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MEMORANDUM. 


RESIGNATION  OF  MR.  JUSTICE  WYLIE. 


At  a  meeting  of  the  members  of  the  Bar  called  to  take 
action  in  respect  of  the  resignation  of  the  Hon.  Andrew 
Wylie,  as  a  justice  of  this  court,  the  following  resolutions 
were  passed. 

Whkrbas,  the  Honorable  Andrew  Wylie  has,  by  resigna- 
tion, retired  from  his  position  as  one  of  the  Justices  of  the 
Supreme  Court  of  the  District  of  Columbia; 

And,  whereas,  we,  as  members  of  the  Bar  of  that  Court, 
cannot  permit  an  action  fraught  with  so  much  interest  to 
this  Bench  and  Bar,  to  pass  without  expressing  our  feelings 
on  the  occasion: 

Be  it,  therefore,  Resolved,  That  we,  as  members  of  the  Bar 
of  the  Supreme  Court  of  the  District  of  Columbia,  hereby 
express  our  high  respect  and  esteem  for  the  Hon.  Andrew 
Wylie,  both  as  a  man  and  a  judge;  our  thanks  to  him  for 
the  faithful  and  able  manner  in  which  he  has,  for  twenty- 
two  years  past,  administered  the  law  and  fulfilled  his  duties 
on  the  Bench.  That  he  carries  with  him,  in  his  retirement, 
our  honor  and  regard,  to  which  his  character,  abilities  and 
services  have  so  well  entitled  him,  and  our  best  wishes  and 
hopes  that  he  may  crown  his  life  of  labor  with  the  prolonged 
age  so  justly  his  due. 

Readved,  That  a  copy  of  these  resolutions  be  presented 
to  the  Hon.  Andrew  Wylie  by  a  committee  of  this*  Bar,  and 
also  to  the  Court  in  General  Term,  with  the  request  that 
the  same  may  be  spread  upon  its  minutes. 

Whereupon,  the  Court  orders  that  the  said  resolutions  be 
spread  upon  its  minutes ;  which  is  done  accordingly. 
May  8,  1885. 


IN  MEMORIAM. 


Haud  ifi^tar  leti  pneclusl  eet  Janua  cselo 
Nee  soli  terraeqiie  neque  altls  aequorig  undis : 
Sad  patet  immani  et  vasto  regpectat  hiatu. 

LUORBIIUB. 

Since  the  publication  of  the  third  yolome  of  these  reports 
the  following  resolutions  of  the  Bar  of  this  District  have 
been  passed  at  special  meetings,  and  by  order  of  court  have 
been  spread  upon  the  minutes : 

BOBEBT  K.  ELLIOT. 
Dl««  Itereto  11. 19M, 


Resolved^  That  the  members  of  the  Bar  Association  have 
receiyed  with  a  sense  of  profound  regret  the  intelligence  of 
the  sudden  death  of  Bobert  K.  Elliot,  one  of  its  members, 
whose  record  as  a  lawyer  and  citizen  placed  him  in  the  very 
foremost  ranks  of  the  honorable  profession  of  which  he  was 
a  member. 

BeBclved,  That  the  memory  of  our  deceased  brother  de- 
serves to  be  cherished  with  the  utmost  respect  and  esteem 
by  the  members  of  the  Bar  Association,  as  that  of  a  lawyer 
who,  by  untiring  devotion  to  the  study  of  the  law,  earnest 
and  faithful  attention  to  the  trusts  confided  to  him,  un- 
flinching industry  and  strict  integrity,  had  won  for  himself 
a  place  among  the  very  highest  in  its  ranks,  and  who  in  all 
relations  of  life  was  a  most  eminent  and  worthy  citizen. 

Besdvedj  That  the  President  of  the  Bar  Association  be 
requested  to  present  these  resolutions  to  the  Court  in  Gen- 
eral Term,  with  a  request  that  they  be  entered  upon  its 
minutes. 

Besotoedy  That  a  copy  of  these  resolutions  be  transmitted 
to  the  family  of  the  deceased,  with  the  expression  of  sym- 
pathy and  condolence  of  the  members  of  this  Association. 

Afbil  6, 1885. 


Vlll 


mCHABD  T.  MERRICK. 

Dl«il  JuDe  2S,  1885. 


Resolved,  That  the  members  of  the  Bar  of  the  District  of 
Columbia  have  heard  with  sincere  sorrow  of  the  death  of 
their  professional  brother,  Richard  T.  Merrick,  who,  for 
many  years  was  an  eminent  leader  of  this  Bar,  and  held 
high  rank  as  a  practitioner  in  the  Supreme  Court  of  the 
United  States. 

Resolved,  That  we  lament  the  bereavement  which  this 

Jrofession  has  sustained  in  the  death  of  Mr.  Merrick,  who 
as  left  upon  our  hearts  and  memories  the  recollections  of 
an  accomplished  lawyer,  of  a  brilliant  advocate,  of  a  gen- 
erous and  faithful  friend,  and  of  an  earnest  and  faithful 
man. 

Resolved,  That  the  members  of  this  Bar  will  pay  to  his 
memory  the  respect  of  attending  his  funeral  in  a  body. 

Resolved,  That  the  chairman  be  requested  to  present  these 
resolutions  to  the  Supreme  Court  of  the  District  of  Colum- 
bia at  its  session  in  General  Term. 

Resolved,  That  the  chairman  convey  to  the  family  of  Mr. 
Merrick  a  copy  of  these  resolutions,  with  the  expression  of 
the  profound  sympathy  of  the  Bar. 

July  1,  1885, 


JOHN  JP.  HANNA. 
Dl««  Oetob«r  SI,  1885, 


Whbrbas,  In  the  mysterious  dispensation  of  Divine  Provi- 
dence, we  have  been  bereft,  by  a  sudden  and  appalling 
accident,  of  our  professional  brother  and  tried  friend,  John 
F.  Hanna  : 

Resolved,  That  in  his  death,  the  members  of  the  bar  de- 
plore sthe  loss  of  one  who,  as  companion  and  friend,  ever 
exhibited  the  noblest  attributes  of  a  refined  and  Christain 
gentleman ;  who,  as  a  lawyer,  stricken  down  in  the  hour  of 
his  greatest  promise,  was  endowed  with  every  qualification  for 
future  usefulness  in  his  profession,  and  whose  extraordinary 
devotion  to  the  discharge  of  his  duties  as  a  son  and  brother. 
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was  at  once  the  index  of  his  amiability  and  virtues  and  the 
assnrance  of  his  fitness  for  future  happiness. 

Besdvedy  That  we  will  cherish  an  affectionate  remem- 
brance of  his  many  excellent  qualities  and  professional 
worth. 

Besclvedj  That  the  chairman  and  secretary  of  this  meeting 
transmit  a  copy  of  these  resolutions  to  the  family  of  the 
deceased,  and  assure  them  of  our  sincere  condolence  in  the 
bereavement  which  they  have  sustained. 

Resdved^  That  the  members  of  the  bar  attend  the  funeral 
in  a  body 

ReacHved^  That  the  committee,  through  its  chairman,  pre- 
sent these  resolutions  to  the  court  in  General  Term,  with  a 
request  that  they  be  entered  upon  the  minutes. 

Nov.  2,  1885. 
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ERRATA. 

The  reader  will  please  correct  with  his  pen  the  following  inaccuracies: 

Page  65, 1st  line  of  syllabus.    For  ^^  assured  "  read  accused. 

Page  89,  9th  line.    Omit  the  word  *^  must." 

Page  127, 18th  line.    For  •'  a  "  read  of. 

Page  172,  3d  line  after  the  syllabus.    Omit  the  word  '^  and." 

Page  240,  9th  line  from  bottom.    For  ^^  Rusiele  "  read  Eussd. 

Page  289,  5th  line  from  bottom.    For  **  previous  "  read  junior. 

Page  322,  lines  6  and  7.  Omit  the  words  ^^  of  an  obligation  of  public 
morality  and  good  faith." 

Page  396.  For  1885,  as  date  of  decision  in  this  and  the  succeeding  case, 
read  1886. 

Page  446.    Add  Maurice  Smith  as  of  counsel  for  defendant. 

Page  580,  15th  line.    For  '*  Wm.  H.  Larner  "  read  Wm.  H.  Lamar. 


REPORTS  OF  CASES 

DECIDED  IN  THE 

Supreme  Court  of  the  District  of  Columbia. 


Baker  &  Bro.  vs.  Bamsburo's  Sons. 

Law.    No.  23,795. 

f  Decided  Maich  38,  1885. 

\  The  Chief  Justicb  and  Justices  Wylie  and  Jambs  sitting. 

Under  the  Statute  of  Limitations  in  force  in  this  District  (Md.  Act  of  1715-ch. 
23,  sec.  2)  the  limitation  begins  to  run  on  the  day  after  the  cause  of  ac^ 
tion  accrues. 

STATEMENT  OF  THE  CASE. 

This  was  an  action  on  a  proniissory  note  for  $306.75,  dated 
5th  February,  1879,  made  by  defendants  in  favor  of  plain- 
tiffs, and  payable  five  months  after  date,  at  plaintiff's  office, 
in  the  city  of  Staunton,  Virginia,  with  interest.  By  the 
statute  of  Virginia  the  note  was  not  entitled  to  days  of 
grace,  so  that  the  note  matured  on  the  5th  of  July,  1879. 

The  declaration  was  filed,  summons  issued,  and  service 
had  on  defendants  July  6,  1882.  Counsel  for  respective 
parties  agreed  that,  unless  the  note  was  barred  by  limita- 
tions, judgment  might  be  entered  for  plaintiffs.  Under 
this  agreement  the  only  question  raised  in  the  case  was 
whether  in  the  computation  of  the  three  years'  limitation 
the  day  when  the  cause  of  action  accrued,  viz.,  the  6th  of 
July,  1879,  was  to  be  included  or  not. 

The  court  below  included  that  day  and  rendered  judg- 
ment for  defendants,  from  which  the  plaintiffs  appealed. 

C.  M.  Matthews  for  plaintiffs: 

The  statute  provides  that  action  shall  be  brought  "with- 
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in  three  years  ensuing  the  cause  of  such  action,  and  not 
after."  Act  1715,  ch.  23,  sec.  2. 

A  later  part  of  the  same  section  providing  for  limita- 
tions of  actions  in  tort,  "within  one  year  from  the  time 
of  the  cause  of  action  accruing," 

The  limitation  in  contraM  should  read  **  within  3  years 
next  after  the  cause  of  action  accrued." 

2.  In  the  case  at  bar,  the  note  was  due  July  6,  1879,  and 
the  defendants  had  all  that  day  within  which  to  pay;  no 
action  lay  until  the  whole  day  (July  5)  had  expired,  and  the 
right  of  action  did  not  accrue  until  the  6th  of  July,  1879. 
Beaman  V8.  Oooke,  48  Vermont,  203;  Whitewell  vs.  Brig- 
ham,  19  Pick.,  121,  122,  and  cases  cited.  Little  vs.  Blunt, 
9  Pick.,  491;  Hathaway  vs.  Patterson,  45  CaL,  299;  Davis 
vs.  Eppinger,  18  Cal.,  381 ;  Coleman  vs.  Carpenter,  9  Barr, 
179;  Thomas  vs.  Shoemaker,  6  Watts  &  Serg.,  182. 

The  right  of  action  is  the  right  to  pursue  in  a  judicial 
tribunal  what  is  due  and  arises  when  and  as  soon  as  the 
party  has  a  right  to  apply  to  the  proper  tribunal  for  re- 
lief.    Angell  Limit.,  §  42. 

3.  The  statute  providing  that  suit  shall  be  brought  "  with- 
in three  years  ensuing  (or  next  after)  the  cause  of  action," 
(or  the  time  of  the  cause  of  action  accruing),  the  date,  July 
6,  1879,  when  the  cause  of  action  accrued,  must  be  excluded 
from  the  computation  of  the  three  years. 

As  a  general  rule,  where  a  period  of  time  is  to  be  reck- 
oned from  a  particular  event  or  date,  whether .  under  a 
contract  or  a  statute,  or  in  legal  proceedings,  the  day  of 
such  date  or  event  is  to  be  excluded  from  the  computation. 
Judd  vs.  Fulton,  Blackman  vs.  Nearing,  43  Conn.,  56;  10 
Barb.,  117 ;  Paul  t;^.  Stone,  112  Mass.,  27 ;  Beaman  vs.  Cooke, 
48  Vermont,  203;  Merge  vs.  Frick,  73  Pa.  St.,  140;  Cornell 
vs.  Moulton,  3  Denio,  13;  Sheets  vs.  Selden,  2  Wallace, 
177;  Bemis  vs.  Leonard,  118  Mass.,  505.  Which  latter 
case  discredits  the  cases  cited  in  Angell,  §46. 

The  terminus  from  which  to  compute  time  is  in  matters 
of  bills  and  notes  excluded.     Angell,  §49. 

It  is  submitted  that  in  none  of  the  cases  cited  for  defend- 
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ant  are  the  facts  of  the  present  case  found,  and  that  the 
statute  does  not  bar  this  action. 

E.  A.  Burton  for  defendants : 

1.  The  statute  begins  and  runs  the  moment  credit  ex- 
pires or  the  debt  has  become  due  and  demandable.  Little 
V8.  Blunt,  9  Pick.,  488 ;  Hathaway  vs,  Patterson,  45  CaL, 
299 ;  Davis  V8.  Eppinger,  18  CaL,  381 ;  Angell  Lim.,  par. 
42,  45,  49;  Parsons  Notes  &  Bills,  vol.  2,  639,  640. 

2.  Plaintiff  had  three  full  years  following  the  day  on 
which  the  note  matured  within  which  to  bring  his  action, 
and  no  longer.  Presbry  vs.  Williams,  15  Mass.,  193 ;  Hiber- 
nia  Savings  &  Loan  Society  vs,  O'Grady,  47  CaL,  579;  Bea- 
man  vs.  Clark,  48  Ver.,  201. 

Mr.  Justice  Jambs  delivered  the  opinion  of  the  court. 

The  note  on  which  this  suit  is  brought  was  due  July  5, 
1879,  and  the  suit  was  begun  on  July  6,  1882.  The  only 
defence  interposed  is  the  Statute  of  Limitations,  which  pro- 
vides that  such  suits  shall  be  brought  ^^  within  three  years 
ensuing  the  cause  of  such  action,  and  not  after.''  Act  1715, 
ch.  23,  sec.  2.  If  the  day  on  which  the  cause  of  action  ac- 
crued, which  in  this  case  was  July  6, 1879,  is  to  be  included, 
the  action  was  begun  one  day  too  late ;  if  excluded,  it  was 
brought  in  proper  time.  Authorities  differ  on  this  point,  but 
we  prefer  the  rule  followed  in  New  York  and  Pennsyl- 
vania, which  excludes  the  day  on  which  the  cause  of  action 
accrues,  as  a  point  of  time  after  which  the  limitation  ensues. 
The  three  years  of  limitation  ensuing  the  6th  of  July,  1879, 
had  not  expired  when  this  suit  was  brought.  Judgment  is, 
therefore,  for  plaintiff. 
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United  States,  to  the  use  of  John  Lang  bt  al., 

vs. 

Philip  May  and  Peter  May. 

Law.    No.  38,173. 

f  Decided  March  28,  1885. 

I  The  Chief  Justice  and  Justices  Wylis  and  James  sitting. 

1.  When  an  executor,  who  is  also  a  guardian,  has  no  further  use  for  assets 
as  executor,  he  will  be  treated  as  holding  them  as  guardian,  whether  he  has 
settled  his  account  or  not ;  no  particular  form,  such  as  endorsement  from 
himself  as  executor  to  himself  as  guardian,  is  necessary^  to  effect  a  transfer, 
that  being  done  by  the  law. 

2.  A  trustee  has  always  the  right  to  come  into  court  and  surrender  his  trust ; 
and  when  he  does  so,  and  is  thereupon  relieved  of  his  trust  on  paying  the 
funds  into  court,  he  cannot  be  held  for  any  loss  subsequently  occurring. 

The  Case  is  stated  in  the  opinion. 

J.  J.  Johnson  and  Chas.  A.  Elliot  for  plaintiffs: 

It  is  well  settled  that  if  an  executor  has  in  his  hands  a 
good  and  collectable  note,  received  by  him  in  the  due  course 
of  administration,  and  fails  to  collect  it,  or  allows  it  to  get 
out  of  his  possession,  whereby  loss  inures  to  any  one  inter- 
ested in  the  estate,  he  is  liable  for  a  devastavit  It  is  upon 
this  principle  that  the  plaintiffs  seek  to  recover  in  this  case. 

All  debts  were  paid,  and  they  ought  to  have  received  two- 
thirds  of  said  note;  but  the  same,  through  the  act  of  the  ex- 
ecutor, got  into  the  hands  of  the  widow  of  Lang,  and  has 
been  lost  to  the  estate. 

It  is  insisted  by  the  plaintiffs  that  they  are  entitled  to  Ve- 
cover  in  this  action ;  but  the  defendants,  by  way  of  defence? 
show  that  Philip  May  was  also  testamentary  guardian  of 
plaintiffs,  and  in  January,  1812,  on  his  own  petition,  was 
relieved  by  order  of  the  Orphans'  Court  as  guardian,  and 
directed  to  turn  over  to  the  court  the  assets  in  his  hands ; 
and  in  pursuance  thereof  he  delivered  the  note  to  the  register 
of  wills,  who  afterwards,  on  a  verbal  order,  as  it  is  claimed, 
of  Mr.  Justice  Olin,  delivered  it  to  the  widow  of  Lang,  who 
has  disposed  of  it. 

Prior  to  the  passage  of  the  order  revoking  the  certificate 
of  guardian,  the  defendant's  account  as  executor  had  been 
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approved  and  passed,  and  distribution  ordered ;  but  in  this 
account  the  executor  does  not  charge  himself  with  the  note, 
but  only  the  interest  therdon  collected  by  him. 

This  fact  alone  shows  that  he  understood  perfectly  well 
that  his  executorship  continued  until  the  payment  of  this 
note,  and  that  another  account  and  order  of  distribution  was 
necessary. 

He  was  bound  to  exercise  at  least  ordinary  care  in  pre- 
serving the  assets ;  and  this  he  did  not  do. 

Under  an  order  of  court  relating  to  assets  in  his  hand  as 
guardian  (and  he  knew  what  they  were,  for  he  had  pre- 
viously settled  his  accounts  in  that  capacity)  he  parted  with 
assets  held  by  him  as  executor,  and  not  referred  to  or  em- 
braced in  the  order,  and  thereby  the  plaintiffs  have  lost  their 
share  of  the  proceeds. 

An  executor  having  once  qualified  continues  to  be  execu- 
tor, and  is  liable  for  any  loss  to  the  estate  through  his  fault, 
until  all  the  assets,  as  far  as  possible,  have  been  collected, 
and  an  order  of  distribution  made.  In  the  present  case  the 
defendant  received  the  note  as  executor;  and,  it  not  being 
divisible,  and  the  widow  having  an  interest  in  the  proceeds 
jointly  with  the  plaintiffs,  he  held  the  note  in  that  capacity 
until  its  maturity ;  and,  as  shown  by  the  record,  the  note  did 
not  mature  until  about  a  month  after  he  turned  it  over  to 
the  register.  Nor  does  it  make  any  difference  that  he  was 
testamentary  guardian  of  the  plaintiffs,  and  that  the  court 
relieved  him.  The  order  could  only  operate  on  any  assets 
in  his  hands  as  guardian,  and  at  that  time  he  held  the  note 
as  executor.  He  had  not  charged  himself  in  his  account  as 
guardian  with  any  part  of  the  note ;  and  until  he  had  done 
some  act  to  charge  himself  in  a  different  capacity,  he  in  law 
held  it,  and  was  bound  to  account  for  it  as  executor,  having 
received  it  as  such.  Newcomb,  judge,  v.  Williams,  9  Met., 
532,  533;  Conkey,  judge,  v.  Dickinson,  13  Met.,  53,  54; 
Prior,  executor,  vs.  Talbot  et  al.,  10  Gush.,  1 ;  Miller  et  ux. 
V8.  Congdon,  executor,  14  Gray,  114;  Hall,  judge,  w.  Mackay, 
9  Pick.,  395;  United  States,  in  re  Turnburke,  vs.  Parker,  2 
Mac  A.,  444,  451 ;  2  Perry  on  Trusts,  sec.  574. 
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A.  C.  Bradlby  for  defendant  : 

When  the  defendant  had  settled  his  first  and  final  account^ 
all  debts  of  the  deceased  having  been  paid,  it  became  his 
duty  to  deliver  up  the  estate  in  his  hands  to  those  entitled. 
Act  of  Maryland,  1798,  c.  101,  subc.  10,  sec.  6. 

'  From  that  time,  as  he  was  acting  in  the  two  capacities 
of  executor  and  testamentary  guardian,  under  bond  in  the 
latter  as  well  as  the  former,  he  held  the  interests  of  his 
wards  in  the  assets  in  the  capacity  of  guardian,  and  became 
responsible  to  them  as  such,  although  no  account  was  filed, 
in  which,  as  executor,  he  distributed  the  note  in  controversy 
to  himself  as  guardian.  Seegar  V8,  State,  6  H.  &  S.,  162; 
Watkins  vs.  Wells,  2  G.  &  J.,  220;  State  vs.  Jordan,  3  H. 
&  McH.,  180;  Kirby  vs.  State,  51  Md.,  392;  State  vs.  Ches- 
ter, 51  Md.,  376;  Bank  vs.  Sharp,  53  Md.,  527. 

As  guardian,  he  acted  prudently  and  carefully,  in  com- 
mitting the  assets  in  his  hands  to  the  custody  of  the  court, 
and  he  could  not  be  held  responsible  for  any  subsequent 
loss.  It  would  have  been  equally  commendable  and  pro- 
tective to  him  as  executor,  had  he  surrendered  the  assets 
to  the  custody  of  the  court  nominally  as  executor. 

An  executor  or  trustee  who  acts  in  good  faith  and  with 
ordinary  prudence  and  care,  will  not  be  charged  with  loss. 
2  Williams,  Exec,  *1630;  Thompson  vs.  Brown,  4  Johns. 
Ch.,  619. 

Mr.  Justice  Wylib  delivered  the  opinion  of  the  court. 

John  Lang,  by  his  will,  bequeathed  one-third  of  his  prop- 
erty to  his  widow  and  the  residue  to  his  two  sons,  and  ap- 
pointed Philip  May,  one  of  the  defendants,  executor,  who 
duly  qualified,  and  letters  testamentary  were  issued  to  him 
on  the  20th  of  November,  1869.  The  defendant,  Peter  May, 
was  one  of  his  sureties.  Among  the  assets  of  the  estate 
was  the  note  of  Nicholas  May,  dated  February  21,  1867,  for 
$1,200,  payable,  to  the  order  of  John  Lang,  five  years  after 
date,  with  interest  at  six  per  cent,  and  secured  by  deed  of 
trust  upon  real  estate.  The  note  was  good  and  collectable 
on  maturity,  and  came  into  the  hands  of  Philip  May,  the 
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executor.  The  suit  is  based  upon  the  supposed  right  of  the 
plaintiff  to  recover  by  reason  of  the  failure  of  the  executor 
to  collect  the  amount  due  on  this  note,  two-thirds  of  which 
the  plaintiffs  claim.  On  the  same  day  that  May  secured 
his  letters  testamentary  he  also  qualified  as  guardian  for  the 
plaintiffs,  who  were  then  about  the  respective  ages  of  thir- 
teen and  three  years. 

In  his  first  and  final  account  afi  executor,  he  charges  him- 
self with  interest  collected  on  this  twelve  hundred  dollar 
note,  but  neither  charges  himself  with  the  note  as  executor 
or  guardian.  In  January,  1872,  in  contemplation  of  a  visit 
to  Europe,  he  filed  a  petition  praying  to  be  relieved  of  his 
duties  as  guardian,  and,  on  the  same  day,  an  order  was  passed 
revoking  the  certificate  of  guardianship.  That  order  recites 
that  the  guardian  had  turned  over  to  the  custody  of  the 
court  the  balance  of  the  funds  due  to  his  wards,  among  which 
was  this  note  for  twelve  hundred  dollars. 

As  executor,  this  note  was  never  embraced  in  his  invent- 
ory, but,  when  he  came  to  settle  his  final  account  as  execu- 
tor, he  charged  himself  with  certain  interest  upon  the  note. 
The  settlement  of  that  account  showed  that  all  the  debts 
were  paid,  and  that  this  note  was  in  his  hands  at  the  time. 
But  whether  in  his  hands  as  executor  or  as  guardian  de- 
pends upon  circumstances.  ' 

The  authorities  in  Maryland  upon  this  subject  are  very 
decisive.  It  is  settled  there  that  from  the  time  the  executor 
who  is  also  guardian  has  no  further  use  for  assets  as  execu- 
tor he  will  be  treated  as  holding  them  in  his  capacity  of 
guardian  whether  he  has  settled  his  account  or  not.  Wat- 
kins  V8,  Wells,  2  a  &  J.,  220;  State  vs,  Jordan,  3  H.  & 
McH.,  180;  Kirby  vs.  State,  51  Md.,  392;  State  vs.  Chester, 
51  Md.,  376,  and  Bank  vs.  Sharp,  53  Md,,  527. 

Having,  therefore,  no  further  use  as  executor  for  this  note, 
in  construction  of  law,  he  must  be  considered  as  having  held 
the  note  as  guardian. 

But  it  is  said  that  he  did  no  act  to  transfer  it ;  that  he  did 
not  indorse  it  from  himself  as  executor  to  himself  as  guar- 
dian.    That  is  very  true,  but  the  indorsement  is  not  neces- 
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sary  in  a  case  of  that  kind.  An  executor  sues  in  his  capacity 
as  executor  for  any  debts  due  the  estate  by  virtue  of  the  au- 
thority conferred  upon  him  by  the  law,  and  so  it  is  as  guar- 
dian. If  the  guardian  is  entitled  to  the  property  under  a 
certain  sense  of  it  the  law  gives  him  the  authority  to  sue. 
He  derives  his  authority  from  the  law,  and  not  from  any 
transfer  from  himself  as  executor  to  himself  as  guardian. 

The  law  conferring  the  authority  upon  him,  then,  as 
guardian  to  bring  suit  for  whatever  is  collectable,  for  what- 
ever assets  belong  to  him  in  that  capacity,  there  is  no  form 
required  to  effect  a  transfer  of  assets  from  himself  as  execu- 
tor to  himself  as  guardian.  The  law  effects  the  transfer  and 
gives  him  the  power  in  any  proper  case  to  bring  suit. 

It  is  true  also  the  executor  is  a  trustee  for  the  legatees. 
The  debts  having  been  discharged  he  held  this  note  as  trus- 
tee for  these  two  children.  What  results  from  that?  He 
held  the  note  in  the  first  instance  as  executor,  but  then  it 
was  in  trust  for  himself  representing  the  children  as  guar- 
dian, and  when  he  took  this  note  along  with  the  other  assets 
into  the  court,  that  was  a  formal  announcement  that  he  held 
the  note  or  claimed  to  hold  the  note  as  guardian  for  the 
children. 

He  was  anxious  to  get  away.  He  was  discharged  already 
as  execfttor  when  he  closed  his  personal  final  account.  What 
was  he  to  do  with  this  note?  It  was  not  due  yet.  He  held 
two-thirds  of  it  for  these  minors,  and  the  other  one-third  for 
the  widow.  Well,  he  did  as  any  trustee  has  always  a  right 
to  do ;  it  is  always  the  privilege  of  a  trustee  to  come  into 
court  and  surrender  his  trust.  There  is  no  kind  of  trust  in 
which  the  trustee  may  not  be  discharged  in  that  way  if  he 
proceeds  properly.  So  this  defendant  presented  himself 
before  the  Orphans'  Court  and  produced  the  note  and  some 
other  assets.  He  said,  "I  hold  this  note  for  these  children 
— two-thirds  of  it — and  the  other  one-third  belongs  to  the 
widow.  I  have  settled  my  account  although  it  is  not  due, 
I  have  not  the  money  in  hand  and  cannot  divide  and  dis- 
tribute it,  but  two-thirds  of  this  note  belong  to  me  as  guar- 
dian, and  I  want  to  be  discharged  from  this  trust."    And 
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the  court  made  an  order  discharging  him  from  his  trust 
as  guardian  on  his  turning  over  to  the  custody  of  the 
court  all  the  assets  in  his  hands.  He  then  went  his  way. 
He  had  discharged  his  trust  as  executor  and  was  relieved 
of  his  trust  as  guardian,  and  the  court  had  all  the  property 
of  the  estate  in  its  hands.  These  children  were  yet  minors  ; 
it  was  probably  the  duty  of  the  court  to  assign  another 
guardian  for  them;  but  it  was  not  done — ^probably  they 
were  not  there,  and  the  guardian  could  not  be  appointed 
in  their  absence.  The  court  in  the  meantime  took  the  cus- 
tody of  the  property. 

But  some  time  after  this  guardian  had  been  discharged 
and  had  left  the  country,  the  justice  who  was  at  that 
time  holding  the  Orphans*  Court,  directed  the  register 
of  wills,  who  had  the  actual  custody  of  this  property 
in  his  hands,  to  turn  over  this  note  to  the  widow.  This 
was  done,  and  she  subsequently  disposed  of  it  and  failed  to 
account  to  the  children  for  their  share  of  it. 

Now,  these  children  have  brought  an  action  of  devastavit 
against  Mr.  May,  in  his  capacity  as  executor,  for  the  loss  of 
this  two-thirds  of  that  note ;  a  loss  which  would  never  have 
occurred  if  the  court  had  kept  the  custody  of  the  note. 
The  court  had  it  in  its  power  to  appoint  a  receiver  to  col- 
lect it,  if  it  had  seen  proper.  But  instead  of  doing  that, 
it  directed,  by  some  irregular  order,  the  register  to  turn 
this  note  over  to  the  widow,  and  there  the  injury  was  done. 
There  was  no  injury  done  by  the  discharge  of  Mr.  May 
from  his  trust  as  guardian,  nor  by  taking  the  custody  of 
the  property  into  the  hands  of  the  court.  The  injury  which 
was  done  followed  from  the  act  of  the  court  in  directing 
the  register  to  turn  this  note  over  to  the  widow.  Undoubt- 
edly that  was  an  irregularity,  but  it  was  an  irregularity  on 
the  part  of  the  court ;  and  it  ought  not  to  affect  the  defend- 
ants in  this  case. 

The  defendant  acted  in  good  faith,  and  not  only  in  good 

faith,  but  he  acted  according  to  law ;  and  as  the  loss  did 

not  follow  from  any  misconduct  or  negligence  of  his,  but 

rather  in  consequence  of  an  irregular  order  of  a  justice 
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of  this  court,  holding  at  that  time  the  Orphans'  Court,  he 
ought  not  to  he  held  liable.     We  think  it  is  perfectly  clear 
that  it  was  not  in  consequence  of  any  conduct  of  this  defend- 
ant that  this  note  was  lost  to  these  children. 
The  judgment  is  therefore  affirmed. 


BoBERT  C.  Hewept  v8.  Samubl  E.  Lewis,  Administrator. 

Equitt.    No.  7,756. 

f  Decided  March  23,  1886. 

I  The  CHnF  Justice  and  Justices  Wtlie  and  Jakes  sitting. 

1.  Verbal  admissions  ought  to  be  received  with  great  caution;  the  evidence 
consisting  as  it  does  in  the  mere  repetition  of  oral  statements,  is  subject 
to  much  imperfection  and  mistake,  the  party  himself  either  being  misiu' 
formed,  or  not  having  clearly  exfHressed  his  own  meaning,  or  the  witness 
having  misunderstood  him.  It  frequently  happens  also  that  the  witness, 
by  unintentionally  altering  a  few  expressions  reaUy  used,  gives  an  effect 
to  the  statement  completely  at  variance  with  what  the  party  actually  did 
say.  So  hdd  in  a  case  where  the  court,  citing  the  above  from  1  Greenl. 
Et.,  {  200,  refused  to  disturb  a  written  contract  by  evidence  of  admis- 
sions casually  made  in  a  conversation  held  many  years  before  the  date  of 
the  witness'  testimony. 

2.  The  Statute  of  Limitations  it  a  good  plea  in  bar  of  a  suit  against  the  rep- 
resentatives of  a  deceased  partner  for  an  account,  if  there  have  been  no 
dealings  within  three  years  before  the  filing  of  the  bill,  and  no  admission^ 
on  the  part  of  the  testator  or  the  representatives  to  take  the  case  out  of 
the  statute. 

8.  The  moment  the  partnership  ceases,  the  partners  become  tenants  in  com- 
mon of  the  partnership  property. 

4.  Where  an  action  of  account  would  lie  at  law,  and  instead  thereof  a  resort 
is  had  to  a  biU  in  equity,  the  Statute  of  Limitations  is  just  as  imperative 
as  it  is  at  law.* 

The  Case  is  stated  in  the  opinion. 
Cook  &  Cole  for  plaintiff. 
Wm.  F.  MAirmoLT  for  defendant. 
Mr.  Justice  Wtub  delirered  the  opinion  of  the  court. 
Robert  C.  Hewett  and  Thomas  Lewis  were  contractors  un- 
der the  District  goTernment  some  years  ago.     Lewis  held 

*This  case  was  decided  upon  the  doctrine  laid  down  in  note  1  of  the  above 
syllabus.  The  subsequent  notes  are  more  properljr  but  a  digest  of  the  indi- 
vidual views  of  the  learned  justice  delivering  the  c^inlcm,  as  will  be  seen  by  refer- 
ence to  his  closing  remarks. 
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the  contract  in  his  name,  but  Hewett  was  interested  as  a 
partner. 

On  the  Slst  of  July,  1875,  having  closed  their  work  under 
their  contract,  they  had  a  settlement,  and  the  property  was 
divided,  each  one  taking  his  own  share  and  they  interchanged 
receipts,  Hewett  receipting  to  Lewis  for  his  share  and  Lewis 
receipting  to  Hewitt  for  his  share.  It  was  a  final  settlement 
with  the  exception  that  both  receipts  reserved  the  right  of 
the  parties  in  collections  that  might  afterwards  be  made,  on 
account  of  their  contracts,  from  the  District  government,  and 
when  collected  they  were  to  be  divided.  There  was  no  res- 
ervation in  these  receipts  as  to  any  property  except  these 
collections  to  be  made  from  the  District  government,  and, 
except  as  to  them,  they  purport  on  their  face  to  be  a  final 
settlement. 

This  was  on  the  Slst  of  July,  1876.  Thomas  Lewis  died 
in  1880,  five  years  afterwards.  In  1883,  the  bill  was  filed 
against  the  administrator  of  Thomas  Lewis  on  the  part  of 
Hewett,  praying  for  an  account  and  a  decree  of  one^half  of 
the  proceeds  of  a  lot  of  tools  amounting  to  over  f  2,700  in 
value  which  the  complainant  avers  had  not  been  disposed 
of,  and  that  Lewis  retained  at  the  time  of  the  settlement, 
and  it  is  claimed  that  those  tools  did  not  enter  into  this 
settlement.  The  bill  was  filed  nearly  seven  years  after  the 
settlement,  and  nearly  three  years  after  Lewis'  death. 

There  has  been  a  good  deal  of  testimony  taken  in  the  case, 
mainly  on  the  part  of  the  complainant;  and  the  strongest 
evidence  in  favor  of  the  complainant  in  regard  to  these  tools 
is  that  given  by  a  witness  named  Hamilton.  Hamilton  was 
the  complainant's  bookkeeper,  and  he  testifies  that  according 
to  his  understanding  at  the  time,  although  he  is  not  very 
positive  about  it,  that  these  tools  did  not  enter  into  the 
final  settlement.  But  he  testifies  that  in  the  fall  of  the 
year  or  in  the  early  part  of  1876,  soon  after  the  final  settle- 
ment was  made,  that  he  had  a  conversation  with  Lewis  in  a 
saloon  on  Fifteenth  street,  in  which  Lewis  told  him  that  the 
partnership  affairs  had  all  been  settled  with  the  exception 
of  the  tools,  and  that  Lewis  seemed  to  be  very  much  pleased 
that  the  business  had  been  so  settled. 
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Now  it  is  sought,  principallj  in  consequence  of  this  ad" 
mission,  to  open  this  settlement  and  require  an  account  on 
the  part  of  these  defendants  mainlj  on  that  proof  As  to 
the  credit  to  be  given  to  these  admissions,  it  is  laid  down 
in  section  200  of  Greenleaf 's  Evideroe,  Vol.  I,  as  follows: 

"With  respect  to  all  verbal  admissions,  it  may  be  ob« 
served  that  they  ought  to  be  received  with  great  caution, 
the  evidence  consisting,  as  it  does,  in  a  mere  repetition  of 
oral  statements,  is  subject  to  much  imperfection  and  mis' 
take,  the  party  himself  either  being  misinformed  or  not  hav^ 
ing  clearly  expressed  his  own  meaning  or  the  iritness  hav- 
ing misunderstood  him.  It  frequently  happens  also  that  the 
witness,  by  unintentionally  altering  a  few  expressions  really 
used,  gives  an  effect  to  the  statement  at  variance  with  what 
the  party  actually  did  say/' 

80  that  we  think  that  the  written  contract  of  the  parties 
ought  not  to  be  disturbed  in  this  case  by  these  admissions 
proved  in  that  way  and  in  that  place.  They  might  have 
been  misunderstood.  The  omission  of  a  few  words  might 
have  changed  the  whole  meaning,  and  it  is  not  safe  to  over- 
throw the  written  agreements  of  parties  by  testimony  of  so 
weak  a  kind  as  admissions  of  this  sort,  the  testimony  con- 
cerning which  is  taken  many  years  after  the  occurrence. 
On  that  ground  alone  we  are  of  opinion  that  this  bill  ought 
to  be  dismissed. 

But  then  there  is  the  defence  of  the  Statute  of  Limita- 
tions. It  is  said  that  here  was  a  trust ;  here  was  a  part- 
nership continued  as  to  this,  and  that  no  Statute  of  Limi- 
tations runs  in  such  a  case.     But  our  statute  says : 

'^AU  actions  of  trespass  quare  dausum  fregU^  all  actions 
of  trespass,  detinue,  surtrover  or  replevin  for  taking  away 
goods  or  chattels,  aU  actions  of  ncoounty  contract,  debt,  book 
or  upon  the  case,  other  than  such  accounts  as  concerns  the 
trade  or  merchandise  between  merchant  and  merchant, 
their  factors  and  servants  which  are  not  residents  within  this- 
province,  all  actions  of  debt  for  lending  or  credit  without 
specialty,  all  actions  of  debt  for  arrearages  of  rent,  all  ac- 
tions of  assault,  menaces,  battery,  wounding  and  impris- 
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onment,  or  any  of  them,  shall  be  sued  or  brought  by  any 
person  or  persons  within  this  province,  at  any  time  after 
the  end  of  this  present  session  of  assembly,  shall  be  com- 
menced or  sued  within  the  time  and  limitation  hereafter 
expressed  and  not  after;  that  is  to  say,  the  said  actions  of 
account  and  the  said  actions  upon  the  case,  upon  simple 
contract,  book  debt  or  account,  and  the  said  actions  for 
debt,  detinue,  and  replevin  for  goods  and  chattels,  and  the 
said  actions  for  trespass  quare  dausum  fregity  within  three 
years  ensuing  the  cause  of  such  action  and  not  after.^' 

Here  is  a  statute  which  bars  the  action  of  account  in  three 
years  except  as  to  accounts  between  merchant  and  merchant, 
and  there  is  no  pretense  that  this  is  an  action  between  mer- 
chant and  merchant.  There  are  no  books.  The  whole 
foundation  for  the  claim  in  this  case  is  a  promise  on  the 
part  of  Lewis  as  alleged  to  account  for  this  property. 

A  case  very  similar  to  this  is  that  of  Codman  vs.  Rogers 
in  10  Pick.,  112,  where  it  is  said — I  read  from  the  syllabus : 

"A  bill  in  equity  for  an  account  alleging  a  partnership 
between  two  by  indenture,  and  a  dissolution  by  the  death  of 
one  of  the  partners,  and  a  parol  promise  by  the  survivor 
to  account  to  the  plaintiff  as  executor  of  the  deceased  part- 
ner. It  was  held  that  the  suit  was  not  founded  upon  the 
indenture,  but  upon  the  subsequent  parol  contract,  and, 
therefore,  that  the  Statute  of  Limitations  might  be  pleaded 
in  bar." 

That  was  a  case  where  one  of  the  partners  had  died,  and 
the  surviving  partner  promised  the  executor  of  the  de- 
ceased partner  to  account  for  certain  partnership  property, 
and  it  was  held  that  that  was  a  case  within  the  statute. 

In  Collyer  on  Partnership,  section  374,  it  is  said: 

"The  Statute  of  Limitations  is  a  good  plea  in  bar  of  a 
suit  against  the  representatives  of  a  deceased  partner  for  an 
account,  if  there  have  been  no  dealings  within  six  years 
before  the  filing  of  the  bill  and  no  admissions  on  the  part 
of  the  testator  or  the  representatives  to  take  the  case  out  of 
die  statute." 

Our  limitation  is  three  years  between  partners,  and  the 
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doctrine  there  is  that  between  partners  with  no  dealing  be- 
tween them,  as  is  the  case  here,  thej  are  regarded  as  stran- 
gers. The  moment  the  partnership  ceases,  the  partners 
become  tenants  in  common  of  the  partnership  property. 
This  is  laid  down  in  section  646  of  the  same  work,  citing 
Murray  v.  Munford,  6  Cowen,  441. 

Where  an  action  of  acconnt  would  lie  at  law  and  instead 
of  an  action  at  law  being  brought  a  resort  is  had  to  a  bill 
in  equity,  the  Statute  of  Limitations  is  just  as  imperative 
as  it  is^  in  a  case  of  an  action  at  law. 

In  Kane  vs.  Bloodgood,  T  Johns.  Bep.,  Ill,  Chancellor 
Kent  says,  at  p  114 : 

^^The  trusts  which  are  not  reached  or  affected  by  the 
Statute  of  Limitations  are  those  technical  and  continuing 
trusts  which  are  not  at  all  cognizable  at  law,  but  fall 
within  the  proper,  peculiar  and  ezclusire  jurisdiction  ot 
courts  of  equity." 

Then,  at  page  IIT,  of  the  same  case,  he  says: 

^^The  statute  is  a  bar  to  any  demand  from  one  tenant 
in  common  against  another  for  an  account  further  back 
than  six  years." 

And  at  page  118  he  says: 

^' Where  there  is  a  legal  and  an  equitable  remedy  in  re- 
spect to  the  same  subject  matter,  the  latter  is  subject  to 
the  same  control  of  the  statute  as  the  former." 

On  page  122  of  the  same  case  and  in  Story's  Equity, 
Tol.  n,  §  1620,  is  the  same  principle.  In  the  case  just 
cited  Kent  overrules  his  own  decision  made  a  few  years  be- 
fore in  the  case  of  Coster  vs.  Murray,  reported  in  6  Johns* 
Rep.,  622, 

It  is  an  interesting  discussion  in  regard  to  this  question 
as  shown  in  these  two  cases.  In  the  case  of  Coster  vs. 
Murray,  at  page  621,  he  says : 

"The  other  ground,  taken  by  the  plaintiffs'  counsel  ap- 
pears to  me  to  be  decisive,  in  their  favor,  and  to  take  the 
case  out  of  the  statute,  without  having  recourse  to  dk  proviso f 
which,  if  originally  clear  upon  the  text  itself,  has  been 
rendered  perplexed  and  litigious,  by  the  commentaries  of 
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counsel,  and  the  contradictory  doubts  and  decisions  of  courts. 
If  there  was  a  trust  created  in  the  defendants,  to  account 
as  agents  or  trustees,  for  these  goods,  or  the  avails  thereof, 
the  case  is  not  within  the  statute,  for  that  does  not  reach 
to  matters  of  direct  trust  as  between  trustee  and  cestui  que 
truH.  (Vide  the  cases  referred  to  in  1  Eq.  Cas.,  Abr.,  303, 
A,  and  3  Johns.  Ch.  Bep.,  216,  222.)  It  appears  very 
clearly  that  here  was  a  trust,  a  deposit  to  be  accounted  for. 
The  defendants  assumed  the  charge  and  direction  of  the 
goods  in  which  the  Columbian  Insurance  Company  had  an 
interest  to  one-third  part  They  became  the  agents  or  fac- 
tors of  the  company,  as  to  the  amount  of  their  interest,  and 
were  entitled  to  their  reimbursement  and  indemnity  for  all 
charges  and  expenses  incurred  by  them  in  the  execution 
of  the  trust  The  defendants  were  to  have  no  commissions 
if  they  sold  the  goods,  and  the  deposit  with  them  was  in 
the  nature  of  a  gratuitous  bailment  or  trust  The  parties 
were  not  partners,  and  accountable  for  each  other's  acts. 
They  had  respectively  their  aliquot  shares  of  the  cargo, 
shipped  by  the  defendants  from  Copenhagen,  and  the  latter 
had  the  possession  and  control  of  the  entire  interests  of  both 
parties,  and  assumed  the  direction  and  disposition  of  the 
whole,  and  were  to  account  to  the  company  for  their  pro- 
portion of  the  proceeds.  This  was  a  plain  case  of  trust. 
The  parties  stood  not  in  the  relation  of  debtor  and  credi- 
tor, or  of  joint  partners  in  trade,  but  in  the  relation  of  agent 
or  factor  and  principal,  and  the  Statute  of  Limitations  does 
not  apply  to  the  case.  In  Godfrey  vs.  Saunders,  3  Wils., 
94,  the  defendant  was  sued  in  an  action  of  account,  as  fac- 
tor. He  pleaded  the  Statute  of  Limitations,  that  there  was 
not  any  open  account  between  them  within  six  years.  The 
plaintiff  replied,  that  he  was  a  merchant,  and  the  defendant 
bis  factor,  and  had  the  care  of  goods  to  render  an  account^ 
and  that  the  account  concerned  trade  and  merchandise,  and 
was  never  adjusted.  The  defendant  rejoined  that  the  ac< 
count  did  not  concern  trade  and  merchandise.  Upon  the 
trial  this  issue  was  given  up  by  the  defendant's  counsel, 
and  the  jury  found  for  the  plaintiff,  and  there  was  a  judg« 
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ment  gnod  computet.  This  is  a  case  showing  clearly  that  a 
fiu;tor  is  responsible  upon  an  open  account,  though  not  with- 
in  six  years." 

The  nature  of  the  case  will  be  seen  from  the  opinion 
as  far  as  I  have  read.  Now  let  us  see  what  the  chancel^ 
lor  says  in  Kane  i;^.  Bloodgood,  7th  Johns.  Ch.,  91^  a  case 
which  was  very  fully  argued,  and  which  contains  one  of 
the  chancellor's  most  elaborate  opinions.  Beferring  to  the 
case  of  Coster  cs.  Murray,  he  says  at  page  128 : 

"In  the  still  more  recent  case  of  Coster  va,  Murray,  5 
Johns.  Beps.,  522, 1  referred  generally  to  what  was  said  by 
me  in  the  preceding  case,  that  the  statute  did  not  reach  to 
matters  of  direct  trust,  as  between  trustee  and  cestui  que 
trust;  and  I  held  that  the  statute  did  not  api^y  to  the 
case  of  a  gratuitous  bailment  or  trust.  But  though  that  de^ 
cree  was  affirmed  in  the  Court  of  Appeals,  yet,  I  under* 
stand,  it  was  upon  other  ground  than  that  upon  which  I  had 
rested  the  decree,  and  that  the  judges  of  the  Supreme  Court 
did  not  consider  it  as  the  case  of  a  trust  not  within  the 
reach  of  the  statute,  because  an  action  at  law,  of  account^ 
or  for  money  had  and  received,  could  have  been  sustained 
for  the  same  matter,  and  the  equitable  remedy,  in  a  case  of 
concurrent  jurisdiction,  was  subject  to  the  same  limitation 
as  the  legal.  If  I  am  not  misinformed  as  to  the  decision, 
(for  the  case  has  not,  as  yet,  been  reported,)  it  is  a  decisive 
authority,  in  favor  of  the  doctrine  which  I  have  now  en- 
deavored to  deduce  from  the  history  of  the  cases ;  and  it 
was  the  discussion  upon  the  appeal  in  that  very  case,  that 
led  me  to  suspect  that  I  had  been  misled  by  some  of  the 
earlier  decisions,  in  the  time  of  Charles  II,  on  which  I 
have  now  ventured  to  comment  freely,  and  by  the  exceed- 
ingly loose  manner  in  which  the  rule  as  to  trusts,  had  been 
spoken  of  in  the  books." 

After  the  dissolution  of  the  partnership  where  the  agree- 
ment is  that  one  partner  shall  have  the  exclusive  posses- 
sion of  a  certain  portion  of  the  assets  to  dispose  of,  the 
right  in  the  property  is  changed.  During  the  partnership 
each  has  the  same  rights  as  the  other  in  disposing  of  the 
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property.  After  tlie  dissolution  of  the  partnership,  there 
is  nothing  left  except  such  agreement  as  may  be  made  and 
which  will  bind  the  parties  by  its  terms.  The  relation  of 
the  parties  is  changed.  After  a  partnership  is  dissolved 
the  partners  become  tenants  in  common  in  the  property  if 
there  is  no  agreement  to  the  contrary.  But  in  this  case 
these  parties  were  not  even  tenants  in  common,  because, 
if  we  believe  the  bill,  this  property  was  placed  in  the  hands 
of  Lewis  to  be  disposed  of  and  the  proceeds  to  be  accounted 
for  to  the  other,  and  in  that  respect  it  is  like  the  case  of  Kane 
vs.  Bloodgood,  As  to  the  Statute  of  Limitations,  wherever 
an  action  at  law  would  lie,  it  is  just  as  obligatory  in  courts 
of  equity  as  in  the  courts  of  law.  The  statute  begins  to 
run  from  the  date  of  the  contract  There  is  nothing  in  the 
exceptions  to  the  statute  regarding  merchants'  accounts 
which  would  take  this  case  out  of  its  operation,  because 
there  are  no  accounts  between  the  parties.  The  last  entry 
in  the  partnership  books  between  these  parties  was  in 
April,  1875,  in  regard  to  this  very  item.  This  action  of 
cux;ount  might  have  been  brought  within  a  week  after  the 
arrangement  was  entered  into,  if  there  was  such  an  ar* 
rangement,  and  parties  cannot  be  held  forever  in  a  case 
like  this  without  protection,  especially  after  one  of  the 
parties  is  dead,  and  an  administrator,  knowing  nothing 
about  the  circumstances,  is  made  the  defendant. 

In  Story's  Equity,  vol.  I,  section  662,  the  author  says: 
"The  most  extensive  and  generally  the  most  operative 
remedy  at  law  between  partners  is  an  action  of  account. 
This  is  the  appropriate,  and,  except  under  very  peculiar  cir- 
oumstanoes,  the  only  remedy  at  the  common  law  for  the 
final  adjustment  and  settlement  of  partnership  transactions. 
It  is  a  very  ancient  remedy  between  parties  in  which  one 
naming  himself  a  merchant  may  sue  his  partner  for  a  rea- 
sonable amount,  naming  him  a  merchant,  as  the  receiver  of 
the  moneys  of  himself,  arising  from  whatever  cause  or  con- 
tract, for  the  common  profit  of  both  according  to  the  law 
merchant." 

In  place  of  the  action  of  account  at  common  law  the  remedy 
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most  in  use  i»  a  bill  for  an  account,  but  where  the  remedies 
are  concurrent,  the  common  law  remedy  and  the  equity 
remedy,  the  statute  is  a  bar  in  both  cases,  and  it  does  not 
remain  with  the  court,  according  to  its  discretion,  to  apply 
the  statute  or  dispense  with  it  as  they  may  think  proper  and 
as  may  be  done  in  sonne  other  cases. 

If  this  is  to  be  regarded  ae  partnership  property,  and  if 
the  partnership  is  to  be  regarded  with  respect  to  this  prop- 
erty, an  action  of  account  would  lie  by  one  of  the  parties 
against  the  other,  the  one  naming  himself  as  a  merchant, 
and  the  other  as  a  merchant  having  mutual  accounts.  But 
in  this  case  there  are  no  mutual  accounts.  The  statute, 
therefore,  runs  from  the  beginning,  and  that  disposes  of  the 
matter. 

I  have  expressed  largely  my  own  views  in  what  I  have 
said  in  regard  to  this  case,  but  none  of  us  entertain  the 
slightest  doubt  about  what  the  decree  in  the  case  should  be, 
and  that  is  that  the  bill  should  be  dismissed. 
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The  Washington  Beneficial  Endowment  Associahon 
Geokge  H«  Wood  Et  al. 

Equity.     No.  8,«18, 

f  Decided  April  13,  1885. 

1  The  Chibf  Josticb  and  Jurtioes  Wtui  and  Jamis  sittinfi:^ 

1.  When  the  object  of  the  trust  tails,  there  is  a  resulting  trusA  to  the  grantor* 

2.  In  construing  a  trust,  the  court;  will  consider  all  the  surrounding  circum- 
stances of  the  case,  and  when  proper  and  necessary,  it  will  receive  parol 
evidence  for  the  purpose  of  ascertaining  the  intention  oC  the  parties^ 

9.  A  beneficial  association  in  the  nature  of  an  insurance  t^ompany ,  issued  to  J . , 
o&e  of  its  members,  a  certificate  of  insurance,  by  which  it  agreed  with 
him  to  pay  to  his  wif e,  or  her  legal  representatives,  $500  within  sixty  days 
after  his  death.  The  wife  died,  and  thereafter,  without  making  any  change 
in  the  beneficiary,  J.  died,  whereupon  the  legal  lepresentatives  of  the 
wife  claimed  the  fund. 

Held,  That  this  was  a  trust  intended  for  the  wife  alone^  and  that  upon  her 
death  it  resisted  to  the  husband,  Whose  estate,  on  his  death,  was  entitled  to 
the  fund. 

Held,  also,  that  the  words  *'  legal  representatives  "  as  here  used  have  no  sig^ 
nification  different  from  thaA  which  is  attributable  to  those  words  gen^ 
erallj;  viz:  persons  appointed  either  by  will  or  by  the  law  to  administer 
upon  the  estate  of  a  deceased. 

STATEMENT  OF  THE  CASE. 

This  was  a  bill  in  equity  filed  against  George  H,  Wood, 
^idministrator  of  the  estate  of  Kate  Wood  Jones  and  Lucy 
E.  De  Hart,  heir  at  law  of,  and  administratrix  upon  estate 
of,  Daniel  S.  Jones,  who  was  the  husband  of  said  Kate 
Wood  Jones. 

It  avers  the  incorporation  of  The  Washington  Beneficial 
Endowment  Association  under  general  act  of  Congress.  The 
object  of  the  association  being  to  provide  an  endowment 
fund  to  be  paid  to  the  persons  entitled  thereto,  on  the  death 
of  the  party  named  in  the  certificate  of  endowment;  that 
May  18,  1878,  Daniel  S,  Jones  applied  for  an  endowment 
certificate  in  the  association,  directing  that  the  benefits  be 
paid  to  his  estate;  that  a  certificate  of  $500  was  accordingly 
issued;  that  September  29th,  1879,  he  applied  to  have  the 
beneficiary  changed,  whereupon  the  original  certificate  was 
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surrendered  and  a  new  one  issued  wherein  it  was  agreed 
to  pay  the  benefits  to  Katie  Wood  Jones,  or  her  legal  repre- 
sontatives;  that  Daniel  S.  Jones  died  September  *l,  1882,  at 
St.  Elizabeth's  Hospital  for  the  insane,  where  his  wife  had 
died  before  him,  in  February,  1881;  that  defendant,  Lucy 
E.  De  Hart,  had  applied  for  letters  of  administration  on  the 
estate  of  Daniel  S.  Jones,  and  that,  also  as  his  heir,  she  de- 
manded the  said  $500 ;  that  said  Wood,  as  administrator  of 
the  wife's  estate,  also  demanded  the  said  money ;  that  said 
Jones  having  survired  his  wife,  and  adverse  claims  being 
made,  the  complainant  was  unable  to  determine  which  claim- 
ant is  entitled  to  the  fund.  The  bill  prayed  that  the  de- 
fendants might  interplead  in  regard  to  the  fund  (which  waa 
paid  into  court),  the  association  having  no  interest  therein 
but  to  pay  it  to  the  party  entitled. 

Answers  were  filed  by  the  defendants ;  Lucy  E.  De  Hart 
claiming  the  fund  as  heir  at  law  of  said  Jones,  and  Wood 
claiming  the  same  as  administrator  of  the  estate  of  Mrs, 
Jones,  The  certificate  of  endowment  in  question  contained 
the  following  clause:  "The  Washington  Beneficial  Endow- 
ment Association  hereby  agrees  with  the  said  Daniel  S 
Jones  to  pay — unless  the  beneficiary  be  changed  as  herein- 
after provided — to  Katie  Wood  Jones,  or  her  legal  represen- 
tatives, the  sum  of  five  five  hundred  dollars/'  &c, 

Lucy  E,  de  Hart  was  not  the  administratrix  of  the  estate 
of  Jones,  as  she  had  never  been  appointed,  though  she  had 
applied  for  such  letters. 

Under  an  order  of  the  court  the  complainant  paid  the 
money  into  the  registry  of  the  court;  and  when  the  cause 
came  on  for  hearing  the  court  was  of  opinion  that  the  fund 
rightfully  belonged  to  the  estate  of  the  husband,  Daniel  S, 
Jones ;  but  as  there  was  no  legal  representative  of  his  be- 
fore the  court,  entry  of  a  decree  was  suspended  until  some 
one  should  be  appointed. 

Thereafter  Benjamin  F.  Leighton  was  appointed  his  ad- 
ministrator, applied  to  be  made  a  party  in  the  cause,  was 
admitted  as  such,  and  a  decree  passed  June  11,  1884,  de- 
claring the  estate  of  said  Jones  to  be  entitled  to  the  fund. 
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and  directing  the  clerk  to  pay  it  over  to  said  Leighton,  as  such 
administrator,  which  was  done.  From  this  decree  Wood,  as 
as  personal  representative  of  Mrs.  Jones  appealed. 

Edwards  &  Barkabd  for  appellant  Wood : 

What  was  meant  by  the  use  of  the  words  "to  pay  to 
Katie  Wood  Jones,  or  her  legal  representatives/'  contained 
in  the  contract  of  insurance? 

In  answering  this  question  aright  it  must  be  remembered 
that,  in  the  first  place,  the  contract  was  to  pay  the  $500  to 
the  estate  of  the  said  Daniel  S.  Jones,  and  thereafter,  on 
the  application  of  said  Jones,  the  new  contract  was  made. 
He  may  have  contemplated  the  prior  death  of  his  wife  in 
making  that  change,  knowing  that  the  said  money  in  that 
event  would  go,  first,  to  pay  her  burial  expenses ;  second, 
any  debts  she  might  owe ;  and,  third,  the  surplus,  if  any,  to 
her  immediate  relatives.  And  this  might  have  been  an  at- 
tempt on  his  part  to  restore  to  his  wife's  relatives  a  portion 
of  moneys  given  to  her  by  them,  and  of  which  he  had  shared 
the  full  benefit.  Had  such  been  the  sole  object  of  his  appli- 
cation to  change  the  beneficiary,  could  more  apt  words  have 
been  chosen? 

The  meaning  of  the  words,  "  legal  representatives,"  has 
been  declared  in  many  cases ;  and  there  can  be  no  other  than 
the  ordinary  one  given  in  this  case,  if  any  is  to  be  given  at 
all;  and  the  court  cannot  presume  the  words  were  used  with 
the  intention  of  meaning  nothing.  Cox  va.  Curwen,  118 
Mass.,  198;  2  Wms.  on  Ex'rs,  p.  1129. 

No  case  has  yet  gone  so  far  as  to  apply  the  doctrine  of 
lapsed  legacies  to  benefits  provided  by  contracts  of  insur- 
ance ;  and  very  many  cases  hold  that  the  beneficiary  named 
in  such  contracts  has  a  yested  interest  the  moment  the 
policy  is  issued,  which  cannot  be  taken  away  by  the  insured. 
May  on  Insurance,  sec.  392 ;  Bliss  on  Life  Ins.,  sees.  318, 
337;  Bicker  vs.  Charter  Oak  Life  Ins.  Co.,  27  Minn.,  193. 

It  is  expressly  provided  in  this  policy — 

^' That  no  change  in  the  beneficiary  named  herein,  nor 
assignment  of  this  certificate,  can  be  made  without  the  con- 
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sent  of  the  board  of  trustees  of  said  association,  and  nndef 
such  conditions  as  they  may  prescribe." 

No  attempt  was  made  to  effect  a  change  either  before  or 
after  the  wife's  death;  so  there  can  be  no  question  here,  un* 
less  a  change  is  made  by  the  mere  operation  of  law,  the 
contracting  parties  neither  suggesting  a  change  nor  con^ 
senting  to  one. 

The  law  works  no  such  results;  it  leaves  parties  free  to 
make  their  own  contracts,  and  aids  each  in  the  enforcement 
of  the  same  against  the  other  in  proper  cases.  Conn.  Mut. 
Life  Ins.  Co.  vs.  Schaefer,  94  U.  S.,  460,  462. 

Courts  have  held,  in  many  similar  cases,  that  the  insur- 
ance money  should  be  paid  to  the  wife's  administrator.  Fos- 
ter, Adm'r,  V8,  Gile,  50  Wis.,  603;  Hutson  t?^.  Merrifield,  51 
Ind.,  24;  Swan  ve.  Snow,  11  Allen,  224;  Roe  vs.  Mut.  Life 
Ins.  Co.,  Bliss  on  Life  Ins.,  sec.  825,  note ;  Phoenix  Mut. 
Life  Ins.  Co.  vs.  Dunham,  46  Conn.,  79-8*7. 

It  may  be  contended  that  this  contract  was  achoseimictiort 
belonging  to  the  wife,  which  at  her  death  devolved  upon  her 
husband  under  the  Maryland  statute  of  1798,  ch.  101,  sub. 
ch.  5,  sec.  8.     Thompson's  Digest,  33. 

This  canhot  be  a  correct  view,  for  two  reasons.  First,  be- 
cause at  the  time  of  her  death  she  had  no  chose  in  cLctioHy 
properly  speaking,  for  she  had  no  right  of  action — no  ground 
for  suit — until  her  husband's  death ;  and,  second,  if  it  was 
a  cJiose  in  action^  in  any  proper  sense,  the  husband  did  noth- 
ing to  reduce  it  to  possession,  or  to  assert  ownership  of  it, 
as  required  to  deprive  her  estate  of  title.  Sheldon  vs.  Sill, 
8  How,,  449;  Bouv.  Law  Die,  title,  ^* chose \"  Bamsey  vs, 
Gould,  57  Barb.,  408;  Schouler's  Husband  &  Wife,  sec.  162 
etseq.',  Kelly's  Contracts  of  Married  Women,  60;  Latourette 
vs.  Williams,  1  Barb,,  9;  1  Parsons  on  Contracts  (5th  ed.)^ 
341,  note  e. 

To  reduce  a  chose  in  action  to  possession,  so  as  to  acquire 
title  under  the  statute  aforesaid,  requires  the  actual  collec- 
tion of  the  money,  or  of  property  in  lieu  of  it,  or  the  entry 
of  a  judgment  for  it.  Bird  vs.  Bird,  18  Md.,  484 ;  Crane  vs, 
aough,  4  Md.,  316;  Hinckley's  Te&t.  Law,  sec.  1506. 
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J.  J.  Johnson  and  B.  F.  Lbighton  for  Jones'  adminis- 
traior : 

The  interpretation  of  a  contract  is  the  only  question  pre- 
sented by  the  case  at  bar,  unembarrassed  by  statutory  regu- 
lations or  association  by-laws.  From  an  inspection  of  the 
certificate  upon  which  the  applicant  bases  his  right  to  the 
fund  in  controversy,  it  appears  that  the  right  to  change  the 
destination  of  the  fund  was  expressly  reserved,  subject  only 
to  the  assent  of  the  association ;  that  the  certificate  was  to 
become  void  unless  there  was  a  compliance  with  the  con- 
ditions therein  expressed,  one  of  which  was  the  punctual 
payment  of  dues ;  that  Kate  Wood  Jones  was  designated  as 
the  beneficiary  of  the  fund ;  that  the  fund  was  to  be  paid  to 
the  beneficiary,  "  or  her  legal  representatives,"  within  sixty 
days  after  satisfactory  proof  was  made  to  the  association  of 
the  death  of  the  insured,  and  that  the  beneficiary  might  as- 
sign the  certificate,  with  the  assent  of  the  board  of  trustees 
of  the  association,  subject  to  such  conditions  as  it  might 
prescribe. 

What  is  the  thought  of  this  scheme  ?  What  its  purpose 
and  intent,  are  questions  submitted  to  this  court  for  its  so- 
lution. The  relationship  of  the  insured  to  the  beneficiary 
is  not  disclosed  by  the  certificate  itself,  but  it  is  admitted  on 
all  sides  that  she  was  his  wife.  The  obligation  of  support- 
ing the  wife  is  imposed  upon  the  husband  by  law;  and  the 
law  provides  for  the  maintenance  of  the  widow  out  of  the 
deceased  husband's  estate.  To  discharge  this  duty,  to  pro- 
vide a  fund  for  his  wife's  subsistence  in  the  event  that  she 
survived  him,  was  the  obvious  purpose  of  the  insured  in 
designating  her  as  the  beneficiary.  The  husband  was  the 
party  insured,  and  not  the  wife,  and  he  had  the  power  to 
name  an  appointee  to  receive  the  fund  when  it  should  be- 
t^ome  payable.  Campbell  vs.  New  England  Life  Ins.  Co., 
98  Mass.,  389;  Bauls  vs.  American  Mutual  Life  Ins.  Co., 
27  N.  Y.,  28*7 ;  Valton  vs.  The  National  Fund  Life  Assur- 
ance Co.,  20  N.  Y.,  32. 

By  the  very  terms  of  the  policy  the  right  to  designate 
another  beneficiary  was  expressly  reserved.     The  policy  be- 
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came  void  on  the  non-payment  of  dues,  and  there  was  no 
obligation  upon  the  husband  to  keep  it  in  force.  She  had 
the  mere  possibility  of  obtaining  the  fund  provided  she  sur- 
yived  her  husband^  and  not  a  vested  interest.  Connecticut 
Mutual  Life  Ins.  Co.  va.  Burroughs,  34  Conn.,  313 ;  Eadie 
vs.  Shinn,  26  N.  Y.,  9 ;  46  Conn.,  89. 

The  contract  is  testamentary  in  character,  and  the  same 
rules  of  construction  apply  as  in  the  interpretation  of  testa- 
mentary writings.  Continental  Life  Ins.  Co.  vs.  Palmer, 
42  Conn.,  64.  The  appointment  being  ambulatory  and  sub- 
ject to  revocation  lapsed  on  the  death  of  the  designated 
beneficiary.  In  re  Davies,  13  Eq.,  163;  Oke  vs.  Heath,  1 
Vesey,  135;  Easum  vs.  Appleford,  6  M.  &  C,  56;  Lord 
Godolphin's  Case,  2  Vesey,  78;  JeaflFerson's  Case,  2  Eq., 
276;  Wilkinson  vs.  Schneider,  9  Eq.,  423;  Vandergee  vs. 
Aclam,  4  Ves.,  Jr.,  771;  Haines'  Case,  Johns.,  199;  Larkin 
vs.  Larkin,  34  B.,  443;  Burgess  vs.  Mowbery,  10  Ves.,  Jr., 
319;  Stone  vs.  Evans,  2  Atk.,  86;  Elliott  vs.  Davenport,  2 
Vernon,  521;  Hermon  vs.  Howard,  adm'r,  23  Wis.,  108; 
Mackring  vs.  Mitchell,  1  Barb.  Ch.,  284;  Mutual  Ben.  Life 
Ins.  Co.  vs.  Atwood's  Adm'r,  24  Gratton,  497 ;  Gamb's  Pub- 
lic adm'r  vs.  Covenant  Mutual  Ins.  Co.,  50  Mo.,  44.  This 
is  so  unless  the  appellant  has  an  original  and  not  a  deriva- 
tive title  to  the  fund,  and  takes  by  way  of  substitution  and 
not  as  the  representative  of  the  wife.  If  this  be  true,  the 
remarkable  spectacle  is  exhibited  of  a  husband  spending 
his  money  for  the  purpose  of  establishing  a  fund  for  the 
endowment  of  the  remote  kindred  of  the  wife.  That  such 
could  have  been  his  purpose,  is,  in  the  language  of  the 
learned  judge  who  decided  this  case  below,  "incredible." 
The  words  legal  representatives  have  no  technical  meaning. 
Wear  et  al.  vs.  Bryant,  5  Mo.,  159.  When  found  in  instru- 
ments relating  to  the  administration  or  settlement  of  es- 
tates they  generally  mean  executors  or  administrators. 
When  employed  in  other  instruments  they  are  to  be  con- 
strued as  assignees,  purchasers  or  lawfully  authorized 
agents,  according  to  the  sense  in  which  they  are  used. 
Wameck  et  al.  vs.  Lembeca,  71  IlL;  Belief  Association  vs. 
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McAuley,  2  Mackey,  77;  Grand  Gulf  R  R.  Co,  vs,  Bryant, 
8  S.  &  M.,  275;  Delana  vs.  Burnett,  9  111.,  4691;  The  Peo- 
ple, etc.,  v8.  Phelps,  adm'r,  78  111.,  148;  Davie  vs,  Davis,  26 
Cal.,  31.  By  an  express  provision  of  the  certificate  it  may 
be  assigned  by  the  beneficiary,  and  the  rights  accruing 
thereunder  be  conferred  upon  some  third  person,  subject 
only  to  the  assent  of  the  board  of  trustees  of  the  association, 
and  limited  by  such  conditions  as  it  sees  fit  to  impose. 
Suppose  there  had  been  a  valid  assignment  of  this  certifi- 
cate, who  then  would  have  been  the  legal  representative  of 
the  beneficiary?  Suppose  an  assignment  be  made  and  the 
insured  dies,  leaving  tlie  beneficiary  surviving,  so  that  the 
fund  becomes  payable,  to  whom  should  it  be  paid,  the  bene- 
ficiary or  her  assignee?  There  can  be  but  one  answer  to 
this  question.  It  is  a  tact  known  to  this  court  that  these 
policies  are  frequently  used  as  a  means  of  procuring  credit, 
and  it  is  obviously  essential  to  the  stability  of  the  security 
that  the  power  of  revoking  the  assignment  be  controlled  by 
the  association.  The  contract  should  be  read  in  the  light 
of  these  attending  facts,  Warnecke  et  al.  vs,  Lembeca,  su- 
pra. The  words  "legal  representatives,"  as  employed  in 
this  contract,  have,  then,  a  general  and  not  a  special  mean- 
ing. They  stand  for  assignee,  pledgee  or  authorized  agent, 
otherwise  no  force  or  effect  can  be  given  to  that  clause  of 
the  certificate  providing  for  its  assignment,  and  it  would 
be  no  security  for  a  loan  of  money,  nor  could  it  be  used  as 
a  means  of  procuring  credit.  Give  to  the  words  the  inter- 
pretation sought  to  be  put  upon  them  by  the  appellant,  and 
would  it  not  follow  that  the  fund  belongs  to  him  ?  It  was  to 
be  paid  by  the  associatien  to  the  beneficiary,  or  her  legal 
representatives,  within  sixty  days  after  satisfactory  proof 
had  been  made  to  it  of  the  death  of  the  insured.  Should 
the  beneficiary  die,  therefore,  aft«r  the  insured  and  before 
the  payment  of  the  fund,  its  collection  would  devolve  upon 
her  legal  representatives,  and  if  no  assignment  had  been 
made,  the  words  would  bear  their  ordinary  signification  and 
stand  for  executors  or  administrators.  The  insured  in  the 
case  at  bar  was  an  insolvent  debtor,  and  the  appellee  ob- 
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tained  letters  of  administration  on  his  estate  as  a  judgment 
creditor.  The  appointment  of  a  beneficiary  being  in  the 
nature  of  a  testamentary  disposition  of  the  proceeds  of  the 
policy  cannot,  in  the  absence  of  a  statute  or  by-law  of  the 
association  authorizing  it,  stand  as  against  the  insured's 
creditors.  Hathaway  vs,  Sherman,  61  Me.,  466 ;  Bison  vs. 
Wilkerson  &  Co.,  3  Sneed,  566. 

Mr.  Justice  Wylib  delivered  the  opinion  of  the  court. 

This  is  a  bill  of  interpleader  brought  by  the  complainant 
against  two  parties  for  the  purpose  of  having  the  court  de- 
cide to  which  of  the  two  a  certain  fund  belongs.  In  1878 
Daniel  Spaulding  Jones  became  a  member  of  the  Wash- 
ington Beneficial  Endowment  Association  of  the  District  of 
Columbia,  paid  his  fee  of  initiation  and  bound  himself  to 
pay  any  dues  that  might  be  assessed  upon  him  afterwards 
for  the  purpose  of  meeting  the  necessities  of  the  company. 

This  Beneficial  Endowment  Association  is  a  life  insurance 
company  on  the  mutual  plan.  ThB  members  contribute  so 
much  on  joining,  and  when  one  dies  his  estate  is  entitled 
to  a  certain  fund  to  be  paid  by  the  society,  and  there  is  an 
assessment  made  upon  the  members  for  the  purpose  of  ma- 
king up  that  fund.  Every  man  who  becomes  a  member  of 
the  association,  besides  paying  his  initiation  dues,  is  liable 
to  these  calls  on  the  death  of  his  associates,  and  when  he 
dies  the  other  contributors  make  up  the  amount  due  to  his 
estate. 

The  certificate  of  membership  recites  as  follows : 

''In  consideration  of  the  representations  made  to  the 
Association  in  said  application  and  the  agreement  and  the 
conditions  above  set  forth,  all  of  which  are  hereby  ac- 
cepted and  made  part  of  this  contract,  and  in  further  con- 
sideration of  the  sum  of  five  dollars  in  cash,  and  a  note  for 
eight  dollars,  receipt  for  which  is  hereby  acknowledged, 
The  Washington  Beneficial  Endowment  Association  hereby 
agrees  with  the  said  Daniel  S.  Jones  to  pay — unless  the 
beneficiary  be  changed  as  hereinafter  provided — to  Katie 
Wood  Jones,  or  her  legal  representatives,  the  sum  of  five 
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hundred  dollars  within  sixty  days  after  satisfactory  proof 
of  the  death  of  said  Daniel  S.  Jones  has  heen  received  and 
accepted  by  this  Association,  provided,  etc." 

''It  is  further  agreed  that  no  change  in  the  beneficiary 
named  herein,  nor  assignment  of  this  certificate,  can  be  made 
without  the  consent  of  the  Board  of  Trustees  of  said  Asso- 
ciation, and  under  such  conditions  as  they  may  prescribe." 

Kate  Wood  Jones  was  the  wife  of  Daniel  Spaulding 
Jones.  The  contract,  however,  was  made  with  the  latter. 
The  trust  was  to  pay  to  Kate  Wood  Jones,  the  wife,  or  to 
her  legal  representatives,  the  amount  of  five  hundred  dol- 
lars within  sixty  days  after  the  death  of  Daniel  &.  Jones. 
It  is  a  trust  then  in  the  Beneficial  Endowment  Associa- 
tion declared  by  the  husband  for  the  use  of  his  wife,  he 
paying  all  the  consideration,  and  the  contract  was  with  him 
and  not  with  her.  The  contract  contained  a  provision  that 
witli  the  consent  of  the  society  he  might  change  at  any  time 
the  beneficiary.  He  had  a  right  to  revoke  the  interest  of 
his  wife  and  name  somebody  else  as  the  beneficiary.  So 
that  the  contract  was  with  him  and  constantly  within  his 
power  to  change  in  that  respect. 

Jones'  wife  died  about  two  years  before  he  did ;  and  her 
legal  representatives  claim  the  five  hundred  dollars  because 
the  language  of  the  contract  was  that  the  money  was  to 
be  paid  to  her  or  her  legal  representatives. 

If  there  was  no  question  of  the  legal  representatives  there 
could  be  no  doubt  at  all  that  this  would  be  a  failure  of 
the  trust,  and  therefore  it  would  be  an  end  of  it.  The  re- 
sulting trust  would  take  place  In  favor  of  Mr.  Jones'  estate. 
At  section  1200  of  Story's  Equity  Jurisprudence,  that  doo- 
trine  is  laid  down,  and  it  is  a  well-established  doctrine 
both  as  to  real  and  personal  estate  as  to  deeds  and  as  to 
wills.  When  the  object  of  the  trust  fails,  there  is  a  result- 
ing trust  to  the  grantor.  Mrs.  Jones  dying,  it  failed  as  to 
her,  and  the  question  is  whether  her  legal  representatives 
are  in  any  better  situation  than  she  was. 

In  the  analogous  case  of  a  lapsed  legacy,  the  rule  laid  down 
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in  the  books  is  this^  as  I  shall  read  from  the  first  volume  of 
Roper  on  Legacies,  page  466: 

''The  well-established  rule  respecting  lapse  through  the 
death  of  the  legatee  in  the  testator's  lifetime,  in  cases  not 
affected  by  the  above  statute  will  not  be  varied  by  the  be- 
quest being  made  to  the  legatee,  his  executors  or  adminr 
istrators.  For  such  words  are  of  no  importance,  inasmuch 
as  those  persons  would  have  taken  the  legacy  in  succession 
and  by  representation,  if  it  had  been  vested  in  the  legatee, 
whether  expressly  named  by  the  testator  or  not;  but  since 
the  legatee's  death  before  the  testator,  prevented  his  ever 
taking  any  interest  in  the  bequest,  it  follows  that  his  exe- 
cutors or  administrators  can  by  no  possibility  make  a  title 
to  that  which  never  rested  in  the  testator.  This  is  the  prin- 
'  ciple  of  the  rule,  which  equally  applies  to  devisees  of  real 
as  to  bequests  of  personal  estate ;  so  that  if  lands  were  de- 
vised to  A  and  his  heirs,  and  he  died  before  the  devisor, 
leaving  an  heir  living  at  the  death  of  the  testator,  the  neir 
could  not  make  a  title  to  the  estate,  because  he  was  in- 
tended to  take  it  in  succession  as  representative  of  the  de- 
visee, but  which  was  impossible  from  the  accident  of  the 
latter  dying  before  the  devfsor." 

Further,  on  the  same  subject,  on  page  467,  the  text  says: 
''Since  then  a  legacy  to  A,  his  executors  and  adminis- 
trators, will,  as  we  have  seen,  lapse  by  his  death  before  the 
testator,  so  will  a  legacy  given  to  A  and  his  personal  rep- 
resentatives ;  for  in  each  case  the  additional  words  are  un- 
necessary and  merely  express  what  the  law  would  have 
directed  if  the  testator  had  been  silent  on  the  subject,  viz., 
that  if  A  survive  the  testator  (an  event  which  the  gift  im- 
plies since  no  testator  could  be  supposed  to  mean  to  give 
to  any  but  those  persons  who  shall  survive  him),  and  af- 
terwards die  before  the  legacy  becomes  payable,  his  per- 
sonal representative  shall  receive  it.  Hence,  it  appears 
that  the  mere  naming  of  the  executors,  administrators,  or 
personal  representatives  of  A  is  not  inconsistent  with  the 
rule  before  mentioned  respecting  the  lapse  of  legacies,  and 
does  not  unequivocally  show  the  testator's  intention  to  sub- 
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stitute  those  persons  in  the  place  of  A  in  the  event  of  A's 
death  before  him." 

As  this  is  a  trust,  it  is  to  be  construed  according  to  the 
circumstances  surrounding  the  case.  If  a  man  buy  a  piece 
of  land  or  other  property  and  takes  the  title  in  the  name 
of  his  SOU;  the  presumption  will  be  that  it  was  intended 
an  an  advancement  to  the  son.  It  does  not  follow  neces- 
sarily that  the  title  being  in  the  name  of  the  son,  the  son 
shall  have  it.  The  father  may  have  intended  it  as  an  ad- 
vancement. But  the  courts  will  receive  evidence  upon  that 
subject  whether  it  was  intended  as  an  advancement  or  not, 
and  if  it  was  not  intended  as  an  advancement  then  the 
father  would  have  it  because  he  paid  the  money. 
•  So,  in  looking  at  these  questions  of  trust,  the  court  will 
consider  all  the  surroundiiig  circumstances  of  the  case,  and 
when  proper  and  necessary  it  will  receive  parol  evidence 
for  the  purpose  of  ascertaining  the  intentions  of  the  parties. 
In  this  case  we  think  that  no  parol  evidence  could  have 
made  the  case  any  clearer  than  the  circumstances  upon  the 
face  of  the  transaction.  The  beneficiary  was  the  wife  of 
Daniel  Spaulding  Jones.  He  intended  to  leave  this  for  her 
benefit  after  his  death.  The  fact  that  she  survived  him 
was  a  fact  which  he  had  no  contemplation  of  at  the  time. 
The  paper  did  not  provide  for  what  did  happen,  and  there 
is  nothing  in  the  case  to  show  that  there  was  any  person  who 
could  take  from  her,  or  who  was  considered  by  him  in  the 
matter  as  taking  in  case  of  her  death  because  she  had  no 
children,  she  had  no  distributees,  no  near  relations.  There 
is  no  evidence  at  all  to  show  that  there  were  any  persons 
in  the  relation  of  distributees  to  the  wife  in  whom  he  felt 
any  interest  at  all. 

So  that  we  are  obliged,  from  all  the  circumstances,  to 
come  to  the  conclusion  that  this  trust  was  a  trust  intended 
for  the  wife  alone,  and  that  the  words  "legal  representa- 
tives," as  here  used,  have  no  signification  different  from 
that  which  is  attributed  to  those  words  generally  in  the  law ; 
that  is  persons  appointed,  either  by  will  or  by  the  law,  to 
administer  upon  her  estate  after  her  death.     That  being 
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the  view  of  the  court,  we  think  that  her  legal  representa- 
tives could  not  possibly  take  anything  in  this  case,  because 
she  herself  died  before  the  intestate,  her  husband,  and  there 
was  a  &ilure  therefore  of  the  trust.  The  fund,  therefore, 
resulted  to  the  husband,  and  his  estate  is  entitled  to  the 
money. 

The  decree  below  is  affirmed. 

The  Chief  Justice  said: 

I  cannot  give  my  consent  to  the  precedent  here  estab- 
lished. 

Here  is  a  clear  expression  of  the  intention  of  these  par- 
ties in  the  policy  itself.  The  undertaking  is  to  pay  this 
woman  or  her  legal  representatives  the  amount  of  money' 
stipulated  in  this  policy.  The  beneficiary  of  the  trust  or 
of  the  contract  dies.  That  ended  it  as  far  as  she  was  con- 
cerned. Her  legal  representatives  survive,  and  this  estate 
must  be  taken  out  of  their  hands  by  construction. 

Now,  if  the  insured  had  not  lived  two  years  after  his 
wife's  death  with  the  power  to  reappoint,  and  if  he  had  not 
failed  to  exercise  it  as  he  might  have  done,  there  would  be 
stronger  equitable  reasons  that  would  lead  us  to  divert  this 
fund  from  her  representatives  to  his.  But  if  anything  is 
to  be  argued  from  his  conduct  it  is  that  he  affirmed  the  dis- 
position of  this  insurance  money  contemplated  in  the  con- 
tract. It  is  not  like  the  case  of  a  lapsed  legacy  where  a 
testator  wills  his  estate  to  a  given  object  and  that  object  dis- 
appears before  he  does.  In  that  case  the  representatives  are 
an  incident  to  the  estate  created  in  the  devisee.  They  only 
have  an  existence  in  that  incident,  and  it  would  be  pro- 
moting the  incident  to  assume  that  they  could  inherit  or 
could  receive  what  the  ancestor  could  not.  This  is  a  direct 
contract  of  the  underwriters  of  this  party,  with  a  power  in 
the  procurer  of  the  agreement  to  assign  it  to  a  different 
use  which  he  did  not  see  fit  to  do  during  his  lifetime.  And 
while  I  think  that  my  brothers  have  followed  a  pretty  fair 
equitable  disposition  of  the  matter,  for  the  fund  is  doing 
as  much  good  in  one  direction  as  in  another,  I  think  they 
are  doing  it  with  violence  to  this  contract. 
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Mr.  Justice  James  said: 

The  contract  was  made  between  the  assured  and  the  com- 
pany or  association  having  one  object  in  contemplation,  the 
naming  of  a  beneficiary;  and,  as  Mr.  Justice  Wylie  has 
said,  I  think  that  the  designation  of  the  legal  representa- 
tives cannot  be  construed  to  be  the  designation  of  a  new 
party  to  come  in  succession.  The  fact  that  her  legal  repre- 
sentatives are  named  afterwards  does  not  indicate  that  they 
are  to  take  as  beneficiaries  successively  nominated.  Clearly 
on  the  face  of  it  it  is  but  a  single  designation,  and  that  is 
to  the  wife. 
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Wbstham  Granite  Company 

V8. 

Chandler  et  al. 

Equity.    No.  7488. 

f  Decided  April  6,  1885. 

\  The  Chief  Justice  and  Justices  Wtue  and  James  sitting. 

1.  It  is  not  in  the  power  of  a  creditor  to  divide  jip  his  claim  without  the  con- 
sent of  thp  debtor,  and  apportion  it  ojut  so  as  to  give  each  of  the  assignees 
a  right  to  sue  him.  If  the  latter  chooses  he  may  disregard  all  such  par- 
tial assignments  and  pay  the  money  to  the  original  creditor. 

2.  A  present  executed  assignment  of  part  of  a  claim  bears  interest  if  the 
claim  also  bears  interest,  but  it  is  otherwise  where  the  assignment  is  in- 
tended to  be  executory  only. 

STATEMENT  OF  THE  CASE. 

CoDiplainants  were  judgment  creditors  of  William  J. 
Murtagh,  and  the  bill  was  filed  to  subject  numerous  equi- 
table interests  (alleged  to  be  Murtagh's  property)  both  in, 
real  and  personal  estate  to  the  satisfaction  of  their  judg- 
ments; and  a  large  volume  of  testimony  was  taken  in  res- 
pect to  these  various  interests. 

Among  the  properties  thus  sought  to  be  subjected  was 
the  accretion  of  interest  upon  the  principal  sum  of  a  judg- 
ment which  Murtagh  had  recovered  against  the  District  of 
Columbia,  but  of  which,  and  while  the  suit  was  pending,  he 
had  made  certain  assignments;  the  first,  a  partial  one  to 
George  Hill,  jr.,  and  the  second,  apparently  of  the  whole, 
to  William  E.  Chandler.  These  assignments  appear  in 
the  opinion.  The  suit  was  vigorously  contested,  so  that 
it  was  not  until  the  14th  of  July,  1880,  that  it  was  collected 
by  Enoch  Totten,  esq.,  attorney  of  record  for  W.  J.  Mur- 
tagh; and  the  sum  collected  was  of  both  principal  and 
interest  from  August,  1875. 

Hill,  jr.,  claimed  the  right  to  receive  from  Totten  not  only 
the  sum  of  $10,600,  the  principal  of  the  sum  assigned  to 
him,  but  also  interest  thereon  from  the  date  of  his  assign- 
ment until  the  payment,  namely,  from  March  24,  1876,  to 
July  14,  1880.  Chandler  claimed  the  whole  of  the  judg- 
ment after  the   payment  to  Hill,  jr.,  of  the  $10,600,  while 
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Murtagh's  creditors  claimed  that  the  principal  sum  only 
should  be  distributed  to  Hill,  jr.,  and  Chandler,  and  that 
the  accrued  interest  should  be  applied  to  the  satisfaction  of 
their  judgments. 

Totten  paid  to  Hill,  jr.,  $10,600,  the  principal  sum  of 
his  assignment,  another  amount  to  Chandler,  and  retained 
in  his  possession  the  interest  until  it  should  be  decided  to 
whom  it  should  be  paid  as  between  Hill,  jr.,  Chandler  and 
the  complainants. 

The  court  below  decreed  that  Hill,  jr.,  was  not  entitled 
to  have  interest  upon  the  $10,600  and  ordered  its  payment 
to  Chandler,  from  which  decree  Hill,  jr.,  appealed. 

M.  F.  MoBRis  and  W.  J.  Miller  for  complainants. 
W.  D.  Davtoqe  and  Fred  W,  JoKfis  for  Hill,  jr. 
Gordon  &  Gordon  for  Chandler. 
Mr.  Justice  Wyus  delivered  the  opinion  of  the  court. 

William  J.  Murtagh,  in  the  year  1874  or  18T5,  was  the 
plaintiff  in  an  action  against  the  District  of  Columbia  for 
the  recovery  of  a  large  sum  of  money  which  he  claimed  to 
be  due  him  on  a  contract.  Whilst  that  suit  was  pending 
and  on  the  24th  of  March,  1876,  this  paper  was  filed  in  the 
cause,  omitting  the  titling: 

"The  clerk  of  the  court  will  enter  the  above  suit  and 
case  for  the  use  of  George  Hill,  junior,  to  whom  I  have  as- 
signed, and  do  here  assign  the  same  to  the  extent  of 
110,600. 

"William  J.  Murtagh. 

"  Witness :  "  Charles  Douglass." 

And  the  paper  is  marked  as  filed  on  the  same  day. 
Subsequently,  in  the  same  case,  the  following  paper  was 
signed,  omitting  the  titling: 

"The  clerk  will  docket  this  case  for  the  use  of  William 
E.  Chandler. 

"William  J.  Murtagh. 
"Enoch  ToTTBN, 

''Attorney  for  Plaintiff:' 
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That  paper  was  filed  on  the  2d  of  March,  1877,  nearly  a 
year  subsequent  to  the  execution  and  filing  of  the  first 
paper  which  I  have  read,  and  the  controversy  is  over  a  part 
of  this  fund  between  these  claimants. 

Subsequently  to  the  filing  of  these  assignments  the  case 
was  tried,  and  judgment  was  rendered  in  favor  of  the  plain- 
tiff for  something  over  $20,000.  By  consent  of  all  parties 
intejested,  the  whole  amount  of  that  judgment  was  placed 
in  the  hands  of  Mr.  Totten  who  was  the  attorney  for  Mur- 
tagh  in  the  case,  and  the  parties  in  interest  are  here  claim- 
ing their  respective  rights  to  that  fund. 

The  District  of  Columbia  is  out  of  the  case  altogether. 

It  has,  by  an  unquestionable  assent,  permitted  the  fund 
to  be  distributed  by  this  court  at  law  and  in  equity  also. 
Unless  the  defendant  who  holds  the  fund  in  controversy 
assents,  assignments  of  this  kind  are  utterly  void.  No 
man  consents  when  he  comes  under  obligation  to  another 
that  that  other  may  divide  his  claim  up  into  half  a  dozen 
parcels,  and  give  each  assignee  a  right  to  sue  him.  He  has 
a  right  to  say,  "I  will  pay  what  I  owe  in  one  sum;  that 
is  my  contract."  These  partial  assignments,  therefore,  are 
utterly  worthless,  both  in  law  and  equity,  unless  the  debtor 
assents  to  them.  But  after  he  has  given  his  assent  he  is 
bound  by  it,  and  the  court  will  then  undertake  to  decide 
the  rights  between  the  different  assignees.  This  doctrine  is 
fully  laid  down  in  the  case  of  Mandeville  v.  Welch,  in  6th 
Wheaton,  and  the  whole  subject  is  discussed  in  3d  Leading 
Cases  in  Equity  in  a  note  to  the  case  of  Rowe  and  Daw- 
son, beginning  at  page  337. 

We  do  not  think  this  case  calls  for  much  discussion  upon 
that  subject.  The  doctrine  is  laid  down  very  clearly  that 
it  is  not  in  the  power  of  a  creditor,  without  the  consent 
of  the  debtor,  to  divide  up  his  claim  and  apportion  it  out 
so  as  to  give  each  of  the  assignees  a  right  to  sue  him.  If 
he  chooses  he  may  disregard  all  such  partial  assignments 
and  pay  the  money  to  the  original  creditor.  But  that  ques- 
tion does  not  arise  here  for  the  reason  that  both  the  District 
of  Columbia  and  Murtagh  have  given  their  consent  that  the 
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parties  claiming  their  respective  interests  in  this  fund  shall 
have  them  without  any  question  as  to  the  right  of  the  title 
to  the  fund  to  be  made  in  the  case.  All  the  papers  show 
such  a  consent  on  the  part  of  both  of  them,  Murtagh  by  his 
assignment,  and  the  District  of  Columbia  by  putting  moneys 
into  the  hands  of  Mr.  Totten  for  the  use  of  such  parties  as 
may  be  entitled  to  them. 

The  question  on  Mr.  Hill's  assignment  is  this:  Whether 
this  is  a  present  assignment  of  $10^600  of  that  claim  at  that 
time,  or  whether  it  was  a  contract  executory  in  4ts  nature 
that  he  should  be  paid  $10,600  when  the  fund  was  realized. 
In  other  words,  and  in  as  succinct  terms  as  I  can  express  it, 
the  question  is^  whether  this  is  an  assignment  of  so  much 
of  the  claim — of  $10,600  out  of  all  of  the  claim — or  whether 
it  was  an  assignment  of  $10,600  of  the  claim.  Had  it  been 
an  assignment  of  $10,600  out  of  the  claim,  then  of  course 
Hill  would  have  no  right  to  anything  beyond  his  $10,600. 
But  if  it  was  an  assignment  of  $10,600  of  the  claim,  then 
he  was  the  owner  of  that  much  in  that  claim  from  that 
time  forward.     The  language  of  this  paper  is: 

"The  clerk  of  the  court  will  enter  the  above  suit  and 
case  for  the  use  of  Greorge  Hill,  junior,  to  whom  I  have  as- 
signed, and  do  hereby  assign  the  same  to  the  extent  of 
$10,600," 

We  think  that  that  paper  was  at  that  time  a  present  as- 
signment of  $10,600  of  that  claim.  The  $10,600  has  been 
paid  to  Mr.  Hill — just  the  principal.  But  the  question  here 
is  concerning  the  interest.  The  action  of  law  went  on  and 
was  tried,  and  the  verdict  of  the  jury  was  for  twenty  thous- 
and and  some  hundred  dollars  with  interest  from  some  date 
in  August,  1875,  until  paid. 

Kow,  if  the  claim  itself  bore  interest  then  every  part 
bore  interest,  and  if  we  are  right  in  our  position  that  Hill 
had  an  assignment  of  $10,600  as  a  present  interest  in  that 
much  of  the  claim,  why  then  that,  being  a  part  of  the 
claim,  the  whole  claim  bearing  interest,  is,  of  course,  en- 
titled to  its  proportion  of  the  interest.  We  do  not  see 
how  it  is  possible  to  avoid  this  oonclusion. 
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It  was  very  earnestly  contended  in  the  court  below  by 
counsel  for  complainants,  (and  very  candidly  too,  but  it 
showed  that  he  understood  the  pressure  of  these  views  when 
he  was  arguing  the  case),  that  this  paper  constituted  nothing 
but  an  executory  contract.  Well,  if  that  was  so,  in  point 
of  equity  his  position  was  right.  If  that  was  an  executory 
contract  then  Hill  was  entitled  only  to  $10,600,  and  there 
is  some  appearance  of  authority  for  his  posititon.  I  read 
from  3d  Leading  Cases  in  Equity,  at  page  337,  on  that  sub- 
ject, wheife  it  is  said : 

"Every  assignment  of  a  chose  in  action  is  merely  an  ex- 
ecutory contract  which  equity  considers  as  executed,  and 
which  the  law,  following  equity,  regards  as  conferring  cer- 
tain rights  which  the  assignee  is  bound  to  respect'' 

And  he  cites  authorities  and  discusses  the  subject.  The 
amount  of  it  is  this:  That  a  court  of  law  which  disre- 
gards these  assignments,  treats  them  as  null,  yet  will  go 
so  far  as  to  hold  them  to  be  contracts  binding  the  parties. 
It  is  not  binding  in  any  other  way,  but  it  is  binding  be- 
tween the  parties.  Therefore  a  court  will  hold  the  parties 
not  to  the  contract  as  expressed,  for  that  is  forbidden  in 
their  opinion  as  a  present  assignment,  but  as  an  executory 
contract  it  binds  the  parties  to  do  afterward  what  is  to  be 
done.  But  at  the  same  time  a  court  of  equity,  which  always 
regards  a  thing  as  done  which  ought  to  be  done ;  a  thing 
as  executed  which  ought  to  be  executed,  comes  to  a  dif- 
ferent conclusion,  and  it  has  always  been  the  practice  in 
equity  to  sustain  these  assignments  of  choses  in  action 
where  the  chose  in  action  arises  out  of  a  contract.  A  man 
cannot  assign  to  another  a  chance  for  the  recovery  of  dam- 
ages for  a  broken  leg,  or  the  seduction  of  his  wife  or 
daughter.  But  where  the  chose  in  action  arises  out  of  a 
matter  of  contract,  it  is  assignable  in  equity,  and  it  is  as- 
signable presently,  and  will  be  so  construed.  And  this  is 
a  matter  before  us  under  our  equity  jurisdiction. 

We  are  bound  then  to  interpret  this  assignment  accord- 
ing to  its  plain  terms,  and  that  is  what  the  law  calls  a  par- 
tial assignment  of  a  claim.     It  is  true,  as  I  have  said,  that 
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all  tlie  parties  in  interest  have  a  right  to  object  to  a  par- 
tial assignment.  But  having  assented,  as  has  been  done  in 
this  case,  there  is  no  difficulty  from  that  source,  so  that  we 
are  of  opinion  that  this  paper  was  at  its  date— March,  1876 
— a  present  assignment  of  $10,600  to  Mr.  Hill,  and  as  the 
whole  cause  of  action  was  bearing  interest,  it  necessarily 
follows  that  his  $10,600  bore  interest  also;  but  that  of  course 
no  interest  can  be  allowed  subsequently  to  the  deposit  of 
the  money  in  the  hands  of  Mr.  Totten. 
The  Chief  Justice  dissented. 


38  In  re  Wales. 


In  Re  Philip  S.  Wales. 

r  Decided  April  15,  1885. 

I  Justices  W  YLiK  and  Jambs  sitting. 

1.  An  order  directed  by  the  Secretary  of  the  Navy  to  a  subordinate,  com- 
manding hjm  to  confine  himself  within  certain  limits  is  not  such  a  restraint 
of  personal  liberty  as  will  be  reached  by  a  writ  of  habeatt  corpus ;  the 
party  is  not  under  restraint,  except  so  far  as  he  chooses  to  obey  the  order. 

2.  In  a  kubeaa  corpus  proceeding  the  power  of  the  court  to  look  into  the 
validity  of  an  order  of  arrest  is  incidental  to  the  inquiry  into  the  law- 
fulness of  an  actual  imprisonment ;  if  the  court  find  no  imprisonment  it 
has  no  power  to  examine  into  the  validity  of  the  order. 

Application  for  a  writ  of  Habeas  Corpus. 

The  Case  is  stated  in  the  opinion. 

J.  M.  Wii^oN  and  F.  P.  B.  Sands  for  petitioner. 

John  S.  Blair  for  respondent. 

Mr.  Justice  Jambs  delivered  the  opinion  of  the  court. 

The  petitioner  shows  that  he  is  the  Medical  Director  of 
the  United  States  Navy  and  it  appears  that  the  Secretary  of 
the  Navy  issued  to  him  the  following  communication  and 
order : 

"  Washington,  February  26^A,  1885. 

"Sir:  Transmitted  herewith  you  will  receive  charges 
and  specifications  preferred  against  you  by  the  Depart- 
ment. 

"A  general  court-martial  has  been  ordered  to  convene 
in  rooms  numbered  32  and  33,  at  the  Navy  Department, 
Washington,  D.  C,  at  12  o'clock,  noon,  on  Monday,  the 
9th  proximo,  at  which  time  and  place  you  will  appear  and 
report  yourself  to  Rear-Admiral  Edward  Simpson,  U.  S. 
Navy,  the  presiding  officer  of  the  court,  for  trial.  The 
judge-advocate  will  summon  such  witnesses  as  you  may  re- 
quire for  your  defence. 

"  You  are  hereby  placed  under  arrest,  and  you  will  con- 
fine yourself  to  the  limits  of  the  city  of  Washington." 

The  return  of  the  Secretary  of  the  Navy  states : 

"  That  the  said  Philip  S,  Wales  is  not  now,  nor  was  not 
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at  the  time  of  issuing  the  annexed  writ,  in  the  custody  or 
possession  of  or  confined  or  restrained  of  his  liberty  by  your 
respondent,  other  than  appears  by  the  papers  marked  A, 
B  and  C  attached  hereto  and  made  a  part  of  this  return,  ' 
and  that  the  cause  of  such  detention,  if  any  there  be,  is 
fully  shown  in  said  exhibits." 

In  other  words,  it  appears  that  what  is  characterized  as 
a  restraint  of  liberty  in  this  case,  was  exercised  only  by  the 
order  which  I  have  just  read. 

The  question  presented  is,  whether  the  petitioner  is  un- 
der that  kind  of  restraint  for  which  the  writ  of  habeas 
corpus  is  the  proper  remedy.  What  is  meant  by  the  state- 
ment, "  You  are  placed  under  arrest  ?"  The  army  regula- 
tions show  that  that  is  a  military  phrase  which  does  not 
import  close  confinement.  The  order  itself,  however,  with- 
out the  assistance  of  the  explanation  which  may  be  drawn 
from  the  regulations,  defines  precisely  the  character  of  the 
restraint.  It  is  that  the  arrest  consists  of  confining  himadf 
in  his  movements  to  the  city  of  Washington. 

Authorities  were  cited  to  us  to  the  effect  that  words 
could  constitute  an  imprisonment;  but  nothing  of  the  kind 
was  decided  by  these  cases.  It  was  only  held  that  where 
an  officer,  having  the  power  to  make  an  actual,  physical  ar- 
rest, presented  himself  to  a  person  and  told  him,  "I  ar- 
rest you,"  then  the  words  imported  that  the  officer  took  pos- 
session of  him.  The  words  did  not  constitute  a  deprivation 
of  liberty,  but  were  simply  proof  of  the  nature  of  the  of- 
ficer's conduct.  His  presence  and  demeanor  were  explained 
by  what  he  said,  and  his  presence  and  demeanor,  not  the 
words,  had  the  effect  to  deprive  the  party  of  his  liberty. 

Here  we  have  an  order  which  simply  informs  the  party 
that  he  shall  confine  himself  to  the  limits  of  the  city  of 
Washington.  As  a  matter  of  fact  he  could  go  where  he 
pleased.  His  liberty  is  not  restrained,  except  as  he  chooses 
to  restrain  himself  by  complying  with  the  order  rather  than 
incur  the  consequences  of  disobeying  it.  If  he  is  confined 
to  the  city  of  Washington,  he  confines  himself.  That,  we 
think,  disposes  of  the  whole  question.     Dr.  Wales  is  not 
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under  restraint  except  so  far  as  he  chooses  to  obey  a  mili- 
tary order.  He  can  disobey  it  at  any  moment  and  leave 
the  District  as  freely  as  any  person  in  the  District  can  do 
so.  He  prefers  to  stay  rather  than  incur  the  possible  pen- 
alty of  disobedience.  In  short,  it  is  shown  by  his  own  pe- 
tition that  he  is  not  under  that  kind  of  restraint  from 
which  a  writ  of  hahecia  corptis  will  deliver  a  person.  That 
writ  contemplates  actual,  physical  restraint. 

With  this  view  we  have  not  thought  it  proper  to  ex- 
amine into  the  validity  of  the  order  of  arrest.  Our  power 
to  look  into  that  subject  is  incidental-  to  the  inquiry  into 
the  lawfulness  of  an  actual  imprisonment.  If  we  find  no 
imprisonment  we  have  no  power  to  examine  the  validity  of 
the  order. 

There  is  another  very  good  reason  why  we  should  not  do 
so.  If  the  petitioner  should  actually  be  deprived  of  his 
liberty  and  imprisoned  under  the  sentence  of  the  court- 
martial  referred  to,  this  court  could  be  called  upon  again 
to  look  into  that  question;  and  it  is  not  proper,  as  we 
think,  to  intimate  any  conclusion  in  anticipation  of  any  such 
possible  result. 

Mr.  Justice  Wylib.  I  wish  to  say  just  one  word.  The 
writ  of  habeas  corpus  will  only  lie  for  the  purpose  of  res- 
toring to  liberty  a  man  who  has  been  unjustly  imprisoned, 
and  I  suppose  the  proposition  cannot  be  denied  that,  un- 
less an  action  for  false  imprisonment  could  be  maintained 
against  the  party  who  has  doijie  the  act  in  question,  the 
writ  of  habeas  corpus  will  not  lie  in  behalf  of  the  person  who 
is  subjected  to  the  proceedings.  It  is  very  clear,  I  think, 
that  no  action  for  false  imprisonment  would  lie  on  behalf 
of  Dr.  Wales  against  the  Secretary  of  the  Navy  for  his  or- 
der. If  he  could  not  maintain  an  action  for  false  imprison- 
ment, then  he  has  not  been  imprisoned  in  such  a  way  as  to 
give  him  the  benefit  of  habeas  corpus. 

On  that  subject  I  will  read  a  few  lines  from  Selwyn's 
Nisi  Prius,  page  915 : 

"  False  imprisonment  is  a  restraint  on  the  liberty  of  the 
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person  without  lawful  cause;  either  by  confinement  in 
prison,  stocks,  house,  &c.,  or  even  by  forcibly  detaining  the 
party  in  the  streets  against  his  will."  For  this  injury  an 
action  of  trespass  vi  et  armis  lies,  usually  termed  an  action 
for  false  imprisonment. 

In  a  note  to  that  there  is  a  reference  to  the  opinion  of 
Judge  Baldwin  in  the  case  of  Johnson  v.  Tomkins,  reported 
in  1  Baldwin,  601,  which  it  appears  to  me  is  directly  in 
point  in  this  case: 

''It  is  not  necessary  to  constitute  false  imprisonment 
that  the  person  restrained  of  his  liberty  should  be  touched 
or  actually  arrested,  if  he  is  ordered  to  do  or  not  to  do  the 
thing,  to  move  or  not  to  move  against  his  own  free  will, 
if  it  is  not  left  to  his  own  option  to  go  or  stay  where  he 
pleases,  and  force  is  offered  or  threatened,  and  the  means 
of  coercion  are  at  hand,  ready  to  be  used,  or  there  is  reason- 
able ground  to  apprehend  that  coercive  means  will  be  used 
if  he  does  not  yield.  A  person  so  threatened  need  not  wait 
for  its  actual  application.  His  submission  to  the  threatened 
and  reasonably  to  be  apprehended  force  is  no  consent  to 
the  arrest,  detention  or  restraint  of  the  freedom  of  his 
motion,  he  is  as  much  imprisoned  as  if  his  person  was 
touched  or  force  actually  used;  the  imprisonment  con- 
tinues until  he  is  left  at  his  own  will  to  go  where  he 
pleases,  and  must  be  considered  as  involuntary  till  all  efforts 
at  coercion  or  restraint  cease  and  the  means  of  effecting 
it  are  removed." 

But  the  presence  of  some  sort  of  physical  force  to  restrain 
the  man  of  his  liberty  is  always  necessary  to  constitute  the 
imprisonment.  A  mere  moral  force  is  not  sufficient  for  the 
purpose.  In  the  present  case  the  consequence  of  the  viola- 
tion by  Dr.  Wales  of  this  order  is  that,  under  the  articles  re- 
lating to  the  navy,  he  would  lose  his  office.  He  can  go 
if  he  chooses,  but  he  would  lose  his  office.  That  is  the 
penalty.  That  is  a  moral  influence.  It  is  not  the  pres- 
ence of  physical  force. 

I  have  my  doubts  upon  the  other  point,  as  to  the  power 
of  a  court-martial  to  try  a  man  for  negligence  in  the  per- 
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formance  of  his  duties  in  connection  with  a  bureau  of  the 
department,  though  I  do  not  wish  to  commit  myself  upon 
that  subject. 

Mr.  Wiuson:  We  desire  to  test  this  question  further  as  to 
whether  this  is  an  arrest  such  as  a  party  can  be  delivered 
from  by  writ  of  habeas  corpus.  I  suppose  the  ruling  of  the 
court  will  be  that  the  demurrer,  as  filed,  is  overruled. 

Mr.  Blair:  It  occurs  to  me  that  the  better  judgment  in 
the  case  would  be  to  dismiss  the  writ.  The  overruling  of 
the  demurrer  will  hardly  answer. 

Mr.  Justice  Jaicbs:  If  my  brother  Wylie  concurs,  we  will 
overrule  the  demurrer  and  dismiss  the  writ 

Mr.  Justice  Wylib:  That  will  be  the  order. 
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The  Fifth  BAPrtst  Church  op  Washikgton  City,  D.  C,  by 

ITS  Trustsbs, 

The  Baltihore  &  Potomac  Bahroad  Company. 

Law.     No.  21,760. 

f  Decided  April  27, 1885. 

I  The  Chief  Jusncs  and  Justices  Wtub,  Cox  and  Jambs  sitting* 

Under  section  535  of  the  Revised  Statutes  of  the  District  of  Columbia,  a  re^^ 
corded  certificate  of  incorporation  of  a  religious  society  is  not  evidence  of 
a  corporate  organization  unless  it  state  the  date  of  the  election  or  ap- 
pointment of  the  tiustees;  the  length  of  time  for  which  the  trustees 
were  elected  or  appointed,  and  is  verified  by  an  affidavit  by  one  of  the  per- 
sons making  the  certificate.  Without  these  particulars  it  is  not  the  paper 
which  the  law  provides  for  as  sufficient  proof  of  corporate  organization, 
for  if  a  paper  be  placed  on  record  which  is  neither  diiected  or  authorized 
to  be  recorded,  the  recoid  is  no  evidence  of  the  existence  or  contents  of 
such  original  paper,  and  still  less  of  any  facts  set  foith,  recited  or  de- 
clared in  such  paper. 

Th^  Case  is  stated  in  the  opinion. 

J.  J,  Darlington  and  B.  T.  Merrick  for  plaintiff. 

Enoch  Tottbn  for  defendant.  • 

Mr.  Justice  Cox  delivered  the  opinion  of  the  court 

The  case  of  the  Fifth  Baptist  Church  against  the  Balti* 
more  &  Potomac  Bailroad  Company,  is  a  second  action  for 
damages  for  the  continuance  of  an  alleged  nuisance  to  the 
property  of  the  plaintiff,  for  which  a  prior  action  was  brought 
and  a  judgment  recovered.  The  suit  is  brought  in  the  name 
of  the  Fifth  Baptist  Church  of  Washington,  D.  G,  by  its 
trustees.     The  declaration  commences  by  stating  that — 

"The  plaintiff  is  a  body  corporate  in  the  District  of  Col- 
umbia, under  and  by  virtue  of  the  general  act  of  incorpora* 
tion  of  the  Congress  of  .the  United  States,  approved  the 
5th  day  of  May,  A,  D.  1870." 

The  first  plea  filed  in  this  case  was: 

^'  That  the  said  plaintiff  was  not,  at  the  time  of  the  com- 
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mencement  of  this  suit,  and  never  was,  a  body  corporate  or 
politic  as  set  forth  and  alleged  in  and  by  said  declaration." 

When  the  plaintiff  rested,  the  defendant  by  its  counsel 
prayed  the  court  to  instruct  the  jury  to  render  a  verdict  for 
the  defendant,  on  the  ground  that  the  plaintiff  had  failed 
to  prove  that  it  was  a  corporation  as  alleged,  and  to  fur- 
ther instruct  the  jury  that  the  defendant  was  entitled  to 
judgment  upon  the  first,  fourth  and  fifth  pleas,  which  motion 
the  court  overruled  and  denied.  This  was  the  principal  is- 
sue in  the  case,  and  the  one  which  raised  the  only  serious 
question  of  law  in  the  case  which  had  not  been  decided  in 
the  former  action. 

It  appears  by  the  evidence  that  as  far  back  as  June  and 
July,  1863,  the  ground  on  which  the  Baptist  Church  was 
erected  had  been  conveyed  to  certain  parties  as  trustees 
of  the  Island  Baptist  Church.  To  sustain  the  afiirmative 
of  this  issue  on  the  part  of  the  plaintiff,  the  following 
paper  was  offered  in  evidence : 

"  Incorporation  Charter  of  the  Fifth  Baptist  Churchy    Wash- 
ington,  D.  C,     Recorded^  September  5,  1871,  11  a.  m. 

"We,  C.  C.  Meador,  George  M.  Kendall  [and  others 
whom  it  is  unnecessary  to  name  here]  do  hereby  certify  that 
we  have  been  duly  elected  '  trustees  of  the  Fifth  Baptist 
Church,  of  Washington,  D.  C  (commonly  called  Hhe  Island 
Baptist  Church');  and  that  this  certificate  is  made,  signed 
and  sealed  for  the  purposes  of  obtaining  corporate  rights 
and  privileges  for  the  said  Fifth  Baptist  Church,  a  religious 
society  worshipping  at  present  in  their  church  edifice  on 
D  street  south,  between  Four-and-a-half  and  Sixth  streets, 
in  said  city  of  Washington,  under  the  provision  of  an  act 
of  Congress  approved  May  5,  1870,  entitled  *An  act  to  pro- 
vide for  the  creation  of  corporations  in  the  District  of  Col- 
umbia by  general  law/ 

"In  testimony  whereof,  we  hereunto  set  our  hands  and 
affixed  our  seals  this  twenty-fourth  day  of  August,  in  the 
year  of  our  Lord  one  thousand  eight  hundred  and  seventy- 
one." 
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This  is  signed  and  sealed  by  the  parties,  and  acknowl- 
edged before  Edmund  P.  Brown,  a  notary  public,  and  cer- 
tified to  be  a  true  and  verified  copy  of  a  certificate  of  in- 
corporation, and  the  whole  of  the  same,  as  recorded  in 
Liber  No.  1,  folio  153  e^  seq.,  ''Acts  of  Incorporation  for 
the  District  of  Columbia,"  by  George  F.  Schayer,  deputy 
recorder. 

The  defendant's  counsel  objected  to  this  as  evidence  of 
incorporation  under  the  law,  upon  the  ground  that  it  was 
not  the  paper  that  the  law  directs  and  allows  to  be  re- 
corded. On  looking  at  the  Revised  Statutes  of  the  District 
of  Columbia,  we  find  in  section  535,  under  class  2,  in  re- 
gard to  these  societies,  that : 

''The  persons  elected  or  appointed  as  trustees  shall  im- 
mediately thereafter  make  a  certificate  under  their  hands 
and  seals,  stating  the  date  of  their  election  or  appoint- 
ment, the  name  of  the  society  or  congregation,  and  length 
of  time  for  which  they  were  elected  or  appointed,  which 
shall  be  verified  by  the  affidavit  of  one  of  the  persons 
making  the  same,  and  shall  be  filed  and  recorded  in  the 
office  of  the  recorder  of  deeds  of  the  District." 

This  certificate  does  not  state  the  date  of  the  election  or 
appointment  of  the  trustees.  It  does  not  state  the  length 
of  time  for  which  the  trustees  were  elected  or  appointed, 
and  it  is  not  verified  by  affidavit,  but  is  simply  acknowl- 
edged before  a  notary  public.  It  does  state  the  name  of 
the  society.  So  that  it  only  complies  with  one  out  of 
four  requisites  prescribed  by  the  law,  to  make  it  a  complete 
and  valid  certificate  of  incorporation. 

The  answer  made  to  this  by  the  plaintiff  is  two-fold. 
First,  it  is  claimed  that  the  making  and  filing  of  this  cer- 
tificate of  incorporation  is  not  by  the  law  made  a  condition 
precedent  to  the  incorporation,  but  that  the  provisions  of 
the  statute  in  that  regard  are  purely  directory. 

In  looking  at  the  law,  we  find  that  it  contains  pro- 
visions in  reference  to  different  classes  of  incorporations. 
For  instance,  boards  of  trade  and  cemetery  companies  are 
not  required  to  file  any  certificate  at  all,  but  upon  the  mere 
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election  of  trustees  they  are  thereupon  made  bodies  corpor- 
ate. Trading  and  manufacturing  corporations,  on  the  other 
hand,  are  required  to  file  a  certificate ;  and  it  is  provided 
that  on  the  filing  and  recording  of  such  certificate,  they 
shall  become  a  body  corporate,  and  shall  have  such  and 
such  powers.  In  respect  to  religious  societies  it  is  provided 
that  they  may  purchase  or  receive  by  gift  a  quantity  of  land, 
may  assume  a  name,  and  may  elect  or  appoint  any  number 
of  trustees,  not  exceeding  ten,  who  shall  be  styled  trustees  of 
such  society  or  congregation.  Then  these  trustees  are 
directed  to  make  and  file  this  certificate,  stating  the  date 
of  their  election  or  appointment,  the  name  of  the  society 
or  congregation,  and  the  length  of  time  for  which  they 
were  elected  or  appointed.     After  these  directions,  it  is  said : 

"  Such  trustees  and  their  successors  shall  have  perpetual 
succession  and  existence,"  &c. 

But  it  is  not  said  that  upon  the  filing  of  the  certificate, 
the  trustees  shall  have  this  perpetual  succession,  &c.,  nor  is 
there  any  other  language  which  makes  this  a  duty  essen- 
tial to  the  incorporation  of  the  society.  That  is  one  answer. 
And  it  is  claimed,  therefore,  that  the  provisions  concerning 
the  election  or  appointment  of  trustees,  and  the  other  for- 
malities specified  in  section  535,  are  purely  directory  and 
not  prerequisite  to  the  grant  of  corporate  power. 

Another  answer  is,  that  even  if  the  filing  of  this  cer- 
tificate is  made  a  condition  of  the  corporate  existence  of  the 
society,  still  if  it  be  shown  that  a  colorable  organization  was 
effected,  and  it  is  further  shown  that  the  body  has  since  exer- 
cised and  used  corporate  privileges  and  powers,  that  this  is 
sufficient  to  make  out  a  corporation  de  facto  as  regards  third 
persons,  notwithstanding  a  failure  to  prove  a  compliance 
with  the  conditions  and  requirements  of  law,  although,  in 
a  proceeding  directly  by  the  Government,  it  would  not  be 
sufficient  to  establish  a  corporation  de  jure. 

Certain  acts  of  user  of  corporate  powers  were  referred  to. 
That  is  to  say,  certain  conveyances  were  offered  in  evidence 
made  to  or  from  the  Fifth  Baptist  Church  eo  nomine,  and 
this  was  supposed  to  establish  a  user  of  corporate  privileges. 
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There  is  a  manifest  difference  between  a  special  act  of 
incorporation  and  a  general  act  of  incorporation  such  as  we 
have  in  lorce  here.  If  a  special  law  incorporates  certain  in- 
dividuals by  name,  and  they  can  show  that  they  have  sub- 
sequently exercised  corporate  powers,  t.  e.,  acted  as  a  corpor- 
ation, the  authorities  have  held  that,  as  against  third  per- 
sons, that  is  a  sufficient  evidence  of  a  corporation  de/acto^ 
notwithstanding  a  failure  to  comply  with  some  of  the  con- 
ditions of  the  law.  It  would  not  be  sufficient  to  show  a 
charter  to  certain  persons  which  required  certain  acts  to  be 
performed  in  order  to  amount  to  an  organization  under  the 
charter,  without  going  further.  Nor  would  it  be  sufficient 
to  show  that  any  body  of  men  had  simply  called  themselves 
a  corporation  and  assumed  to  act  as  such,  without  showing 
a  charter. 

Where  there  is  a  general  incorporation  act,  it  would  be 
equally  insufficient  for  any  body  of  men  to  show  that  they 
had  simply  been  acting  as  a  corporation,  without  going  fur- 
ther and  showing  some  authority  to  do  so.  Nor  would  it  be 
sufficient  in  addition  to  that  to  show  or  to  offer  in  evidence, 
or  invite  attention  simply  to  the  fact  that  a  general  act 
of  incorporation  was  in  force  in  the  jurisdiction.  It  would 
be  necessary  further  to  show  that  that  general  act  of  incor- 
poration had  become  the  special  charter  of  these  individuals 
in  some  way  or  other  in  order  to  make  out  a  case  of  a  cor- 
poration de  /ado.  In  order  to  do  that,  it  is  necessary  to 
show  some  steps  taken  towards  an  organization  under  the 
general  incorporation  act.  Whether  a  mere  tentative  or 
colorable  organization,  supported  by  proof  of  user,  would  be 
sufficient,  has  been  discussed  here  with  considerable  ability 
and  show  of  authority,  and  it  is  a  question  upon  which 
there  may  be  a  difference  of  opinion. 

But  the  trouble  here  is  that,  apart  from  this  certified 
transcript  offered  in  evidence,  there  is  nothing  in  the  case, 
no  evidence  cdiundey  to  show  that  this  religious  body  ever 
elected  any  trustees  in  order  to  get  the  benefit  of  this  act, 
which  is  the  very  first  step  towards  a  corporate  organiza- 
tion, or  that  any  other  thing  was  done  towards  this  end. 
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The  controversy,  therefore,  is  reduced  to  this  question, 
whether  the  paper  offered  in  evidence  here  is,  in  itself, 
sufficient  proof  of  corporate  organization.  I  have  already 
stated  that  this  paper  is  not  the  paper  which  the  law  directs 
to  be  recorded.  It  complies  with  only  one  out  of  four  par- 
ticulars which  the  law  prescribes  for  such  a  paper. 

If  there  is  anything  well  settled,  it  is  that,  if  a  paper  be 
placed  on  record,  which  is  neither  directed  or  authorized 
to  be  recorded,  the  record  is  no  evidence  of  the  existence 
or  contents  of  such  original  paper,  and  still  less  of  any  facts 
set  forth,  recited  or  declared  in  such  paper.  This  certified 
copy  of  the  certificate  appearing  on  the  land  records  is, 
therefore,  no  evidence  that  there  ever  was  any  such  paper 
executed,  and  is  no  evidence  that  there  ever  was  an  election 
of  trustees  for  the  obtaining  of  the  benefits  of  the  acts  of 
Congress.  Consequently,  the  record  is  barren  of  any  evi- 
dence whatever  tending  to  show  the  incorporation  of  this 
religious  society  under  the  general  incorporation  act,  and 
the  counsel  below  was  right  in  asking  the  court  to  in- 
struct the  jury  to  find  a  verdict  for  the  defendant,  on  the 
ground  that  plaintiff  had  failed  to  prove  that  it  was  a  cor- 
poration, and  that  application  being  refused,  there  was  er- 
ror, and  therefore  a  new  trial  must  be  granted. 
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SODDMON  P,  GlDDINGS  VS,  JOBIAH  H.  SqUIER. 

Law.    No.  25.862. 

f  Decided  April  «,  1885. 

I  The  Chief  Justice  and  Justices  Wyub  and  Jambs  sitting* 

Where  property  has  been  attached  under  a  writ  of  attachment  regularly 
issued  on  the  ground  that  the  defendant  evades  the  service  of  ordinary 
process,  judgment  of  condemnation  should  be  rendered,  although  it  appear 
that  service  of  process  was  afterwards  obtained  on  tfxe  same  day,  unless  the 
d<)fendant  obtain  an  ord«r  quashing  the  writ,  or  supersede  it  with  surety  as 
provided  by  the  statute  (R.  S.  D.  C,  ?«782-786.) 

STATEMENT  OF  THE  CASE. 

This  was  a  suit  at  law  instituted  on  the  9th  of  June,  1"884, 
to  recover  $4,285. 

The  plaintiff  filed  his  declaration,  and  at  the  same  time 
affidavits  of  himself  and  a  witness  proving  the  debt,  and 
averring  "that  the  defendant  evades  the  service  of  ordinary 
process  by  concealing  himself,"  accompanying  the  declara- 
tion and  affidavit  was  the  usual  undertaking  to  make  good 
all  costs,  etc.,  whereupon  a  writ  of  attachment  was  issued, 
which  was  served  on  the  same  day.  Later,  on  the  same  day, 
the  summons  was  served  on  the  defendant  in  person. 

More  than  twenty  days  having  elapsed,  and  no  plea 
having  been  filed,  motion  was  made  for  judgment  of  con- 
demnation of  the  property  attached.  The  court  below  re- 
fused this  motion,  upon  the  ground  that  it  appeared  from 
the  marshal's  return  of  personal  service  of  process,  that, 
in  point  of  fact,  the  defendant  was  not  evading  the  service 
of  process,  but  directed  a  judgment  by  default  for  the  amount 
elaimed  in  the  declaration,  with  costs. 

The  plaintiff  appealed  from  so  much  of  the  judgment  as 
overruled  the  motion  for  a  judgment  of  condemnation. 

Fred.  W.  Jones,  for  plaintiff,  cited  Rev.  Stats.,  §§  782,  783, 
784,  785  and  786,  also  16th  rule  of  court. 

The  proceeding  being  in  rem  with  defendant  in  default, 
he  was  not  represented. 
7 
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Mr.  Chief  Justice  Carttbr  delivered  the  opinion  of  the 
court. 

I  have  to  express  the  opinion  of  the  court  in  the  case 
of  Giddings  against  Squier.  The  record  gets  forth  an  ap- 
plication to  the  clerk  for  an  attachment,  the  filing  of  a  bill 
of  particulars  amounting  to  |4,285,  an  affidavit  that  the 
defendant  evades  ordinary  process  by  concealing  himself, 
proof  of  the  indebtedness  and  how  it  arose,  by  the  testi- 
mony of  George  W.  Stickney,  an  undertaking  by  the  at- 
taching creditor  as  provided  by  the  statute,  approved  by 
the  clerk,  and  the  marshal's  return  of  the  writ  of  attach- 
ment as  follows: 

"I,  Clayton  McMichael,  U.  8.  Marshal  for  the  District  of 
Columbia,  do  hereby  certify  that  I  have  this  9th  day  of 
June,  A.  D.  1884,  attached  all  the  defendant's  right,  title, 
interest  and  estate  in  and  to  the  following  described  prop- 
erty in  the  city  of  Washington,  to  wit:  In  square  199,  lot 
A,  north  part,  beginning  at  N.  W.  corner;  south,  98  ft.  1 
in.;  east,  29  ft.;  north,  7  ft.  7  in.;  west,  2  ft.;  north,  90  ft. 
6  in.;  west  along  K  street,  27  ft.,  together  with  improve- 
ments thereon. 

"  Clayton  McM^chael, 

"  U.  S.  Marshal." 

Personal  service  was  also  had. 

"Served  copies  of  the  declaration,  notice  to  plead,  afii- 
davit,  and  this  summons  on  the  defendant  the  9th  day  of 
June,  1884. 

"Clayton  McMichael, 

''Marshal/' 

July  14,  plaintiff  moved  for  a  judgment  of  condemnation 
of  the  property  attached  by  the  marshal,  which  was  over- 
ruled and  judgment  by  default  given  for  the  amount  claimed 
in  the  declaration.  An  appeal  was  taken  from  the  judg- 
ment overruling  the  motion  for  condemnation. 

The  record  in  this  case  exhibits  a  proceeding  in  attach- 
ment accurately  conforming  to  the  requisites  of  the  law.     A 
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tnotion  for  condemnation  of  the  property  under  the  attach- 
ment was  made  and  denied,  and  a  judgment  rendered  in 
personam  against  the  defendant,  and  the  case  stands  there. 
There  was  no  motion  to  quash  the  attachment.  There  was 
no  substitution  of  security  to  relieve  the  property  and  stand 
in  its  stead,  nor  was  there  any  other  interference  of  any 
sort  by  the  defendant.  So  that  the  case  raises  simply  the 
question  whether  a  judgment  of  condemnation  of  property, 
where  personal  service  may  have  afterwards  been  made, 
can  be  rendered. 

The  old  idea  of  this  process  was  evidently  predominant 
with  the  court  below.  Then,  attachment  was  merely  a 
process  for  the  purpose  of  securing  the  presence  of  the  de- 
fendant, and,  upon  his  appearance,  it  was  discharged,  and 
the  matter  was  resolved  into  a  proceeding  in  peraonam. 

There  was  another  view,  perhaps,  taken  of  it  which  is 
suggested  by  a  possible  circumstance,  and  that  is,  that 
there  is  an  incongruity  in  service  of  process  upon  a  debtor's 
property  by  attachment  for  the  reason  that  he  cannot  be  found 
and  is  evading  process,  and  on  the  same  day  obtaining  a 
personal  service  upon  him.  There  is  an  apparent  incompati- 
bility in  that  state  of  facts ;  and  if  one  hour  did  not  follow 
another,  if  noon  did  not  follow  the  morning,  and  night 
the  noon,  and  if  the  man  could  not  be  found  between  ex- 
tremes in  a  service  of  an  attachment  transpiring  in  the  early 
part  of  the  day  and  personal  service  in  the  after  part  of 
the  day,  it  would  be  irreconcilable.  But  such  a  thing  is  quite 
possible,  and,  more  than  that,  it  frequently  occurs.  It  very 
often  happens  that  the  man  who  cannot  be  found  just  be- 
fore the  service  of  an  attachment  is  very  oppressive  in  his 
presence  just  afterwards. 

But  what  does  the  statute  mean?  It  is  to  be  found 
embodied  in  sections  782  to  786  of  the  Revised  Statutes  of 
the  District.  After  providing  the  terms  under  which  the 
attachment  may  issue,  it  says : 

"Sec.  783.  "If  the  defendant,  his  agent  or  attorney,  shall 
file  an  affidavit  traversing  the  plaintiffs  affidavit  (that  is  the 
preliminary  affidavit)  the  court  shall  determine  whether  the 
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facte  set  forth  in  plaintiflF's  affidavit  are  true,  and  whether 
there  were  just  ground  for  issuing  the  writ  of  attachment ; 
and  if  the  facts  do  not  sustain  the  affidavit,  the  court  shall 
quash  the  writ  of  attachment  or  garnishment,  and  this  is- 
sue may  he  tried  hy  a  judge  at  chambers  on  three  days' 
notice." 

If  the  attachment  is  quashed  this  is  the  end  of  the  pro- 
ceeding. But  there  was  no  motion  to  quash  in  this  case. 
There  was  no  controversy  about  the  facts.  The  proof  was, 
that  the  defendant  was  evading  process,  and  there  was  no 
proof  to  the  contrary. 

The  statute  continues : 

"Sec.  784:  The  thing  attached  shall  not  be  discharged 
from  the  custody  of  the  officer  seizing  it  untirthe  defendant 
shall  deliver,  either  to  the  officer  or  to  the  clerk,  to  be  filed 
in  the  t^use,  his  undertaking  with  sufficient  surety  to 
satisfy  and  pay  the  final  judgment  of  the  court  against 
him." 

No  surety  was  given,  none  tendered,  and  here  is  the 
mandate  of  the  statute  directing  the  court  that  they  shall 
not  discharge  the  property  without  it.  The  writ  is  good, 
the  proceeding  is  regular  and  according  to  law.  What 
is  next  to  be  done  under  these  circumstances  ? 

The  next  section — sec.  785 — provides  : 

"If  the  defendant  fail  to  execute  such  undertaking,  the 
court  may  sell  the  thing  attached;  whenever  it  is  satis- 
fied that  it  is  in  the  interest  of  the  parties,  it  should  be  sold 
before  final  judgment." 

So  that  if  the  attachment  is  not  quashed,  if  no  substitu- 
tional surety  is  given,  the  court  is  to  sell  it  in  the  inter- 
ests of  the  parties. 

The  court  below  refused  to  enter  a  judgment  of  con- 
demnation of  the  property,  although  there  was  no  motion 
made  to  quash  the  attachment  or  to  supersede  it  with 
surety.  The  condemnation  was  probably  refused  under  the 
presumption  that  the  defendant  was  served  with  personal 
process  before  the  service  of  the  attachment.  But  that  is 
not  a  presumption  to  be  entertained  at  all ;  it  is  a  matter 
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of  proof,  or  would  have  been  on  a  motion  to  quash  the  at- 
tachment. 

We  think  that  the  property  was  subject  to  condemnation, 
and  that  the  court  ought  to  have  entered  such  a  judgment 
and  have  directed  a  sale  of  the  property  in  the  interests  of 
the  parties. 

Judgment  will  be  entered  condemning  the  property 
and  awarding  execution. 


Samuel  Strokq  v.  The  District  of  Colubibia. 

Law.    Nob.  14,706  and  14,786. 

f  Decided  April  27,  1885. 

I  The  Chief  Justice  and  Justices  Wtlie  and  Jambs  sitting. 

1.  Where  a  cause  is  referred  to  referees  by  stipulation  of  counsel,  the  pro- 
Tisions  of  the  stipulation,  in  regard  to  objections  which  may  be  taken  by 
the  parties  to  the  award,  will  control  the  court  in  examining  the  award. 

2.  Where  by  such  a  stipulation  it  was  provided  that  either  party  shall  have 
thirty  days  after  notice  of  the  filing  of  the  award,  within  which  to  file 
*'  motions  as  respects  findings  of  fact,  or  rulings  upon  questions  of  Uw,  or 
upon  the  admission  or  rejection  of  testimony  as  might  have  been  made 
if  the  case  had  been  tried  by  a  jury  and  a  verdict  rendered  "  :  It  was 
hdd  that  this  language  included  all  of  the  necessary  or  appropriate 
methods  of  reaching  such  errors  of  law,  and  therefore  the  method  adopted 
by  filing  exceptions  to  the  award  was  appropriate  and  sufficient  if  filed 
within  the  thirty  days. 

The  Case  is  stated  in  the  opinion. 

B.  P.  Butler,  W.  A.  C!ook  and  Frank  T.  Browning  for 
plain  ti£ 

A.  Q^  Biddle  and  Francis  Miller  for  defendant. 
Mr.  Justice  Jambs  delivered  the  opinion  of  the  court. 

The  case  of  Samuel  Strong  against  the  District  of  Col- 
nmhia  is  before  us  on  a  motion  to  strike  out  certain  excep- 
tions to  an  award. 
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An  action  at  law  was  brought  by  Strong  against  the  Dis* 
trict  of  Columbia  on  certain  contracts  between  them.  By 
an  order  of  the  court,  made  with  the  consent  of  the  parties, 
the  case  was  referred  to  three  gentlemen,  Messrs.  William 
Penn.  Clarke,  Halbert  E.  Paine  and  Edward  Clark,  to  ex* 
amine  the  facts,  report  thereon  and  make  an  award.  This 
was  done  upon  a  stipulation  signed  by  the  counsel  for  the 
parties  respectively.  The  stipulation  was  in  the  following 
words : 

"It  is  this  twenty-fourth  day  of  May,  1883,  hereby  stipu- 
lated and  agreed,  by  and  between  counsel  for  the  respective 
parties  hereto,  with  the  consent  of  the  plaintiff  and  the  de- 
fendant, that  the  above  entitled  causes  shall  be  referred  to 
William  Penn.  Clarke,  Halbert  E.  Paine  and  Edward  Clark, 
who  shall  take  and  hear  the  testimony  of  the  respective 
parties  hereto  and  have  the  same  reduced  to  writing,  which 
shall,  together  with  all  their  rulings  upon  points  of  law  and 
the  admission  and  rejection  of  evidence,  be  made  of  their 
findings — of  law  and  of  fact  to  be  stated  separately — and, 
upon  the  hearing  of  all  the  evidence,  they  shall  render  an 
award,  which  shall  be  filed  in  the  Supreme  Court  of  the 
District  or  the  clerk's  oflBce  thereof,  with  notice  to  both 
parties  or  their  attorneys,  and  it  shall  have  the  same  effect 
as  a  verdict  of  a  jury;  and  the  said  award,  together  with 
the  evidence  and  the  rulings  of  the  said  William  Penn. 
Clarke,  Halbert  E.  Paine  and  Edward  Clark,  on  questions 
of  law  and  on  the  admission  or  rejection  of  testimony,  shall 
be  made  a  part  of  the  record  in  these  causes. 

"The  said  award,  after  it  is  rendered,  shall  be  subject  to 
such  motions  as  respects  matters  of  fact  by  either  party  as 
might  be  made  if  the  causes  were  tried  by  a  jury  and  a  ver- 
dict rendered  thereby,  and  also  to  be  set  aside  by  the  Cir- 
cuit Court  of  the  District  of  Columbia  for  any  erroj  of  law 
which  may  arise  in  said  cases,  and  be  passed  upon  by  said 
William  Penn.  Clarke,  Halbert  E.  Paine  and  Edward  Clark, 
with  the  right  of  appeal  to  either  party  to  the  court  in  Gen- 
eral Term  and  to  the  Supreme  Court  of  the  United  States ; 
and,  upon  final  hearing  and  determination  of  the  award  in 
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the  circuit  court  of  said  District,  a  judgment  shall  be  en- 
tered thereon  which  shall  have  the  same  effect  as  if  the 
cases  had  been  regularly  tried  by  a  jury  and  a  verdict  ren- 
dered. 

"The  party  in  whose  favor  the  award  shall  be  made,  or 
the  attorney  of  such  party,  shall  give  to  the  adverse  party, 
or  its  attorney,  thirty  days  notice  of  the  filing  of  the  award, 
during  which  time  either  party  may  file  any  motions  as  re- 
spects findings  of  fact,  or  rulings  upon  questions  of  law  or 
upon  the  admission  or  rejection  of  testimony,  made  by  said 
William  Penn.  Clarke,  Halbert  E.  Paine  and  Edward  Clark, 
as  might  have  been  made  if  the  cases  had  been  tried  by  a 
jury  and  a  verdict  rendered  as  hereinbefore  provided. 

"And  the  said  William  Penn.  Clarke,  Halbert  E.  Paine 
and  Edward  Clark,  in  their  findings,  shall  state  the  amount 
legally  due  to  or  by  the  plaintiff  under  each  of  the  several 
contracts  sued  on,  and  the  extra  work  thereunder  or  for  over- 
payment thereon,  if  any,  and  shall  make  a  final  award  of 
the  amount  due  upon  them  all,  either  to  the  plaintiff  or 
defendant  And  it  is  further  hereby  stipulated  and  agreed 
by  and  between  the  counsel  for  the  respective  parties  hereto, 
by  and  with  the  consent  of  the  plaintiff  and  defendant,  that 
the  testimony  heretofore  taken  in  the  above  entitled  causes 
before  special  auditor  Eugene  Carusi,  esq. — " 

That  part  is  immaterial,  however,  to  what  we  have  here 
to  dispose  of. 

It  was  insisted,  on  the  part  both  of  the  plaintiff  and  of 
the  defendant,  that  the  questions  at  issue  upon  these  mo- 
tions were  governed  entirely  by  the  stipulation,  and  that 
the  parties  must  be  held  to  that.  We  therefore  examined 
with  the  more  care  the  terms  of  this  stipulation.  It  pro- 
vides first  how  the  referees  are  to  proceed ;  next,  the  effect 
of  their  action,  and  thirdly,  how  that  action  may  be  attacked. 
As  to  their  mode  of  proceeding  it  provides  that  they  shall 
take  the  testimony  in  writing  and  make  that  a  part  of  the 
record,  so  that  the  court  shall  know  the  basis  upon  which 
the  findings  of  fact  and  of  law  rested.  Also  that  they  shall 
exhibit  to  the  court,  in  the  record  which  is  to  be  returned^ 


56  Strong  v.  The  District. 

their  decisions  in  admitting  and  rejecting  evidence,  and 
that  they  shall  make  their  findings  of  fact  from  step  to  step 
and  their  findings  of  law  distinctive.  Then  they  shall  make 
a  finding,  or  it  may  be  called  an  award,  upon  each  contract. 
They  are  to  ascertain  and  find  the  amount  due  to  the  plain- 
ti£f  upon  each  one,  and  then,  putting  all  these  amounts  to* 
gether,  make  a  final  award  of  the  whole  sum  due. 

Then  it  is  provided  that  this  award  shall  be  subject  to 
motions  as  respects  matters  of  fact  in  the  same  manner  that 
a  verdict  is  subject  and  upon  the  same  grounds.  And  sec-* 
ondly,  that  the  award  shall  be  subject  to  be  set  aside  by 
the  circuit  court  for  any  error  of  law  which  may  arise  and 
be  passed  upon  by  these  referees. 

The  time  during  which  motions  shall  be  made  was  lim- 
ited to  thirty  days  from  the  notice  given  by  the  successful 
party  to  the  other  party  of  the  award.  It  appears  that  quite 
within  that  period  the  defendant  filed  numerous  exceptions. 
The  first  point  made  on  the  part  of  the  plaintiff,  therefore, 
was  that  there  was  no  authority  in  this  stipulation  to  file 
exceptions,  and  that  is  the  first  point  we  shall  consider. 

It  is  provided  not  only  that  the  award  shall  be  subject  to 
such  motions  as  respects  matters  of  fact  by  either  party  as 
if  the  cases  were  tried  before  a  jury  and  a  verdict  rendered, 
but  also  that  it  shall  be  subject  to  be  set  aside  for  errors  ot 
law.  That  includes  all  of  the  necessary  or  appropriate 
methods  of  reaching  these  errors  of  law.  It  is  contemplated 
by  this  stipulation,  when  we  come  to  apply  its  operation, 
that  the  attack  upon  errors  of  law  may  be  by  exception ;  be- 
cause that  is  one  of  the  appropriate  methods  of  reaching  an 
error  at  law.  This  stipulation,  therefore,  by  implication, 
fairly  provides  for  objections  to  errors  of  law  in  the  form  of 
exceptions  or  in  any  other  appropriate  form. 

It  was  said,  however,  that,  inasmuch  as  this  stipulation 
did  not  mention  specifically  the  filing  of  exceptions,  they 
must  be  filed,  if  at  all,  according  to  the  Maryland  act  which 
is  in  force  in  this  District  providing  for  the  reference  of 
causes  at  law  to  referees,  and  therefore  should  have  been 
filed  within  seven   days.     But  as  the  exceptions  may  be 
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made  the  appropriate  ground  for  motions  which  may  be 
filed,  it  follows  that  they  may  be  filed  at  any  time  within 
the  thirty  days  if  they  are  the  basis  of  the  motion.  These 
exceptions,  therefore,  if  allowed  to  be  filed  at  all,  were  filed 
quite  in  time  if  filed  within  the  thirty  days. 

It  w^  next  said  that  the  exceptions,  however,  did  not  con- 
stitute of  themselyes  motions,  and  that  no  motion  was  made 
upon  them  until  it  was  too  late. 

The  form  in  which  these  exceptions  were  presented  to  the 
court  is  shown  at  the  end  of  them  in  this  case.  After  set- 
ting forth  a  list  of  the  exceptions,  or,  as  we  would  call  them, 
objections  to  the  errors  of  law,  and  pointing  out  what  the 
errors  of  law  were,  the  paper  closes  in  these  words : 

"The  defendant,  for  reasons  set  out  in  the  above  excep- 
tions by  it  taken  to  the  findings  of  law  and  fact  by  said 
referees  and  to  their  award,  asks  the  court  to  set  aside  the 
same  and  declare  and  adjudge  the  same  as  void  and  of  no 
effect,  and  remand  the  case  for  further  proceedings." 

The  word  "motion"  is  not  there  employed,  but  we  do  not 
understand  that  this  right  of  moving  for  the  vacating  of  an 
award  or  the  setting  aside  of  it,  depends  upon  the  use  of 
phraseology.  This  prayer  or  request  or  whatever  it  is,  is  a 
motion,  in  our  opinion,  to  set  aside  that  award.  The  reasons 
for  it  have  been  recited.  The  point  here  is,  that  for  the 
reasons  hereinbefore  recited,  the  defendant  asks  the  court  to 
do  this.  That  is  just  as  good  as  if  he  had  used  the  words, 
"moves  the  court  to  set  aside,"  and  it  is  a  motion  just  as 
clearly  as  if  it  had  begun  with  that  statementj  "moves  the 
court  to  set  aside  the  award  for  the  reasons  hereinafter  re- 
cited." The  reasons  are  coupled  with  the  motion.  We 
must  hold  therefore  that  a  motion  in  contemplation  of  this 
stipulation  was  made  to  set  aside  this  award  on  the  grounds 
recited  in  these  exceptions,  and  that  they  were  within  the 
time. 

It  was  said,  however,  that  the  exceptions,  when  they  came 
to  be  inspected,  were  not  such  in  any  case  as  could  be  heard 
-when  a  case  had  been  referred  to  referees.  But  this  stipu- 
lation provides  for  the  entire  presentation  to  a  reviewing  tri- 
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bunal  of  the  facts  of  the  case  and  of  the  rulings  of  the 
referees  upon  the  facts;  their  rulings  in  admitting  or  re- 
jecting testimony  or  their  findings  of  law;  in  other  words, 
of  every  detail  in  the  steps  by  which  they  arrived  at  their 
conclusion.  It  provided  distinctly  for  objections  to  the 
finding  that  the  referees  made  in  their  character  of  jury, 
and  it  recognizes  the  fact  that  they  had  two  capacities ;  that 
they  were  to  find  the  facts  as  a  jury,  and  they  were  to  find 
the  law.  But  it  distinctly  indicated  that  neither  of  these 
should  be  absolutely  conclusive.  It  opened  their  conclu- 
sions as  to  fact  to  the  re-examination  of  the  court  to  the 
same  extent  that  a  verdict  of  a  jury  would  be  re-examined. 
It  opened  the  questions  of  law  without  any  limitation,  for 
there  could  be  none. 

This  stipulation  therefore  is  its  own  law,  and  provides 
distinctly  ibr  class  of  exceptions,  or  grounds  of  objection, 
mentioned  in  what  are  called  the  exceptions  here. 

The  result  is  that  we  must  overrule  the  motion  to  strike 
out  these  exceptions,  and  we  hold  that  the  motion  to  set 
aside  the  award  has  been  filed  in  time.  This  leads  us  to  a 
very  inconvenient  examination  of  facts,  and  one  which  we 
would  have  been  extremely  glad  to  have  been  saved,  but, 
with  our  opinion,  as  to  the  law  applicable  to  this  stipula- 
lation,  we  must  necessarily  face  that  labor. 
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Sarah  Morrow  vs,  Henry  D.  James  bt  al. 

Equity.    No.  7758, 

f  Decided  April  27,  1885. 

IThe  Chief  Justice  and  Justices  Wtub  and  Jambs  sitting. 

Where  the  constitution  of  a  building  association  required  the  stockholders 
to  pay  their  dues  upon  their  stock  at  regular  stated  meetings,  payments 
not  made  at  such  meetings  are  not  valid  payments  to  bind  the  association 
in  case  of  the  embezzlement  of  such  moneys  by  the  officer  so  receiving 
them. 

The  Case  is  stated  in  the  opinion. 
Wm.  Henry  Browne  for  plaintiflf. 
B.  K.  Elliot  for  defendant. 

Mr.  Justice  James  delivered  the  opinion  of  the  court 

In  the  case  of  Sarah  Morrow  against  Henry  D.  James  and 
others.  A  bill  was  filed  demanding  the  settlement  of  the 
account  of  a  building  association,  and  for  the  payment  to  the 
complainant  of  the  moneys  paid  in  by  her  with  interest  there- 
on at  the  rate  of  ten  per  cent.  She  sets  forth  the  description 
of  this  association,  naming  a  large  number  of  stockholders, 
states  the  fact  that,  under  one  of  the  articles  of  the  associa- 
tion, she  had  made  payments  of  more  than  a  dollar  a  month ; 
that  is  to  say,  payments  for  the  half  year  on  two  different 
occasions,  becoming  entitled  thereby,  under  article  6  of  th« 
association,  to  eight  per  cent,  on  those  payments.  She 
then  claims,  under  another  article,  the  right  of  withdrawal 
or  of  restitution  to  her  of  her  payments  with  ten  per  cent, 
per  annum  unless  it  shall  appear,  on  the  settlement  of  the 
accounts,  that  the  association  has  sustained  losses  and  has 
not  made  profits  with  the  result  of  cutting  down  the  amount 
to  which  she  would  be  entitled. 

The  case  was  here  before  on  the  bill  and  answer,  and  at 
that  time  we  rendered  a  decree  construing  the  meaning  of 
the  provisions  of  their  constitution  or  articles.  The  decree 
was  as  follows: 

^^This  case  coming  on  to  be  heard  on  appeal  from  the 
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decree  rendered  at  the  Special  Term,  &c.,  and  the  court  be- 
ing of  opinion  that  the  moneys  misappropriated  by  Seth  A. 
Terry,  the  secretary  of  the  defendant,  as  shown  in  the  pro- 
ceedings, being  the  moneys  paid  into  his  hands  by  the  in- 
dividual shareholders,  and  not  paid  by  him  into  the  treas- 
ury of  the  association,  was  not  a  loss  of  the  association 
within  the  meaning  of  the  constitution  and  by-laws  thereof." 

The  defence  set  up  in  the  answer  which  the  defendants 
have  attempted  to  support  by  proof,  was  that  a  large  amount 
of  money,  probably  $25,000,  had  been  lost  to  the  association 
by  embezzlement  committed  by  their  secretary.  '  It  was 
claimed  that  these  moneys  were  paid  into  the  treasury; 
that  the  secretary  was  authorized,  under  the  articles  of  as- 
sociation, to  receive  the  moneys  primarily  and  to  turn  them 
over  to  the  treasurer,  and  that,  when  they  reached  the  hands 
of  the  secretary,  they  were*,  therefore,  the  assets  of  the  asso- 
ciation and  were  in  the  treasury,  though  not  yet  in  the 
hands  of  the  treasurer. 

The  language  of  the  article  referred  to,  namely  section  6 
of  article  4,  is  that  ^Hhe  treasurer  shall  receive  all  moneys 
paid  into  this  association,  and  give  his  receipt  for  the  same 
to  the  secretary."  It  is  claimed  that  this  language  imports 
that,  inasmuch  as  the  treasurer  is  to  give  his  receipt  to 
the  secretary,  the  moneys  are  first  to  be  received  by  the* 
secretary  and  then  paid  over  to  the  treasurer.  If  they  are, 
by  virtue  of  the  constitution,  received  by  the  secretary  as  its 
receiving  officer,  they  are  already  assets  of  the  association, 
provided  they  are  received  according  to  the  constitution  in 
other  respects. 

We  are  of  opinion  that  moneys  were  projperly  paid  to  the 
secretary  as  the  receiving  officer  of  the  association,  pro- 
vided (it  must  be  added)  they  were  paid  according  to  the 
other  provisions  of  the  constitution.  The  provision  to  which 
I  refer  in  stating  that  proviso,  is  found  in  article  6,  and  is 
as  follows : 

''Each  stockholder  or  trustee  for  each  and  every  share  of 
stock  held  by  him  in  this  association,  shall  pay  into  the 
treasury  in  lawful  money  at  each  and  every  stated  meeting 
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of  this  association  on  the  second  Friday  of  each  month,  the 
sum  of  one  dollar,  until  his  share  of  the  series  of  stock 
on  which  such  monthly  payment  shall  be  made,  shall  reach 
a  value  of  $200,  when  he  shall  be  paid  $200  for  each  share 
of  the  particular  series  owned  by  him  so  maturing,  and  the 
stock  shall  thereupon  be  cancelled." 

After  we  had  made  that  decree,  by  another  clause  of 
which  we  sent  back  the  case  for  an  accounting  to  be  taken 
before  the  auditor  upon  testimony  to  be  taken  by  him,  the 
auditor  took  the  testimony  and  made  a  report  in  which  he 
held  that  certain  moneys  said  to  have  been  paid  to  the  sec- 
retary under  certain  peculiar  circumstances,  were  not  assets 
of  the  association.  The  case  comes  now  before  us  again 
upon  the  bill  and  answer  and  proofs. 

We  find  that  a  large  amount  of  money,  amounting 
probably  to  $25,000,  was  paid  to  the  secretary,  at  a  room 
ordinarily  occupied  by  the  association  at  its  monthly  meet- 
ings, but  not  at  a  meeting.  These  moneys  he  never  re- 
ported to  the  treasurer.  He  gave  his  receipts  according  to 
the  regular  form  used  when  he  received  moneys  at  the  meet- 
ings. That  form  was  approved  and  was  provided  by  the 
association  itself.  It  was  a  correct  form,  and  we  are  of 
opinion  that  the  moneys  should  be  first  paid  to  the  secre- 
tary and  that  he  should  first  receipt  for  them,  then  that  he 
should  turn  them  over  to  the  treasurer,  and  that  this  was  a 
proceeding  carefully  provided  for  by  the  article  which  I  have 
just  read.  The  object  of  the  arrangement  was  that  both  of 
these  officers,  the  secretary  and  the  treasurer,  should  be 
present  at  the  same  time  that  members  of  the  association 
surrounded*'  them  making  their  payments,  and  that  every- 
thing should  be  done  under  observation.  That  is  upon  the 
very  face  of  the  article,  which  says,  "each  stockholder  shall 
make  this  payment  into  the  treasury  at  each  and  every  stated 
meeting."  The  arrangement  furnished  complete  protection 
to  the  treasurer  in  keeping  his  accounts  and  so  as  to  limit 
his  responsibility,  and  to  the  parties  making  the  payments. 

These  payments  were  made  in  disregard  of  that  carefully 
devised  protection.     They  were  not  made  at  the  meetings 
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when  the  treasurer  and  the  stockholders  in  greater  or  less 
numbers  were  present,  but  the  parties  paying  the  money 
supposed  that  the  secretary  would  carry  out  the  arrange- 
ment afterwards  by  turning  the  moneys  over  to  the  treas- 
urer. To  my  mind  it  is  just  about  equivalent  to  a  payment 
made  to  a  receiving  teller  of  a  bank  at  his  house  trusting 
that  he  would  pay  the  money  into  the  bank. 

This  protection  furnished  to  the  stockholder  and  to  the 
Ijeasurer  was  neglected  by  the  parties  making  the  payments^ 
and  it  is  for  them  to  take  the  consequences.  We  are  of  opinion 
that  the  loss  sustained  by  the  appropriation  of  these  moneys 
by  this  secretary  was  not  therefore  a  loss  of  money  out  of 
the  treasury,  and  cannot  be  taken  into  account  in  settling 
the  affairs  of  the  association,  and  that  the  result  is  that  this 
complainant  is  entitled  to  the  full  amount,  as  the  account 
shows,  of  the  money  paid  by  her  with  ten  per  cent,  thereon. 
We  therefore  affirm  the  report. 

The  Chief  Justice  dissented. 
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Job  Barnard  vs.  Lipb  Insurance  Company. 

Kqihtt.     No.  8.032. 

r  Decided  May  11,  1885. 

1  The  Chief  Justics  apd  Justices  Jamks  aod  Merbigk  sitting. 

1.  A  party  in  making  an  assignment  has  a  right  to  prefer  creditors. 

2.  In  the  District  of  Colambia  stock  in  an  incorporated  company  cannot  be 
subjected  to  the  process  of  attachment  or  of  execution. 

The  Case  is  stated  in  the  opinion. 

H.  0.  Claughton  and  H.  E.  Davis  for  plaintiflf. 

Elliott  &  Robinson  for  defendant. 

Mr.  Justice  Merrick  delivered  the  opinion  of  the  court. 

This  is  a  cross-bill  filed  by  the  receiver  of  the  German 
American  National  Bank,  to  subject  certain  stock  which 
had  been  assigned  to  the  plaintiff  in  the  bill  below  to  the 
lien  of  his  judgment. 

The  plaintiff  below  was  assignee  of  certain  stock  in  the 
Life  Insurance  Company  of  the  State  of  Virginia  assigned 
to  him  for  the  purpose  of  compensating  a  lunatic  for  certain 
indebtment  to  him  by  the  assignor  who  was  his  committee, 
the  indebtment  having  been  incurred  many  years  ago  and 
the  assignor  being  at  the  time  of  the  assignment  unable  to 
pay  all  his  debts.  The  plaintiff,  in  the  cross-bill,  sought 
to  arrest  the  perfection  of  that  assignment  which  the  plain- 
tiff in  the  original  bill  was  seeking  to  obtain  through  the 
instrumentality  of  a  court  of  equity  upon  the  ground  that, 
as  receiver  of  the  German  American  National  Bank,  he  was 
entitled  to  a  lien  upon  the  fund,  which  lien,  as  he  supposed, 
had  been  wrought  out  by  the  levy  of  an  attachment  by  way 
of  execution  upon  his  judgment  prior  to  the  assignment 
made  to  the  plaintiff  in  the  original  bill. 

It  is  well  settled,  independent  of  the  provisions  of  the 
bankrupt  and  insolvent  laws  of  the  various  States,  and  of 
the  Federal  Government  when  it  had  a  bankrupt  law,  that 
a  party  has  a  right  at  common  law  and  in  common  honesty 
to  prefer  one  creditor  over  another.  In  this  particular  case 
there  was  every  moral  inducement  on  the  part  of  the  as- 
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sigDor  to  carry  out  in  the  acts  that  he  did  this  legitimate 
right  of  preference,  because  he  had  wasted  the  assets  of  an 
imbecile  which  had  been  placed  in  his  hands,  and  that  of 
necessity  therefore  was  one  of  the  most  sacred  debts  which 
could  rest  upon  him  morally  and  in  honor  too.  And  indeed, 
under  the  provisions  of  many  of  the  insolvent  and  bankrupt 
laws,  that  sort  of  debt  was  regarded  as  so  satcred  that  fidu- 
ciary obligations  were  exempted  from  the  operation  of  such 
laws. 

This  being  the  equity  of  the  case,  therefore  the  plaintiff 
in  the  cross-bill  could  have  nothing  to  rely  upon  unless  it 
were  the  obtension  of  a  legal  lien  through  the  levy  of  his 
attachment  by  way  of  execution.  But  here  again  the  laws 
of  the  District  of  Columbia  come  short  of  the  provisions 
which  obtain  now  in  nearly  almost  all  the  States  of  the 
Union  in  not  making  any  provision  by  means  of  which 
stock,  in  an  incorporated  company,  can  be  subjected  to  the 
process  of  attachment  or  the  process  of  execution.  It  is  well 
settled  at  common  law  that  that  sort  of  property  is  of  such 
H  shadowy  nature  that  the  hand  of  the  law  cannot  grasp  it 
so  as  to  give  to  any  creditor  any  right  against  it  which  can 
be  enforced  through  any  judicial  process. 

The  lien  therefore,  under  these  circumstances,  having 
failed  altogether,  the  plaintiff  in  the  cross-bill  having  no 
equity  paramount,  but,  on  the  contrary,  an  equity  subordi- 
nate to  the  equity  of  the  plaintiff  in  the  original  bill,  must 
fail  in  his  application  in  the  cross-bill,  and  it  will  be  di&- 
missed  with  costs. 
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Jeremuh  Costbllo  v8.  Charlrs  Knight. 

liAW.    No.  23»a55. 

/Decided  May  11,  1885. 

&  The  Chief  Justice  and  Justices  Wtlib  and  James  sitting. 

1.  A  preliminary  examination  and  discharge  of  the  assnred  by  an  examining 
magistrate  is  sach  an  ending  of  the  proceedings  as  will  support  an  action 
for  malicious  prosecution,  although  the  accused  was  afterward  indicted  by 
the  grand  jury  for  the  same  alleged  offence  after  the  bringing  of  the  civil* 
action. 

2.  After  his  examination  and  discharge  by  the  Police  Court  the  accused 
brought  a  civil  action  against  the  prosecutor  to  recover  damages  for  mali- 
cious prosecution.  Pending  that  action  the  grand  jury  indicted  the  ac- 
cused for  the  same  alleged  offence,  and  on  trial  he  was  acquitted.  The 
civil  action  then  coming  on  for  trial,  the  plaintiff,  against  the  objection  of 
the  defendant,  offered  in  evidence  the  record  of  the  indictment  and  acquittal 
which  was  admitted  by  the  court.  Held,  Error,  because  there  was  no 
evidence  that  the  defendant  had  promoted  or  originated  the  proceeding 
by  indictment.  Had  that  been  shown  it  would  have  been  admissible  for 
the  purpose  of  proving  malice.  The  fact  that  his  name  was  on  the  back 
of  the  indictment  was  not  of  itself  any  proof  of  malice. 

3.  On  a  trial  for  malicious  prosecution  the  indictment  is  ren  inter  alios  so  far 
as  concerns  the  matter  of  fact  which  it  goes  to  establish.  It  is  evidence 
of  the  fact  of  a  prosecution  and  of  the  fact  of  an  acquittal,  but  as  between 
the  plaintiff  and  defendant  it  does  not  determine  the  guilt  or  innocence  of 
the  accused. 

4.  It  is  for  the  jury  to  determine  the  facts,  but  it  is  for  the  court  to  say 
whether  those  facts  constitute  want  of  probable  cause. 

5.  It  seems,  per  James,  J.,  that  the  discharge  by  the  examining  magistrate 
is  prima  facie  evidence  of  want  of  probable  cause. 

The  Case  is  stated  in  the  opinion. 

F&ANKUN  H.  Macket  for  plaintiff. 

T.  A.  Lambert  for  defendant. 

Mr.  Justice  James  delivered  the  opinion  of  the  court. 

This  was  a  suit  for  malicious  prosecution.  We  gather 
from  the  bill  of  exceptions  on  the  record  brought  up,  with- 
out any  testimony,  that  the  defendant,  Knight,  made  com- 
plaint before  the  Police  Court,  charging  the  plaintiff,  Cos- 
tello,  with  the  forgery  of  a  certain  instrument.  On  the 
hearing  of  that  complaint,  Costello  was  discharged  and  re- 
leased  from  custody.  Thereupon  he  brought  an  action 
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against  Knight  for  malicious  prosecution.  Afterwards  an 
indictment  was  found  against  Costello,  which  indictment 
it  was  admitted,  was  for  the  same  alleged  o£fence.  On 
the  trial  of  that  indictment  Costello  was  acquitted.  A 
few  days  after  that  acquittal  the  civil  action  for  ma- 
licious prosecution  came  on  for  trial,  and,  in  the  course 
of  the  trial,  the  record  of  the  indictment,  of  a  proceed- 
ing which  had  been  commenced  and  ended  between  the 
bringing  of  the  civil  action  and  its  trial,  was  offered  in 
evidence,  objected  to  and  admitted.  In  reference  to  the  ef- 
fect of  that  indictment  the  court  charged  the  jury,  or  I  should 
say  instructed  them  upon  the  effect,  in  these  words: 

"The  jury  are  bound  by  law  to  hold  that  the  plaintiff  is 
not  guilty  of  the  forgery  with  which  he  was  charged,  if  he 
was  acquitted  by  the  verdict  of  a  jury." 

A  verdict  and  a  judgment  for  five  hundred  dollars  dam- 
ages was  recovered  against  Knight  in  this  civil  action,  and 
he  has  taken  his  appeal  here  upon  six  bills  of  exceptions. 

Changing  the  order  of  the  propositions  as  presented  in 
the  bills  of  exceptions,  we  will  notice  the  prayers  of  the 
defendant  first.  Substantially  he  asks  the  court  to  instruct 
the  jury  that  this  complaint  on  the  preliminary  examina- 
tion, although  it  ended  in  the  discharge  of  the  prisoner, 
was  not  the  ending  of  a  proceeding  in  such  a  sense  as  to 
entitle  the  defendant  in  that  prosecution  to  bring  his  action 
for  malicious  prosecution  on  the  general  principle  that  the 
prosecution  must  have  ended  before  the  action  for  damages 
arising  from  it  can  be  maintained. 

It  was  very  strenuously  urged  that  a  prosecution  before 
an  examining  magistrate  contemplates  in  law  that  there 
may  be  a  further  proceeding,  and  in  legal  contemplation  it 
should  not  be  regarded  as  having  come  to  an  end  with  a 
discharge  on  the  preliminary  examination,  because  it  is  al- 
ways competent  to  lay  the  case  before  the  grand  jury  and 
to  have  an  indictment,  the  importance  of  which  was  illus- 
trated, as  the  defendant  insisted,  by  the  fact  that  an  in- 
dictment was  found. 

There  is  abundant  authority,  however,  to  support  the 
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right  to  bring  an  action  for  malicious  prosecution  where 
the  case  was  one  of  prosecution  by  complaint  before  an  ex- 
amining magistrate  which  ended  in  the  discharge  of  the 
prisoner.  The  reasons  for  that  are  apparent  on  principle. 
This  action  for  malicious  prosecution  is  brought  upon  the 
theory  that  there  has  been  an  abuse  of  the  processes  of  the 
law.  That  is  a  process  of  the  law  which  can  be  abused 
just  as  well  as  an  indictment  can.  And,  therefore,  a  pre- 
liminary examination  and  discharge  constitutes  on  principle 
a  BuflScient  cause  for  the  action.  We  need  refer  only  to  one 
case,  that  of  Secor  vs.  Babcock,  2  John.,  204,  where  a 
party  was  arrested  and  brought  before  a  magistrate  on  a 
charge  made  by  the  defendant  in  an  action  for  malicious  prose- 
cution, and  he  was  discharged,  the  action  was  maintained. 

As  to  the  assumption  that  it  was  only  a  part  of  a  process 
that  might  go  on,  we  have  only  to  say  that  there  is  no  con- 
nection between  the  two  proceedings.  If  he  had  been  held 
to  answer  before  a  grand  jury  the  proceeding  would  have 
been  one  connected  one,  and  it  would  not  have  been  at  an 
end.  But  here  he  was  discharged  and  the  proceedings  be- 
fore the  grand  jury  were  necessarily,  in  legal  effect,  en- 
tirely independent.  There  was  good  ground,  therefore,  to 
bring  this  action  so  far  as  the  conclusion  of  the  proceedings 
is  concerned  on  which  the  action  is  brought. 

The  court,  however,  against  the  objection  and  exception  of 
the  defendant,  admitted  the  record  of  the  indictment  found 
after  this  civil  action  had  been  brought.  All  that  is  shown 
is  that  an  indictment,  on  the  back  of  which  the  defendant 
Enight  appears  as  one  of  seven  witnesses,  has  been  found 
against  this  same  party  for  this  same  offense. 

It  must  be  shown  that  this  defendant  had  some  connec- 
tion with  that  indictment,  or  it  is  wholly  irrelevant,  and 
that  should  appear  in  the  bill  of  exceptions.  It  does  not 
appear  by  his  name  being  simply  on  the  back  of  the  indict- 
ment. He  may  have  been  summoned  there  in  invitwm  and 
as  one  of  seven  witnesses,  and  we  are  not  to  assume  that  he 
was  the  prosecutor ;  he  must  be  connected  with  this  prose- 
tution  as  the  prosecutor,  . 

In  the  English  cases  that  fact  would  be  known  perfectly 
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well,  because  they  have  a  prosecuting  witness.  We  have 
none;  nobody  is  the  prosecuting  witness  here;  he  is  simply 
a  witness.  His  proceedings  could  be  shown  aliunde]  they 
could  be  shown,  it  appears  from  the  authorities,  even  by  the 
testimony  of  a  grand  juror  to  show  what  he  did.  But  it 
does  not  appear  by  the  simple  introduction  of  this  record 
that  this  man,  as  one  of  the  witnesses,  presumably  brought 
there  at  the  instance  of  the  Government,  had  anything  to 
do  with  promoting  this  prosecution.  It  is  not  proper  that 
it  should  be  introduced  against  him  for  the  purpose  of 
proving  malice,  unless  he  appears  to  have  been  the 
originator  of  the  proceeding  itself.  In  the  argument  it 
was  frankly  admitted  that  the  only  evidence  was  the  record 
with  this  indorsement  on  the  back  of  it.  If  he  was  shown 
to  be  the  promoter  or  originator  it  might  be  evidence  of 
malice  in  bringing  a  groundless  action,  because  both  ele- 
ments must  appear,  that  there  is  a  want  of  probable  cause 
and  that,  as  a  matter  of  fact,  it  was  a  malicious  proceed- 
ing. 

In  dealing  with  this  evidence,  consisting  of  the  indictment, 
th©  court  instructed  the  jury  that  they  were  bound  by  law 
to  hold  that  the  plaintiff  was  not  guilty  of  the  forgery. 
This  indictment  is  res  inter  alios  so  far  as  concerns  the  mat- 
ters of  fact  which  it  goes  to  establish.  It  is  evidence  of 
the  fact  of  a  prosecution  and  of  the  fact  of  an  acquittal. 
But  whether  the  party  ought  to  have  been  acquitted,  whether 
he  was  guilty  or  innocent,  it  does  not  determine  as  between 
these  two  parties ;  and  even  if  it  were  prima  facie  evidence, 
this  defendant  had  clearly  a  right  to  contest  that  fact.  But 
the  court  cut  him  off  from  it,  and  held  that  they  were 
bound  to  hold  that  he  was  absolutely  innocent,  not  of  the 
crimes  charged  against  him  in  the  indictment,  but  on  the 
preliminary  examination.  It  might  be  said  it  would  have 
no  particular  effect.  Clearly  it  was  an  error,  and  its 
tendency  was,  in  our  opinion,  to  aggravate  the  damages. 
The  jury  could  make  no  other  use  of  it  than  to  hold  that  a 
man  absolutely  innocent  had  been  causelessly  prosecuted, 
and  therefore  to  award  higher  damages. 
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There  is  one  other  ruling  which  we  think  was  erroneous. 
The  court  instructed  the  jury  that  "the  length  of  time  that 
elapsed  between  the  alleged  discovery  of  the  forgery  by  the 
defendant  and  the  date  of  the  arrest,  may  be  considered  by 
the  jury  in  determining  the  question  of  malice  and  the  want 
of  probable  cause." 

The  jury  is  authorized  to  determine  what  the  facts  are, 
but  the  court  should  determine  what  is  probable  cause,  and 
this  instruction  submitted  that  question  to  the  jury  er- 
roneously as  we  think.  This  court  has  so  held  on  this  very 
question  in  the  case  of  Coleman  vs,  Heurich,  2d  Mackey, 
189. 

I  might  add  a  single  remark  in  regard  to  a  matter  that 
was  outside  of  the  record  but  was  discussed.  It  was  claimed 
that  the  discharge  ordered  by  the  police  judge  was  not 
prima  fade  evidence  of  want  of  probable  cause.  There  has 
been  some  conflict  of  authority  on  that  point,  but  there  is 
very  good  authority  for  saying  that  it  is  prima  facie  evi- 
dence, the  principle  being  very  well  laid  down  by  Hall,  J., 
in  the  case  of  Bostick  vs.  Rutherford,  4  Hawkes  (N.  C.) 
Reports,  p.  83 : 

"In  the  incipient  stage  of  a  prosecution  before  an  ex- 
amining magistrate  much  less  grounds  of  suspicion  will  in- 
duce him  to  bind  over  the  accused  for  further  liearing  than 
will  warrant  either  the  grand  jury  to  find  a  true  bill  or  the 
petit  jury  to  convict,  and  when  the  accused  is  discharged 
because  a  sufficient  ground  of  suspicion  has  not  been  estab- 
lished against  him,  I  can  see  no  reason  why  such  discharge 
should  not  furnish  prima  fade  ground  for  an  action  against 
the  prosecutor." 

I  ought  to  remark  here,  however,  that  I  do  not  commit 
the  court  to  any  decision  on  that  subject;  I  speak  only  for 
myself.  In  a  Massachusetts  case  there  was  another  ques- 
tion raised  about  it,  but  I  found  it  chiefly  related  to  the 
eflFect  of  a  conviction.  The  North  Carolina  doctrine  related 
to  the  peculiar  effect  of  the  committing  magistrate  having 
found  that  there  was  not  even  ground  to  subject  the  party 
to  an  inquiry,  and  I  am  not  sure  that  it  is  not  fair  ground 
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for  saying,  as  between  the  parties,  that  it  is  evidence,  not 
conclusive  at  all,  but  evidence  that  there  was  no  ground  to 
bring  an  action.     That  however  is  my  own  personal^ view. 
The  case  is  remanded  for  a  new  trial. 


William  McGill  vs.  The  District  of  Columbia. 

Law.     No.  22,891. 

r  Decided  May  25,  1885. 

\  Justicea  Cox,  James  and  Merrick  sitting. 

1.  Since  the  decision  of  the  Supreme  Court  of  the  United  States  in  Barnes 
ra.  The  District,  91  U.  S.,  540,  the  liability  of  the  District  for  an  accident, 
happening  by  reason  of  any  neglect  of  duty  in  the  control,  management, 
custody  and  care  of  the  streets,  is  no  longer  an  open  question  in  this 
court.  Nor  have  the  modifications  which  have  been  made  m  respect  of 
the  administration  of  the  oity,  and  of  the  mode  of  collecting  taxes,  at  all 
changed  the  principles  of  liability  establi^ed  by  that  case. 

2.  Counsel  for  defendant,  in  his  address  to  the  jury,  admitted  that,  under 
the  instructions  of  the  court  previously  granted,  the  only  question  for  the 
jury  to  consider  was  that  of  damages.  He  afterwards  excepted  to  the 
charge  of  the  court  on  the  ground  that  it  confined  the  jury  to  that  ques" 
tion.  HeMf  That  it  was  not  competent  for  him,  in  the  face  of  his  formal 
admission  for  the  purposes  of  the  cause,  to  take  exception  to  the  charge  of 
the  court  for  thus  limiting  the  mind  of  the  jury  to  that  which  he  himself, 
as  the  representative  of  the  defendant,  admitted  was  the  only  subject  mat* 
ter  for  their  consideration. 

8.  The  law  requires  all  areas  in  the  city  of  "Washington  to  be  protected  by 
iron  or  stone  railing,  with  an  allowance  of  four  feet  for  an  opening  or  en- 
trance. The  property  in  question  had  an  area  along  its  entire  front,  but 
it  was  protected  by  no  railing  of  any  sort.  The  plaintiff  slipped  and  fell 
into  the  area,  injuring  himself  seriously.  On  an  action  for  damages  it  wa9 
held^  no  defence  that  the  plaintiff  feU  into  the  area  at  a  point  where  the 
opening  or  entrance  would  have  been  had  a  railing  been  erected. 

STATEMENT  OV  THE  CASE. 

This  was  an  action  brought  against  the  District  of  Col- 
umbia to  recover  damages  for  injuries  received  in  conse- 
quence of  a  fall  into  an  open  area  in  front  of  premises  No* 
607  Seventh  street,  N.  W.,  in  the  city  of  Washington. 

The  declaration  was  as  follows : 

"The  plaintiff  sues  the  defendant,  a  municipal  corporation 
created  by  law,  for  that  whereas  the  defendant  as  such  mu- 
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nicipality  was,  on  the  20th  day  of  December,  1880,  and  for 
many  years  prior  thereto,  and  has  ever  since  been,  and  now 
is,  charged  by  law,  among  other  things,  with  the  duty  of 
keeping  or  causing  the  sidewalks  of  the  city  of  Washington 
to  be  kept  free  from  obstructions  and  from  open  vaults, 
basements,  cellars  and  areas  below  the  grade  of  said  side- 
walks, unless  protected  by  sufficient  railings  or  balustrade, 
so  that  all  citizens  of  the  said  District,  and  all  others  hav- 
ing occasion  thereto,  might  safely  traverse  and  pass  on 
upon  said  sidewalks  on  foot  without  the  hazard  of  injury 
from  falling  into  such  unguarded  openings  in  the  sidewalks 
aforesaid;  yet,  notwithstanding  the  said  duty  and  obliga- 
tions on  the  part  of  the  defendant,  it  wrongfully  and  negli- 
gently permitted  an  area  of  the  length  of  18  ft.  6  inches,  and 
of  the  depth  of  4  ft.  9  inches,  and  of  the  width  from  the 
building  line  of  6  ft.  10  inches,  to  be  made  in  the  sidewalk 
in  front  of  the  basement  of  the  building  known  as  No.  607, 
on  the  east  side  of  Seventh  street  N.  W.,  and  immediately 
opposite  the  Department  of  the  Interior,  the  said  Seventh 
street  N,  W.,  being  one  of  the  most  frequented  thorough- 
fares, both  for  vehicles  and  pedestrians,  in  the  said  city  of 
Washington,  and  the  locality  aforesaid  being  one  of  the 
most  thronged  parts  of  said  street,  and  on  the  20th  day  of 
December,  1880,  and  for  a  long  time  prior  thereto,  the  said 
area  was,  and  had  been,  by  the  careleseness  and  negligence 
of  the  defendant,  permitted  to  be  and  remain  without  any 
railing  or  guard  of  any  kind  whatever,  to  the  great  hazard 
of  persons  passing  thereby  on  foot;  of  which  the  defendant 
had  notice ;  and  on  the  day  and  year  last  aforesaid,  the 
plaintiff,  while  passing  along  said  sidewalk,  in  front  of  said 
area,  and  being  partially  blinded  by  the  snow  that  was  then 
falling,  and  without  carelessness  and  negligence  on  his  part, 
slipped  upon  the  pavement  and  with  great  violence  fell 
headforemost  into  said  area,  striking  his  head  against  the 
iron  jam  or  cheek  of  the  door  to  the  basement  of  said  build- 
ing No.  607,  and  thereby  causing  a  wound  upon  the  top  of 
his  head  four  inches  in  length ;  in  consequence  of  which  in- 
jury erysipelas  supervened,  and  he  was  dangerously  sick 
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and  was  confined  to  his  bed  from  the  said  20th  day  of  De- 
cember, 1880,  until  the  6th  day  of  March,  1881,  and  at 
times  during  his  said  illness  his  life  was  despaired  of. 
During  all  of  said  time,  and  until  the  present  time,  he  has 
suffered  great  bodily  pain ;  and,  as  a  further  consecjuence  of 
said  injury,  the  nerves  on  the  right  side  of  his  head  are 
completely  paralyzed,  and  the  muscles  and  tissues  on  the 
right  side  and  back  of  his  head  are  destroyed.  He  has  no 
sense  of  feeling  on  the  right  side  and  back  of  his  head.  By 
reason  of  said  injuries  his  health  and  capacity  to  earn  a 
livelihood  are  greatly  and  permanently  injured,  and  he  is 
constantly  liable  to  renewed  attacks  of  erysipelas  and  to 
neuralgia.  He  has  already  expended  about  $800  for  physi- 
cians, surgeons,  medicines  and  attendance,  and  he  will 
probably  have  a  continuing  necessity  for  similar  expendi- 
tures so  long  as  he  lives. 

"  He  claims  $20,000  damages." 

Issue  being  taken,  the  plaintiff,  on  the  trial,  offered  evi- 
dence proving  substantially  the  following  facts: 

That  the  plaintiff,  a  resident  of  the  District  of  Columbia, 
while  passing  along  on  the  east  side  of  Seventh  street  N* 
W.  in  the  city  of  Washington,  District  of  Columbia,  at  about 
12  o'clock  m.  on  the  20th  day  of  December,  1880,  during  a 
snow  storm,  and  when  there  was  considerable  ice  on  the 
pavement,  slipped  and  fell  down  an  area  way  in  front  of 
premises  No.  607  Seventh  street  N.  W.,  striking  his  head 
against  the  northern  iron  jamb  of  the  doorway  leading  into 
the  barber  shop  in  said  premises;  that  said  area  extended 
the  entire  width  of  said  premises;  that  at  the  time  it  was 
blowing  a  gale  of  wind  from  the  north,  driving  the  snow  in 
the  plaintiff's  face ;  that  he  had  no  umbrella  in  his  hand 
at  the  time,  and  that  he  was  holding  his  head  partially 
down  to  keep  the  snow  out  of  his  face ;  that  there  were  six 
iron  steps,  extending  the  full  width  of  the  building,  leading 
down  into  said  area  to  the  entrance  of  said  barber  shop; 
that  the  distance  from  the  outer  edge  of  the  steps  leading 
into  said  area  to  the  building  line  was  eight  and  a  half  feet, 
and  the  perpendicular  depth  of  said  area,  four  feet  nine 
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inches;  that  the  distance  from  the  outer  edge  of  the  steps 
to  the  outer  edge  of  the  pavement  was  seven  and  a  half 
feet;  that  the  basement  of  said  building  was  occupied  by  a 
barber  shop;  that  the  plaintiff  slipped  and  commenced  to 
&11  about  a  foot  north  of  the  northern  iron  jamb  of  said 
doorway  of  said  barber  shop,  and  that  if  he  testified  in  the 
former  trial  that  he  fell  just  opposite  the  door  of  the  barber 
shop,  it  was  an  inadvertance ;  and  at  the  time  of  said  acci- 
dent there  was  no  protection  whatever  about  said  area  way, 
and  that  there  had  been  no  protection  at  said  place  for  eight 
or  ten  years  before  said  accident  occurred;  that  since  said 
accident  a  railing  had  been  put  around  said  area  way  with 
poets  about  four  feet  apart;  that  there  is  also  at  present  an 
opening  in  said  iron  railing,  so  put  for  the  protection  of 
persons  passing  along  said  street,  for  the  purpose  of  egress 
and  ingress  to  said  barber  shop;  that  the  cause  of  the  plain- 
tiff's falling  was  that  his  feet  slipped,  and  also  because  some 
person  either  jostled  against  him  or  the  plaintiff  jostled 
against  some  one,  and  fell  headforemost  down  said  area 
way ;  that  said  street  was  thronged  with  people  at  the  time, 
it  being  within  a  short  time  of  the  holidays ;  that  the  plain- 
tiff was  assisted  from  said  place  of  accident  to  a  drug  store 
on  the  southeast  corner  of  Seventh  and  F  streets  northwest, 
and  after  being  there  treated  was  taken  home.  That  the 
injury  received  by  the  plaintiff  consisted  of  a  wound  in  his 
skull  about  an  inch  in  depth  and  width,  and  that  in  conse- 
quence of  such  injury  erysipelas  supervened,  and  he  was 
confined  to  his  bed  for  a  considerable  time;  that  he  has 
since  said  injury  suffered  from  nervous  prostration  and 
neuralgia,  which  he  had  never  been  afflicted  with  prior  to 
said  accident ;  that  he  was  put  to  some  seven  or  eight  hun- 
dred dollars'  expense  on  account  of  said  iigury  for  doctor's 
bills,  nurse,  etc. 

Section  17  of  the  Building  Regulations  of  the  District  of 
Columbia,  as  adopted  by  the  Commissioners  of  the  District, 
August  22,  1878,  was  then  offered  in  evidence.  The  same 
being  as  follows: 

'*Sec.  17.  Areas  must  be  protected  by  iron  or  stone  rail- 
10 
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ing  at  least  forty-two  inches  in  height;  and  where  they  ex- 
tend the  entire  width  of  any  lot  frontage  shall  be  protected 
by  said  railing  with  openings  or  gates  four  feet  wide." 

And  thereupon  the  plaintiff  rested. 

Whereupon  the  defendant  offered  testimony  tending  to 
show  that  the  distance  from  the  curb  adjacent  to  the  side- 
walk in  front  of  the  building  to  the  outside  edge  of  the 
coping  line  around  the  area  way  was  eleven  feet  six  inches; 
and,  further,  that  the  plaintiff,  at  the  former  trial,  testified 
that  his  feet  slipped  and  that  he  fell  right  opposite  the  door 
of  and  at  the  entrance  to  the  barber  shop,  striking  his  head 
against  the  northern  jamb  of  the  barber  shop  door,  which 
is  on  the  left  as  you  go  down  into  the  area;  that  when  he 
fell  and  struck  his  feet  were  inclined  toward  the  street  and 
up  the  steps. 

And  thereupon  the  defendant  rested. 

Whereupon  the  defendant  moved  the  court  to  instruct  the 
jury  as  follows: 

1.  If  the  jury  find  from  the  evidence  that  the  plaintiff 
fell  opposite  the  door  of  the  barber  shop,  where  an  opening 
for  entrance  to  said  shop  was  allowed  by  law,  they  must  find 
a  verdict  for  defendant. 

2.  If  the  jury  find  from  the  evidence  that  the  plaintiff 
fell  opposite  to  the  door  of,  and  at  the  entrance  to,  the  bar- 
ber shop,  they  must  find  for  the  defendant,  unless  they  fur- 
ther find  from  the  evidence  in  the  case  that  if  the  railing 
had  been  placed  in  front  of  the  area,  where  required  by  law, 
that  such  railing  would  have  prevented  the  accident 

3.  If  the  jury  believe  from  the  evidence  that  the  plaintiff 
fell  opposite  the  entrance  to  the  barber  shop,  at  a  point  where 
the  law  permits  an  opening  to  exist  in  the  railing  for  the 
protection  of  areas  provided  for  by  the  building  regula- 
tions, and  that  the  accident  would  have  happened  if  the 
area  had  been  so  protected,  then  the  plaintiff  is  not  entitled 
to  recover. 

4.  If  the  jury  believe  front  the  evidence  that  the  proximate 
cause  of  the  injury  to  the^plaintiff  was  his  jostling,  or  being 
jostled  by  some  other  person,  and  slipping  and  tailing,  in 
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conseqaence^  on  the  ice  and  snow,  then  the  plaintiff  is  not 
entitled  to  recover. 

5.  If  the  jury  helieve  from  the  evidence  that  the  plain- 
tiff, while  passing  up  Seventh  street,  and  in  front  of  the 
area  complained  of,  was  jostled  against  by  some  one,  or  he 
Jostled  against  some  one,  and  fell  down  said  area  at  a  point 
where  the  law  permits  an  opening,  and  further  find  that 
said  accident  would  not  have  happened  but  for  said  jost- 
ling, then  the  plaintiff  is  not  entitled  to  recover. 

6.  The  present  form  of  government  of  the  District  of 
Columbia,  consisting,  as  it  does,  of  officers  who  are  all  ap- 
pointed and  paid  by  the  United  States,  without  any  power 
to  levy  taxes  or  spend  money  except  as  directed  by  Con- 
gress, is  not  of  such  a  character  as  to  make  the  District  re- 
sponsible in  damages  for  any  negligence  of  those  officers. 

7.  The  present  government  of  the  District  of  Columbia 
having  been  imposed  upon  the  people  of  the  District,  with- 
out any  power  or  opportunity  on'  the  part  of  said  people  to 
accept  or  reject  the  same,  the  District  cannot  be  held  re- 
sponsible for  the  negligence  of  said  Government. 

8.  If  the  care  of  the  streets  of  the  city  of  Washington,  as 
a  public  duty,  was  imposed  by  statute  upon  the  District  of 
Columbia,  the  performance  of  which  is  for  the  general  bene- 
fit, and  the  District  derives  no  benefit  from  it,  then  no  ac- 
tion can  be  maintained  against  the  District  for  damages 
resulting  from  a  neglect  to  perform  such  public  duty. 

9.  The  District  of  Columbia,  under  the  form  of  govern- 
ment existing  at  the  time  of  the  accident,  which  is  the  sub- 
ject matter  of  this  suit,  is  not  liable  for  damages  resulting 
from  said  accident. 

All  of  these  instructions  were  refused,  the  defendant 
excepting.     The  court  then  instructed  the  jury  as. follows: 

"Gentlemen:  As  alluded  to  by  Mr.  Miller  in  his  remarks, 
the  only  question  left  in  this  case,  under  the  instruction  of 
the  court,  is  the  question  of  damage. 

"The  general  rule,  when  a  man  comes  into  court  and 
claims  damages  in  an  action  like  this,  is  that  the  jury  shall 
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compensate  him  for  the  injury  he  has  sustained.  You  are 
to  weigh  all  things  together,  one  against  the  other,  and  to 
decide  what  reasonably  should  be  given  to  a  person  who  has 
been  injured  in  the  way  you  find  this  man  was  injured,  if 
you  so  find.  What  should  be  the  amount  you  should  al- 
low? It  is  not  a  case  for  punitive  or  exemplary  damages. 
Now,  the  grounds  upon  which  the  jury  should  act  in  this 
case  in  determining  what  should  be  the  measure  of  compen- 
sation are  these : 

"  First.  There  is  no  proof  here  that  this  plaintiff  lost  any 
wages,  or  any  deduction  in  his  wages,  on  account  of  the  ac- 
cident. He  was  in  a  place  at  the  time  he  was  injured,  and 
he  is  in  a  place  still;  he  didn't  say  that  he  lost  his  place  or 
lost  his  wages,  and  it  was,  I*  think,  a  proper  thing  for  the 
District  to  go  on  and  pay  him.  Hence,  you  cannot  guess 
that  he  lost  any  wages,  and,  therefore,  you  are  to  take  that 
out  of  the  case.  Speaking  of  expenditures,  you  are  to  con- 
sider the  amount  of  expenses  he  was  put  to  by  reason  of  the 
injury.  His  statement  on  that  question  is  that  he  paid  for 
nursing  about  $88;  that  he  paid  for  drugs  about  $100;  (he 
said  on  cross-examination  that  it  was  at  least  $92,  but  he 
didn't  know  what  it  was,  it  was  somewhere  in  the  neighbor- 
hood of  $100),  and  that  his  expenses  altogether  were  about 
$700  or  $800.  Dr.  Hazen  said  that  he  charged  $300  for  his 
services,  which  had  been  paid  in  part.  The  plaintiff  says 
that  Dr.  Prentiss  charged  him  $150,  and  Dr.  Thompson 
charged  from  $5  to  $10.  The  washing,  he  says,  was  25; 
but  I  suppose  he  meant  the  extra  washing.  He  didn't  say 
who  nursed  him ;  but  his  son  said  that  his  mother  and  sis- 
ter did  so.  Now,  if  you  believe  that  they  did  the  nursing, 
he  could  not  say  that  the  $88  was  what  they  charged  him. 
He  could  not  charge  for  their  services  in  nursing ;  but  the 
presumption,  I  presume,  is  that  it  was  somebody  else  he 
paid  for  the  services.  The  testimony  the  other  way  is  that 
the  wife  and  daughter  did  nurse  him. 

"  Now,  if  you  find  that  he  was  injured  by  the  negligence  of 
the  defendant,  in  not  having  this  railing  there,  then  these 
are  proper  items  of  charge :  the  amounts  that  he  is  out  of 
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his  bodily  and  mental  suffering.  Now,  he  says  that  his  suf- 
ferings were  intense  and  agonizing,  and  from  the  doctor's 
statement  of  the  case,  and  irom  the  nature  of  the  wound,  his 
sufferings  must  have  been  very  severe.  That  is  not  a  mat- 
ter that  can  be  proved  very  well.  You  must  decide  that 
according  to  your  good  sense;  and  say  what  you  think  he 
is  entitled  to  for  it.  Then  there  in  again  evidence  of  the  ef- 
fect upon  his  permanent  health.  The  principal  witness  on 
that  subject  is  Dr.  Hazen,  who  said  that  certain  tissues  be- 
tween the  cuticle  and  the  skull  are  absent,  and  that  the 
absence  of  those  would  incline  him  to  take  cold  and  to  neu- 
ralgia because  of  that  much  more  readily  than  he  otherwise 
would.  He  also  says  that  this  attack,  and  the  condition  in 
which  it  left  him,  would  expose  him  to  the  recurrence  of  ery- 
sipelas, and  that  it  would  be  more, dangerous,  in  his  case  and 
with  less  chance  of  recovery,  than  in  others,  who  had  not 
met  with  such  an  accident  That  is  an  element  you  can 
also  take  into  the  account  that  he  has  been  permanently 
injured,  and,  if  you  think  he  has,  you  are  to  make  him  a  fair 
and  reasonable  allowance.  This  is  not  a  case  for  punitive 
damages — exemplary  damages — but  it  is  a  case  for  fair  and 
reasonable  compensation  for  the  injuries  he  has  sustained  by 
this  accident  As  a  matter  of  law,  I  say  to  you  that  there 
is  a  cause  of  action,  and  that  the  defendant  is  liable,  if  you 
believe  that  it  was  a  piece  of  negligence  on  their  part  in  al- 
lowing that  place  to  remain  unprotected.  As  to  the  plain- 
tiff's slipping,  something  was  said  about  that.  The  law 
says  that  these  areas  shall  be  enclosed  by  iron  railings.  It 
does  not  mean,  it  is  not  based  upon  the  idea,  that  they  are 
necessary  when  people  walk  along  carefully.  It  is  for  such 
cases  that  might  occur  accidentally  in  a  great  thoroughfare, 
where  people  may  jostle  each  other.  He  fell  right  opposite 
this  area.  What  ordinary  experience  shows  is  that  if  the 
railing  had  been  there  possibly  he  would  not  have  fallen, 
because  he  would  have  had  these  railings  to  catch  at 
There  was  no  railing  there,  and  there  were  steps  leading 
down  into  the  area.  If  a  man  had  begun  to  descend  there 
by  falling,  and  a  rail  had  been  there  as  required  by  law,  he 
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pocket,  or  what  he  owes  the  doctors ;  what  he  has  paid  the 
druggist;  what  he  has  paid  for  washing  that  was  rendered 
necessary,  as  he  says,  by  the  condition  of  the  wound  on  his 
scalp.  You  are  also  at  liberty  to  allow  him  in  such  case  for 
would  have  had  something  to  catch  at,  something  to  grab 
hold  of.     Gtentlemen,  take  the  case." 

To  so  much  of  the  foregoing  charge,  as  is  included  in 
the  following  paragraphs,  the  defendant  excepted: 

1.  "  The  only  question  left  in  this  case,  under  the  instruc- 
tion of  the  court,  is  the  question  of  damage." 

2.  "  As  a  matter  of  law,  I  say  to  you,  that  there  is  a  cause 
of  action,  and  that  the  defendant  is  liable,  if  you  believe 
that  it  was  a  piece  of  negligence  on  its  part,  in  allowing 
that  place  to  remain  unprotected." 

He  fell  right  opposite  this^  area.  What  ordinary  experi- 
ence shows  is,  that  if  the  railings  had  been  there,  possibly 
he  would  not  have  fallen,  because  he  would  have  had  these 
railings  to  catch  at.  There  was  no  railing  there,  and  there 
were  steps  leading  down  into  the  area.  If  a  man  had  begun 
to  descend  there  by  falling,  and  a  rail  had  been  there,  as  re- 
quired by  law,  he  would  have  had  something  to  catch  at, 
something  to  grab  hold  of. 

A  motion  for  a  new  trial  being  overruled,  the  defendant 
appealed  to  the  General  Term. 

S.  S.  Hknklb  and  C.  Maurice  Smith  for  plaintiff. 

A.  G.  Riddle  and  Francis  Miller  for  defendant. 

Mr.  Justice  Merrick  delivered  the  opinion  of  the  court. 

In  this  case — McGill  against  the  District  of  Columbia — 
there  were  substantially  three  points  presented  by  the  ap- 
pellant. The  first  was,  that  under  the  existing  laws  touch- 
ing the  organization  of  the  District  of  Columbia,  there  is 
no  longer  any  liability  on  the  part  of  the  authorities  for  an 
accident  happening  by  reason  of  any  neglect  of  duty  in  the 
control,  management,  custody  and  care  of  the  streets  of  the 
city.  The  court,  after  the  decision  in  the  case  of  Barnes  vs. 
The  District,  91  U.   S.,  640,  does    not  think  that  that  is 
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any  longer  an  open  question  in  this  court,  nor  does  it 
think  that  the  modifications  which  have  been  made  touch- 
ing the  administration  of  the  city  and  touching  the  mode  of 
collecting  taxes,  at  all  change  the  principle  of  liability 
established  by  that  case.* 

The  second  question  in  order,  is  the  exception  taken  by 
the  counsel  to  the  charge  of  the  court,  in  which  it  is  sup- 
posed that  the  court  took  away  peremptorily  from  the  jury 
every  question  except  the  question  of  damages  in  the  cause. 
A  careful  consideration  of  the  charge  will  show  that  that  is 
is  not  a  proper  construction  of  it,  and  even  if  it  were 
it  would  be  justified  by  the  state  of  the  record,  inasmuch 
as  it  appears  by  the  charge  of  the  court  incorporated  in 
the  bill  of  exceptions  that  the  counsel  for  the  defendant 
himself  admitted  before  the  jury  that  the  question  of 
damages  was  the  only  question  before  the  jury,  subject 
of  course  to  the  review  of  this  court  upon  the  law  as 
laid  down  by  the  court  below  in  the  specific  instructions 
previously  given.  But  the  law  as  there  laid  down  was  the 
law  for  that  court  at  that  time  and  for  that  jury.  The 
counsel  then,  in  that  case,  having  admitted  in  open  court, 
in  the  presence  of  the  jury,  as  certified  by  the  bill  of  excep- 
tions containing  the  charge,  that  that  was  the  only  ques- 
tion before  the  jury,  it  does  not  seem  to  us  competent  for 
him  in  the  face  of  that  formal  admission  for  the  purposes  of 
the  cause,  to  take  exception  to  the  charge  of  the  court  for  thus 
limiting  the  mind  of  the  jury  to  that  which  he  himself,  as 
the  representative  of  the  defendant,  admitted  was  the  only 
subject-matter  for  their  consideration. 

Therefore  the  ruling  of  the  court  is  consistent,  in  that 
view,  upon  the  charge  and  upon  that  exception. 

The  main  point  in  the  case  arises  upon  the  prayers  made 
by  the  defendant,  to  the  effect  that  the  place  where  the  ac- 
cident happened  being  an  area  in  front  of  a  house,  and  the 
immediate  point  of  the  accident  being  in  front  of  the  door 
of  the  basement  to  which  that  area  led,  that  that  part  of  the 
area  was  a  privileged  point  in  the  area,  and  that  unless  the 

*See  ClArk  m.  The  District,  8  Mackey,  79. 
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plaintiff  showed  to  the  jury  that  the  fall  occurred  at  some 
other  point  of  the  area  than  that  in  front  of  the  door,  the 
defendant  was  not  liable.  This  court  does  not  sounder- 
stand  the  law  of  the  case.  The  only  building  regulation 
which  has  been  referred  to  is  contained  in  the  record  and 
is  in  these  words: 

''Areas  must  be  protected  by  iron  or  stone  railing  at  least 
forty-two  inches  in  height;  and  where  they  extend  the  en- 
tire width  of  any  lot  frontage,  shall  be  protected  by  said 
railing,  with  openings  6r  gates  four  feet  wide." 

There  is  nothing  in  that,  and  that  is  the  only  ordinance 
or  building  regulation  on  the  subject,  which  grants,  as  a 
matter  of  right,  that  the  party  shall  have  in  the  area  an 
opening  directly  at  right  angles  to  the  walk  and  in  front  of 
the  door.  And  it  is  well  known,  as  a  matter  of  fact,  that 
in  a  large  portion  of  the  cases  where  areas  are  used  in  this 
city,  the  opening  is  not  made  immediately  opposite  to  the 
door,  but  on  the  side,  or  in  some  other  relative  position  to- 
wards the  door. 

Where  an  area  is  made,  as  this  was,  along  the  entire  front- 
age of  the  lot,  with  a  requirement  that  in  such  case 
it  shall  be  protected  by  a  railing,  with  openings  or  gates 
four  feet  wide,  in  the  absence  of  a  conformity  to  that 
regulation  the  whole  area  is  an  illegal  area  from  be- 
ginning to  end,  and  there  is  no  right  whatsoever  for  a 
party  who  has  thus  made  an  area  which  is  illegal  through- 
out its  whole  extent,  to  say  that  he  had  the  privilege 
of  exemption  from  liability  for  his  violation  of  law  be- 
cause an  accident  may  have  happened  in  front  of  the 
door.  There  is  no  dedication,  where  an  area  is  made  to  that 
extent,  of  any  particular  part  of  it  for  the  uses  of  the  build- 
ing to  which  it  is  suppose  to  be  subordinate.  But,  on  the 
contrary,  so  far  as  the  facts  of  this  case  disclose,  here  was 
an  area  eighteen  feet  in  length,  the  entire  frontage  of  the 
building,  with  steps  of  equal  length,  thus  inviting,  and  so 
far  as  the  party  himself  could  do,  dedicating  the  entire  ex- 
tent of  that  area  as  an  adit  to  that  building,  in  violation  of 
the  law,  and  thus  taking  away  from  him  any  pretence  thai 
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he  had  specially  dedicated,  according  to  a  supposed  privi-* 
lege,  a  particular  part  of  the  area  as  an  adit  to  that  build- 
ing. He  is  himself  practically  estopped  from  saying  that 
he  had  dedicated  that  particular  portion  in  front,  since  he 
had  made  the  whole  stairway  down  that  area  equally  the 
means  of  approach  to  the  doorway  of  that  house. 

It  is  all  important,  whatever  may  be  the  hardship  in  the 
particular  case,  that  the  areas  of  this  crowded  city,  becoming 
more  and  more  crowded,  which  have  been  dedicated  to  the 
uses  of  the  public,  should  not  be  subordinated  to  the  par- 
ticular objects  of  gain,  pleasure  pr  otherwise  of  the  occu* 
pant  of  a  particular  house.  The  rights  of  the  individual 
are  held  in  subjection  to  the  rights  of  the  public,  and  it  is 
the  duty  of  the  court,  however  painful  it  may  be  in  a  par* 
ticular  instance,  to  hold  up  the  rules  of  law  with  a  stern 
and  unflinching  hand  in  order  that  the  rights  of  the  public 
may  not  be  violated  Under  any  gradual  encroachments 
created  by  the  greed  of  those  who  happen  to  own  property 
along  the  line  of  the  highway.  Individual  interest  is 
Becondary  always  to  the  public  right  and  the  public  good. 

For  these  reasons,  the  court  holds  that  this  area  being 
illegal  throughout,  an  accident  in  any  part  of  it  is  an  acci- 
dent for  which  the  public  authority  is  responsible ;  and  the 
judgment  of  the  court  below,  being  without  error,  must  be 
affirmed,. 


11 


82  Fisher  v.  Lighthall. 

Thomas  J.  Fisher  et  al.  v8.  Almerin  H.  Lighthall, 

Law.    No8.  25,128,  25,188,  25,268,  Consolidated. 

f  Decided  Ma/  25,  1885. 

I  Justices  Cox,  James  and  Mbbkick  sitting* 

In  the  letting  of  a  house  (whether  furnished  or  unfurnished)  there  Is  no  im- 
plied contract  or  condition  that  it  shall  be  habitable. 

STATEMENT  OF  THE  CASE. 

These  were  three  suits  brought  to  recover  monthly  in- 
stalments of  rent  of  a  house  and  furniture  under  a  written 
lease.  The  defendant  paid  rent  for  the  time  he  occupied 
the  premises  from  November  10, 1883,  until  he  vacated  them, 
February  18,  1884. 

At  the  trials  and  as  a  complete  defence,  the  defendant's 
counsel  offered  to  show  by  two  expert  plumbers,  masters  of 
their  trade,  that  they  had  examined  the  premises;  that 
they  found  the  plumbing  and  heating  apparatus  defective 
throughout  the  house;  that  there  were  no  traps  at  any 
place  to  prevent  the  escape  of  sewer  gas  through  any  of  the 
pipes;  that  there  was  no  ventilating  pipe,  save  one  which 
was  wholly  inadequate  for  the  purpose ;  that  the  said  pipe 
did  not  convey  away  the  filth,  &c.;  that  on  two  occasions 
during  defendant's  three  months'  occupancy  of  the  prem- 
ises he  was  compelled  to  have  the  said  pipes  blown  or  forced 
open  for  the  passage  of  the  filth  (and  the  amount  paid  for 
these  services) ;  that  there  were  no  traps  at  the  wash  tubs, 
bath  tubs  or  water  closet,  and  there  were  no  means  to  pre- 
vent sewer  gas  from  from  filling  the  house,  and  that  such 
gas  is  highly  injurious  and  detrimental  to  health. 

Defendant  further  offered  to  prove  by  three  competent 
witnesses  that  shortly  before  or  about  the  10th  of  Novem- 
ber, 1883^  the  date  of  the  renting,  the  house  was  well  venti- 
latedy  had  no  fire,  and  appeared  suitable  for  habitation; 
that  the  defects  afterwards  found  were  then  latent;  that 
shortly  after,  and  as  soon  as  the  furnace  and  range  in  the 
house  had  been  put  in  order,  fires  kindled,  and  the  house 
heated,  the  premises  became  intolerable  and  unfit  for  human 
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habitation,  from  the  sewer  gas  penetrating  the  house  from 
the  sewers,  and  from  the  illuminating  gas  escaping  from  the 
gas-pipes,  and  that  one  or  more  members  of  defendant's 
family  were  made  ill,  and  continued  ill  during  the  whole  time 
of  defendant's  occupation  of  the  premises,  from  the  noxious 
gases  and  unhealthy  condition  of  the  house,  made  so  by  the 
defective  plumbing ;  that  the  physician  and  medical  adviser 
of  defendant,  after  vainly  endeavoring  to  restore  them  to 
health,  declaring  the  condition  of  the  house  to  be  the  cause 
of  their  sickness,  required  and  directed  the  removal  of 
defendant's  family  from  the  premises,  and  refused  to  con- 
tinue his  attendance  at  this  place,  as  it  would  be  waste  of 
time. 

And  also  that  the  said  premises  were  infested  with  ants 
from  the  basement  to  the  garret,  so  that  no  articles  of  food 
could  be  protected  from  their  depredations,  and  that  these 
ants  infested  also  the  furniture  in  the  house,  by  means  of 
all  which  the  house  was  unfit  for  human  habitation. 

But  the  court  overruled  said  offer  and  excluded  all  said 
proof;  to  which  exceptions  were  taken. 

The  court  directed  the  jury  to  find  a  verdict  for  the  plain- 
tiffs.    The  defendant  then  appealed  to  the  General  Term. 

Gborge  E.  Hamilton  for  plaintiff : 

There  is  no  stipulation  in  the  lease,  and  no  implied  con- 
dition that  the  property  was  fit  for  anything.  The  lease  is 
the  only  contract  between  the  parties. 

Fred.  W.  Jones  for  defendant: 

There  is  an  implied  condition  in  the  renting. of  a  fur- 
nished house  that  it  is  in  a  fit  state  of  habitation.  Smith 
vs.  Marrable,  11  M.  &  W.,  5. 

In  Campbell  vs.  Wenlock  (the  nuisance  here  was  bugs),  4 
Fos.  &  Fin.,  716,  Cockburn,  C.  J.,  directed  the  jury  that  if 
the  "nuisance  prevailed  to  such  an  extent  as  to  destroy  the 
reasonable  rest  and  comfort  of  the  inmates  the  tenant  could 
refuse  to  occupy  or  to  pay  rent." 

In  Wilson  vs.  Finch  Hatton  (the  nuisance  here  was  bad 
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drainage),  Kelly,  Chief  Baron,  said,  where  there  is  either 
great  discomfort,  or  danger  to  health,  the  tenant  is  entitled 
to  repudiate  the  contract  altogether,  and  Hnddleston,  Baron, 
in  the  same  case,  said,  "the  implied  condition  is  that  the 
furnished  house  shall  be  reasonably  and  decently  fit  for  oc- 
cupation."    2  Law  R.,  Exch.  Div.,  336. 

In  Bird  V8,  Greville,  Justice  Field  came  to  the  conclu- 
sion, on  the  facts,  "that  the  house  was  in  such  a  state  that 
a  person  could  not  live  in  it  without  risk,"  and  gave  judg- 
ment for  the  tenant.  In  this  case  there  had  been  infectious 
disease  in  the  house  and  it  had  not  been  disinfected. 

Mr.  Justice  Jambs  delivered  the  opinion  of  the  court. 

In  the  consolidated  cases  of  Thomas  J.  Fisher  and  others 
against  Almerin  H.  Lighthall,  it  appears  from  the  record 
that  Fisher  &  Co.,  acting  as  real  estate  agents  are  accus- 
tomed to  do  here,  executed  in  their  own  name  a  lease  to  the 
defendant  Lighthall  of  a  furnished  house  in  this  city  at 
the  rate  of  one  hundred  dollars  a  month  for  one  year  from 
the  10th  of  November,  1883. 

It  also  appears  that  the  tenant  occupied  the  premises 
several  months,  and  then,  claiming  that  they  were  in  an  un- 
inhabitable condition,  left  them,  and  afterwards  surren- 
dered the  keys  to  the  landlord,  that  is  handed  them  to  him, 
although  they  were  not  accepted  by  way  of  surrender.  The 
defendant  paid  the  rent  up  to  the  time  he  left. 

Suit  was  brought  for  the  recovery  of  the  rent  for  the  re- 
mainder of  the  term.  The  defendant's  counsel  oflfered  to 
prove  the  house  uninhabitable  at  the  time  of  the  demise  by 
the  following  evidence : 

''  To  prove,  by  three  competent  witnesses  that  shortly  be- 
fore or  about  the  10th  of  November,  1883,  the  date  of  the 
renting,  the  house  was  well  ventilated,  had  no  fire,  and  ap- 
peared suitable  for  habitation ;  that  the  defects  afterwards 
found  were  then  latent;  that  shortly  after,  and  as  soon  as 
the  furnace  and  range  in  the  house  had  been  put  in  order, 
fires  kindled,  and  the  house  heated,  the  premises  became  in- 
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tolerable  and  unfit  for  human  habitation  from  the  sewer 
gas  penetrating  the  house  from  the  sewers,  and  from  the 
illuminating  gas  escaping  from  the  gas  pipes,  and  that  one 
or  more  members  of  the  defendant's  family  were  made  ill, 
and  continued  ill  during  the  whole  time  of  defendant's  oc- 
cupation of  the  premises,  from  the  noxious  gases  and  un- 
healthy condition  of  the  house,  made  so  by  defective  plumb- 
ing." 

He  also  ofl^ered  to  prove  that  the  premises  were'  infested 
with  ants  from  the  basement  to  the  garret,  so  that  no  ar- 
ticles of  food  could  be  protected  from  their  depredations, 
and  that  these  ants  infested  also  the  furniture  in  the  house, 
by  means  of  all  which  the  house  was  unfit  for  human  habi- 
tation. 

The  lease  contains  covenants  on  the  part  of  the  lessee  that 
he  will  take  the  house  and  hold  it  for  one  year  from  the 
10th  of  November,  1883,  and  that  he  will  pay  this  rent  and 
the  gas  bills  and  water  rent  bills,  and  that  he  will  leave  the 
premises  in  like  good  order  in  which  he  took  them.  It  con- 
tains no  express  condition  or  reservation  in.  case  the  house 
proved  to  be  unfit  for  habitation  at  the  time  he  took  it  He 
claims,  however,  that  the  law  establishes  a  condition — not 
merely  a  covenant,  but  a  condition — that  if  a  house  is  let 
furnished  (for  he  confines  himself  to  that),  and  it  is 
not  in  a  habitable  state,  the  lessee  may  throw  up  the 
lease  and  abandon  the  premises  without  liability  to  pay  rent 
for  the  property. 

We  were  referred  to  the  case  of  Smith  w.  Marrable,  11 
Mees.  &  W.,  5,  decided  by  Lord  Abinger,  chief  baron  of  the 
circuit,  and  afterwwds  adopted  by  the  judges  of  the  ex- 
chequer, where  a  house  simply  designated  as  house  No.  5 
Brunswick  Place,  London,  was  rented  for  a  short  period, 
being  as  a  matter  of  fact  a  furnished  house.  Lord  Abinger 
held,  that  the  party  could  abandon  the  premises  on  finding 
that  the  beds  were  incurably  infested  with  bedbugs — that  is 
shown  to  have  been  the  meaning  of  the  language  used  by  a 
subsequent  case  in  which  Lord  Abinger  commented  upon 
this  one.    He  dwelt  upon  the  dual  character  of  the  letting ; 
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that  it  was  not  a  letting  of  real  estate  simply  nor  substan- 
tially, but  was  a  letting  of  a  furnished  house  in  which  the 
furniture  was  one  of  the  constituents  demised.  There  was 
no  specific  description  of  the  furniture  to  be  let,  and  his 
lordship  was  of  opinion  that  there  was  an  undertaking  that 
a  furnished  house  should  have  appropriate  furniture  in  it. 
That  was  all  of  the  case.  The  objection  of  the  lessee  did 
not  relate  to  any  defect  of  the  real  property,  but  was  wholly 
to  the  furniture,  and  the  court  thought  that  in  such  case 
there  was  an  undertaking  that  suitable  furniture  should  be 
substituted  and  if  it  were  not  the  party  could  give  up  the 
lease. 

The  principles  on  which  they  undertake  to  establish  this 
seem  to  be  very  shadowy,  and  they  begin  upon  a  very 
curious  basis.  Baron  Park  referred  to  two  cases  of  this 
character,  as  showing  that  where  premises  held  from  year  to 
year  become  untenantable,  the  courts  sustain  the  tenant  in 
his  abandonment  of  the  premises  without  notice  to  the  land- 
lord.  That  has  no  application  to  a  case  of  a  fixed  tenancy 
for  a  specific  term,  for  the  law  created  that  tenancy  from 
year  to  year  and  upon  equitable  considerations. 

Besting  upon  such  grounds  as  that  the  exchequer  sus- 
tained Lord  Abinger  in  his  conclusions  that  where  house 
and  furniture  were  let,  and  there  appeared  to  be  no  specific 
designation  of  the  particular  furniture,  there  was  an  im- 
plied undertaking  that  appropriate  furniture  should  be  put 
into  the  house  if  such  furniture  was  not  there  already,  and 
if  that  condition  was  not  complied  with,  then  the  whole 
letting  should  be  thrown  out. 

That  question  came  up  afterwards,  in  the  case  of  Sutton 
V8.  Temple,  12  Mees.  &  W.,  52,  and  in  the  case  of  Horl  V8. 
Windsor,  in  the  same  volume,  page  68,  and  there  it  is  per- 
fectly apparent  that  the  court  cut  the  case  down  to  the  letting 
of  a  furnished  house  where  there  appeared  to  have  been  no 
specific  description  of  the  furniture  to  be  let,  and  where  the 
defect  had  been  in  the  furniture. 

At  a  later  period  the  question  came  up  in  relation  to  a 
defect  in  the  premises  of  the  real  estate  itself.     The  case  is 
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that  of  Wilson  ve.  Finch-Hatton,  2d  Law  R.,  Ex.  Div.,  336. 
A  lady,  through  an  agent,  had  taken  a  furnished  house  in 
London  to  be  held  by  her  during  what  is  known  there  as 
the  season — ^three  months.  It  proved,  when  she  arrived, 
that  the  house  had  a  bad  smell.  She  refused  to  occupy  it 
and  went  to  other  lodgings,  and  wrote  to  the  landlord  that 
the  house  was  unfit  for  habitation.  The  landlord  then  un- 
dertook to  put  it  into  good  condition,  when  it  was  discovered 
that  there  was  a  cess-pool  under  the  pantry,  and  that  under 
the  kitchen  floor  there  was  a  most  frightful  condition  of 
filth  that  was  covered  up.  Chief  Baron  Kelly  was  of  opinion 
there,  that  where  a  house  was  let  furnished  for  immediate 
occupation,  under  just  such  circumstances  as  I  have  described, 
there  was  an  understanding  that  it  should  be  habitable. 
After  discussing  certain  principles,  he  said : 

"I  now  proceed  to  consider  whether  both  parties  to  this 
agreement  intended  that  the  house  should  be  fit  for  occu- 
pation ;  that  is,  that  it  should  be  reasonably  healthy,  and 
so  not  dangerous  to  the  life  of  those  inhabiting  it.  I  think 
that  it  is  quite  manifest  that  they  did  so  intend;  and,  in- 
deed, one  of  the  letters  of  the  lady  who  intended  to  occupy 
the  house  (and  she  is  practically  the  defendant),  mentions 
the  subject  of  drainage.  Is  it  not,  then,  clear  that  the  tenant 
is  entitled  to  find  the  drains  in  such  a  condition  that  she 
and  her  family  and  her  servants  can  safely  enter  and  live 
in  the  house?  However,  on  the  contrary,  when  she  entered, 
she  found  that  there  were  strong  and  noisome  odors  in  the 
house,  and  that  there  was  under  the  rooms  in  the  basement 
a  deposit  of  filth  and  fcecal  substance,  which  it  was  abso- 
lutely necessary  to  remove  before  the  house  could  be  safely 
occupied  by  anyone.  Without  doubt,  a  person  who  so  en- 
ters under  such  an  agreement  as  this  on  furnished  premises 
in  the  condition  just  described,  may  at  once  throw  up  the 
lease  and  decline  to  pay  any  rent  under  it.  Can  it  be  that 
the  lessee  would  be  bound  to  give  notice  of  the  defects  in 
the  house  to  the  lessor,  and  then  to  procure  another  tem- 
porary residence,  and  wait  there  until  the  lessor  had  com- 
pleted the  alterations  necessary  to  render  the  house  healthy? 
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I  am  of  opinion  that  if  such  were  the  law  of  England  it  is 
time  that  it  should  be  altered.  But  the  law  is  not  so,"  he 
added. 

That,  then,  is  the  only  case  cited  to  us  in  which  a  defect 
to  the  real  property  was  held  to  be  a  ground  on  which  the 
party  could  abandon  the  lease  without  paying  the  rent;  in 
other  words,  the  only  case  in  which  such  a  defect  was  held 
to  be  a  condition  to  the  letting. 

In  the  other  cases  the  court  expressly  disclaimed  any  in- 
tention to  apply  this  rule  to  the  letting  of  real  property  as 
a  rule  appropriate  in  such  cases,  and  they  applied  it  only 
on  the  ground  that  there  was  coupled  with  it  a  condition 
implied  from  this  contract  about  the  furniture. 

The  same  question  has  come  up  in  this  country.  The 
later  English  cases  have  declined  to  apply  that  doctrine,  and 
the  American  cases  have  followed  these  later  cases. 

There  is  a  very  marked  case  in  9th  Gushing,  where  the 
court  quote  from  the  Exchequer  Court  decision,  and  they 
express  the  opinion  that  under  such  a  condition  of  letting, 
the  health  of  the  premises,  might  not  seem  to  be  an  un- 
reasonable rule  in  such  cases,  yet  it  was  not  in  the  power  of 
the  court  to  establish  such  a  rule;  that  parties  are  to  be  left 
to  make  their  own  contracts,  and  where  they  have  done  so 
the  courts  will  not  undertake  to  introduce  new  terms  into 
a  written  contract.  We  constantly  insist  upon  that  with 
regard  to  all  other  contracts  where  they  are  supposed  to  set 
out  the  full  intention  of  the  parties,  and  certainly  it  is 
quite  as  reasonable  to  do  it  in  respect  to  the  letting  of  land  ' 
where  the  contract  is  generally  made  with  peculiar  delib- 
eration. 

I  have  to  remark  that  although  it  might  seem  to  be  a 
reasonable  condition,  and  if  we  had  to  establish  the  law  for 
the  first  time,  we  might  think  it  was  a  reasonable  condition 
for  the  courts  to  enforce,  that  property  for  human  occupa- 
tion should  be  understood  between  the  parties  to  be  at  least 
healthy,  yet  parties  choose  to  make  their  own  contracts 
and  we  must  leave  them  to  that.  It  is  safer,  on  the  whole^ 
and  the  ordinary  principles  applicable  to   other  cases  of 
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written  contracts  are  just  as  applicable  and  as  reasonably 
applicable  here. 

Furthermore,  it  may  be  said  that  great  inconvenience  on 
the  other  hand  might  arise  from  an  attempt  of  the  courts 
to  introduce  this  principle.  About  as  much  fraud  would 
arise  in  the  attempts  of  tenants  to  break  up  the  lease  when 
they  found  the  premises  were  disagreeable  as  when  the 
premises  were  not  disagreeable.  It  is  better,  therefore,  that 
parties  must  make  their  own  contracts  and  protect  them- 
selves. The  law  does  not  undertake  to  treat  contracting 
parties  as  requiring  nurses.  We  must  apply  here  the  ordi- 
nary rule  which  has  always  been  understood  to  regulate  the 
contracts  of  parties  to  the  letting  of  houses,  viz.,  that  there 
is  no  implied  contract  or  condition,  that  the  premises 
shall  be  habitable. 

The  judgment  of  the  court  below  is  affirmed. 
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The  Second  National  Bank  op  Washington 

Frank  Hume  and  James  K.  Cleary,  Surviving  Partners  of 

Hume,  Cleart  &  Co. 

Law.    No.  23,258. 

f  Decided  May  25,  1885. 

I  Justices  Cox,  James  and  Merrick  sitting. 

1.  While  it  is  perfectly  competent  lor  the  holder  of  commercial  paper  to 
rest,  in  the  Urst  instance,  upon  the  proof  of  the  signature  of  the  party  to  be 
charged,  as  in  the  case  of  the  last  endorser,  yet  when  the  defendant 
in  such  a  case  offers  to  prove  that  there  was  fraud  or  illegality  in  the 
transaction,  such  proof  is  admissible,  and  when  admitted  it  changes  the 
burdi'n  of  proof  and  throws  upon  the  plaintifif  the  further  obligation  of  ac- 
counting for  the  manner  in  which  he  obtained  the  paper  and  of  showing 
that  it  was  bomijide  and  for  value  received. 

2.  In  a  suit  against  a  partnership  firm  as  endorsers  upon  a  promissory  note 
signed  individually  by  one  member  of  the  firm  and  endorsed  by  him,  first  with 
the  name  of  one  of  the  members  of  the  firm  and  then  with  the  firm  name 
(which  endorsements  the  defendants  alleged  to  be  fraudulent),  it  is  com- 
I  etent  for  the  defence  to  show  that  the  note  had  never  be<:n  the  note  of 
the  first  endorser  or  of  the  firm ;  that  no  value  had  been  received  for  it  by 
eithei  of  the  parties  subsequent  to  the  drawer ;  that  the  note  had  been 
discounted  by  the  drawer  at  the  bank  (the  plaintiff)  for  his  own  benefit, 
and  was  treated  tliroughout  by  the  bank  and  tlie  dniwer  ^s  his  own  prop- 
erty. And  such  proof  should  go  to  the  jury  with  appropriate  instructions 
from  the  court  in  order  that  they  may  determine  from  all  the  facts  and 
circumstances  of  the  case  whether  the  accommodation  was  made  for  tho 
benefit  of  the  firm  or  for  the  l)enefit  of  the  drawer.  And  if  the  jury 
should  find  (as  is  their  exclusive  province)  that  the  accommodation  was 
for  the  drawer  in  his  indivklual  capacity,  and  that  the  name  of  the  firm  was 
put  there  as  an  accommodation  endorser^  then  before  the  bank  could  re- 
cover it  would  be  necessary  for  it  to  establish  the  fact  that  the  drawer 
had  authority  so  to  use  the  name  of  the  firm. 

3.  It  is  not  enough,  however,  that  the  defendants  show  that  the  plaintiff  had 
reason  to  believe  that  there  existed  these  infirmities  in  the  note.  They  must 
show  knowledge  on  the  part  of  the  plaintiff ;  but  this  knowledge  the  jury 
may  infer  from  the  testimony. 

STATEMENT  OF  THE  CASE. 

This  was  an  action  against  the  defendants  as  indorsersof 
the  following  paper : 

"|1,200.  Washington,  D.  C,  Sept.  27,  1881. 

"  Thirty  days  after  date  I  promise  to  pay  to  the  order  of 
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Prank  Hume  twelve  hundred  dollars,  value  received,  with 
8  per  cent  interest  until  paid,  Payahle  at  2d  National 
Bank. 

Thomas  K  Hums." 
Endorsed : 

'*  Frank  Humr 
«Hume,Cleary&Co." 

Defence:  That  the  endorsements  did  not  bind  the  defend* 
ants,  because  made  by  Thomas  L,  Hume  to  raise  money  for 
his  individual  benefit  without  the  knowledge  or  consent  of 
his  partners,  of  which  the  plaintiff  had  notice. 

Issue  being  joined  the  plaintiff  gave  evidence  tending  to 
prove  that  on  and  before  the  date  of  the  note  in  suit 
Thomas  L.  Hume,  Frank  Hume,  and  James  K.  Cleary  were 
partners  in  trade- under  the  name  of  Hume,  Cleary  &  Ck)., 
and  carried  on  the  business  of  wholesale  and  retail  grocers 
and  liquor  dealers  in  the  city  of  Washington,  D.  C. ;  that 
the  endorsement  of  the  firm  name  on  the  note  in  suit  was 
in  the  handwriting  of  Thomas  L,  Hume,  who  died  a  few 
days  before  the  maturity  of  the  note ;  that  the  note  was 
presented  by  the  notary  of  the  plaintiff  to  its  book-keeper 
at  the  counter  of  said  bank  and  payment  demanded  at  4 
o'clock  in  the  afternoon  on  the  29th  of  October,  1881,  the 
date  of  its  maturity,  and,  not  being  paid,  was  protested, 
and  the  30th  of  October,  1881,  being  Sunday,  notice  of  de- 
mand, non-payment  and  protest  was  on  the  31st  of  October, 
1881,  delivered  to  Frank  Hume,  and  also,  on  behalf  of  the 
firm  of  Hume,  Cleary  &  Co.,  to  James  K.  Cleary.  The 
attorney  for  the  plaintiff  then  offered  to  read  to  the  jury 
the  note  and  certificate  of  protest,  and  to  such  reading  the 
dafendants'  attorney  objected,  because  no  evidence  had  been 
given  of  the  handwriting  of  the  maker  and  first  endorser  of 
the  note ;  but  the  objection  was  overruled  and  the  note  and 
certificate  of  protest  allowed  to  be  read ;  to  which  ruling 
the  defendants  excepted. 

The  plaintiff  then  rested. 

Thereupon  the  defendants  offered  to  prove  that  the  en- 
dorsement of  the  name  of  Hume^  Cleary  &  Co.  was  without 


92  Bask  v.  HuifE. 

the  knowledge,  authority  or  assent  of  the  defendants,  or 
either  of  them,  and  in  violation  of  the  articles  of  copartner- 
ship of  the  firm  of  Hume,  Cleary  &  Co. ;  and  further,  that 
the  first  information  received  by  them,  or  either  of  them, 
of  said  endorsement  was  the  notice  of  protest  of  the  said 
note,  and  neither  of  said  defendants  ever  confirmed  or  rati- 
fied said  endorsement ;  and,  further,  that  the  name  of  Frank 
Hume  upon  the  said  note  was  not  in  the  handwriting,  nor 
within  his  knowledge,  authority,  or  assent,  and  that  the  same 
was  a  forgery,  and  that  the  first  information  he  had  of  the 
endorsement  was  through  the  notice  of  protest  of  the  said 
note ;  and  further,  that  no  proceeds  whatever  of  the  said 
note  ever  went  to  the  said  defendants,  or  either  of  them, 
nor  did  any  benefit  ever  accrue  to  them,  or  either  of  them, 
or  to  the  said  firm,  from  the  said  note ;  and  further,  that  the 
transaction  evidenced  by  said  note  never  had  any  existence, 
but  was  wholly  fictitious,  and  that  the  said  note  was  made 
by  the  said  Thomas  L.  Hume,  and  the  name  of  Frank  Hume 
was  forged  thereon,  and  the  endorsement  of  Hume,  Cleary 
&  Co.  was  made  by  said  Thomas  L.  Hume  in  fraud  of  his 
co-partners,  and  for  the  purpose  of  obtaining  money  for  pri- 
vate advantage. 

And  the  defendants,  by  their  counsel,  claimed  that  the 
aforesaid  evidence  was  admissible,  because  the  same  affected 
the  said  note  and  endorsements  with  fraud  and  forgery,  and 
threw  upon  the  plaintiff"  the  burden  of  showing  that  it  paid 
value  for  said  note,  and,  in  taking  the  same,  acted  in  good 
faith.  And  the  said  offered  evidence  being  objected  to  by 
counsel  for  the  plaintiff,  the  court  refused  to  allow  the  same, 
or  any  part  thereof,  to  be  given  to  the  jury.  And  the  court 
decided  that  the  several  matters  so  offered  in  evidence  were, 
and  each  of  them  was,  inadmissible  in  evidence,  unless  the 
defendants  further  proposed  to  prove  that  the  said  matters 
were  known  to  the  plaintiff  at  the  time  it  discounted  the 
note  sued  on,  or  that  the  plaintiff  had  notice  of  the  same, 
or  that  the  plaintiff  received  the  said  note  in  bad  faith. 

And  to  the  said  ruling  that  the  said  evidence,  or  any  part 
thereof,  was  inadmissible  to  shift  the  burthen  of  proof  as  to 
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value  or  good  faith,  and  unless  the  defendants  should  fur- 
ther prove  affirmatively  knowledge  or  notice  or  bad  faith  on 
the  part  of  the  plaintiff,  the  defendants  excepted  severally 
to  the  refusal  of  the  court  to  allow  each  proposition  of  fact 
contained  in  their  offer. 

The  defendants  then  gave  evidence  tending  to  prove  that 
Thomas  L.  Hume  had  a  private  account  with  the  plaintiff; 
that  the  original  note  (of  which  the  note  in  suit  was  the  last 
renewal)  submitted  by  Thomas  L.  Hume  to  the  plaintiff  for 
discount  was  dated  August  11,  1881,  for  $3,000  at  five  days, 
which  by  a  series  of  curtails  and  renewals  reached  the  note 
in  suit;  that  the  proceeds  of  said  discount  was  placed  to  the 
private  account  of  Thomas  L.  Hume  with  the  plaintiff;  that 
no  portion  of  the  proceeds  of  said  discount  went  to  said 
firm  of  Hume,  Oleary  &  Co.,  or  to  either  of  the  defendants, 
nor  were  the  defendants  consulted  or  notified  of  said  trans- 
action ;  that  the  renewal  notices  were  always  sent  to  Thomas 
L.  Hume;  that  Thomas  L.  Hume  never  spoke  to  the  de- 
fendants or  either  of  them  in  relation  to  the  transaction ; 
that  the  first  knowledge  the  defendants  had  of  said  renewals 
was  at  the  trial  of  this  cause  and  their  first  knowledge  of 
the  note  in  suit  was  after  the  death  of  Thomas  L.  Hume, 
when  they  received  notice  of  protest;  that  M.  G.  Emery, 
president  of  the 'plaintiff  corporation,  frequently  came  to 
defendants'  place  of  business,  but  always  asked  for  Thomas 
L.  Hume,  and  always  talked  privately  with  him ;  that  de- 
fendants never  spoke  to  Mr.  Emery  about  this  transaction, 
and  never  k^ew  until  the  day  of  trial  that  one  of  the  re- 
newal notes  was  sent  to  the  bank  from  the  store  of  Hume, 
Cleary  &  Co.;  that  the  defendants  never  knew  that  Thomas 
L.  Hume  was  using  the  original  note  or  any  renewals  of  it 
for  his  private  benefit,  and  never  ratified  his  use  of  it;  that 
the  firm  of  Hume,  Cleary  &  Co.  was  in  good  standing  August 
11,  1880,  and  never  had  occasion  to  borrow  money,  and  that 
Thomas  L.  Hume  ifor  seven  or  eight  years  before  his  death 
was  engaged  in  the  dairy  business  and  stock  raising. 

And,  thereupon,  the  defendants  offered  to  prove  by  Frank 
Hume,  one  of  the  defendants,  that  the  plaintiff,  when  it  dis- 
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counted  the  series  of  notes  mentioned  in  the  evidence,  had 
reason  to  know  and  helieve  that  the  endorsement  of  the 
firm  name  by  Thomas  L.  Hume  was  used  by  him  as  a  mere 
accommodation  endorsement  to  enable  him  to  get  money  by 
the  discount  of  the  notes,  said  money  to  be  used  for  his  pri^ 
vate  purposes  and  not  for  the  purposes  of  the  firm,  and  that 
the  plaintiff,  having  reason  to  know  and  believe  that  said 
Thomas  L.  Hume  was  acting  as  aforesaid,  failed  to  make 
inquiry  as  to  whether  said  endorsement  was  made  by  the 
authority  or  with  the  assent  of  the  defendants,  and  that  such 
endorsement  was  not  made  by  and  with  the  authority  or 
assent,  and  that  the  plaintiff,  by  discounting  the  said  notes 
with  such  endorsement,  and  having  reason  to  know  and  be^ 
lieve  as  aforesaid,  enabled  the  said  Thomas  L.  Hume  to  per* 
petrate  a  fraud  upon  his  copartners,  and  had  acted  in  bad 
faith. 

And  the  court  thereupon  inquired  of  the  defend^ts' 
counsel  whether  he  had  reason  to  know  or  believe,  or  ex- 
pected to  prove  anything  other  than  such  grounds  for  know- 
ing or  believing,  the  matters  he  spoke  of,  as  were  testified 
to  by  Mr.  Cleary ;  to  which  the  defendants'  counsel  replied: 
"No,  sir;  I  think  not;"  and  also  inquired  whether  he  ex- 
pected to  prove  by  this  witness  that  the  plaintiff  had  knowl- 
edge of  the  said  fact  supposed  to  constitute  fraudulent 
dealing  on  the  part  of  the  said  Thomas  L.  Hume,  in  pro- 
curing the  discount  of  the  said  note,  at  the  time  it  was  dis- 
counted by  the  plaintiff,  to  which  inquiry  the  counsel  for 
the  defendants  replied  in  the  negative. 

Whereupon  the  court  ruled  that  the  said  testimony  so 
proposed  to  be  offered  was  inadmissible,  and  refused  to  ad- 
mit the  same  to  be  given  by  the  defendants.  To  which 
ruling  the  defendants  excepted. 

The  defendants  then  offered  a  number  of  prayers,  as  fol- 
lows, all  of  which  were  rejected : 

"  1.  If  from  the  whole  evidence  the  jury  shall  find  that  the 
notes  in  the  series  given  in  evidence,  beginning  with  that  of 
the  nth  of  August,  1880,  and  ending  with  the  note  in  suit, 
were  presented  for  discount  by  Thomas  L.  Hume,  the  maker. 
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for  his  individual  account,  and  were  so  discounted  by  the 
plaintiff,  then  the  transaction  on  its  face  imported  that  the 
endorsement  of  Hume,  Cleary  &  Co.  was  an  accommodation 
endorsement,  and  it  was  not  competent  for  the  said  Thomas 
L.  Hume  to  bind  his  co-partners  by  such  endorsement  of 
the  firm  name  without  their  authority  or  assent;  and  if 
without  such  authority  or  assent  the  said  Thomas  L.  Hume 
made  the  endorsement  of  the  firm  name  on  the  note  in  suit, 
the  defendants  were  not  bound  thereby  and  the  plaintiff  is 
not  entitled  to  recover." 

"2.  If  from  the  whole  evidence  the  jury  shall  find  that  the 
plaintiff,  in  discounting  the  notes  offered  for  discount  by 
Thomas  L.  Hume,  and  among  them  the  note  in  suit,  dealt 
with  and  treated  the  same  as  his  individual  property,  then 
he,  being  the  maker  of  the  said  notes,  the  endorsement  of 
the  firm  name  thereon  was  an  accommodation  endorsement, 
and  it  was  not  competent  for  him  to  bind  thereby  his  co- 
partners without  their  authority  or  assent;  and  if  the  jury 
shall  find  that  the  endorsement  of  the  firm  name  on  the  note 
in  suit  was  made  without  such  authority  or  assent,  the  de- 
fendants were  not  bound  thereby  and  the  plaintiff  is  not 
entitled  to  recover." 

"3.  If  from  the  whole  evidence  the  jury  shall  find  that  in 
discounting  the  notes  given  in  evidence,  including  the  note 
in  suit,  the  plaintiff  dealt  with  and  treated  the  same  as  the 
property  of  the  firm  of  Hume,  Cleary  &  Co.,  then  the  plain- 
tiff was  not  bound  to  know  that  Thomas  L.  Hume  could 
only  use  said  paper  in  the  usual  course  of  business,  and 
could  not  apply  it  to  his  private  purposes  without  the 
authority  or  assent  of  his  co-partners ;  and  if  the  jury  shall 
find  that  the  said  note  was  discounted  by  the  plaintiff  at  the 
instance  of  the  said  Thomas  L.  Hume,  and  the  proceeds  ap- 
pHed  to  his  private  purposes  by  the  plaintiff  and  by  his 
direction,  then  the  plaintiff  is  not  entitled  to  recover." 

"  4.  The  burthen  of  proof  is  upon  the  plaintiff  to  show  that 
in  discounting  the  note  of  the  11th  of  August,  1880,  for  the 
private  benefit  of  Thomas  L.  Hume,  and  in  renewing  the 
same  for  such  private  benefit  from  time  to  time  with  the 
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endorsement  of  Hume,  Cleary  &  Co.,  it  acted  in  good  ftith 
and  with  reasonable  and  proper  precaution." 

"  5.  If  from  the  whole  evidence  the  jury  shall  find  that  the 
plaintiff  knew,  or  had  reason  to  know,  that  the  said  Thomas 
L.  Hume  was  using  the  endorsement  of  the  firm  name  in 
the  transactions  in  evidence  not  for  the  purposes  of  the  firm, 
but  for  his  private  purposes,  then  it  was  the  duty  of  the 
plaintiff  to  know  that  the  said  Thomas  L.  Hume  could  not 
so  use  the  firm  name  without  the  authority  or  assent  of  his 
co-partners ;  and  if  the  jury  shall  further  find  that  the  firm 
name  was  so  used,  and  for  the  private  purposes  of  the  said 
Thomas  L.  Hume,  in  the  transactions  with  the  plaintiff, 
without  such  authority  or  assent,  then  the  plaintiff  is  not 
entitled  to  recover." 

"6.  It  is  for  the  jury  to  find,  under  all  the  circumstances, 
whether  the  plaintiff  knew,  or  had  reason  to  know  or  be- 
lieve, that  the  said  Thomas  L.  Hume  was  using,  in  his 
transactions  with  the  plaintiff,  the  endorsement  of  Hume, 
Cleary  &  Co.  as  an  accommodation  endorsement,  or  was 
using  the  said  endorsement,  not  in  the  usual  course  of  the 
business,  but  for  private  purposes ;  and  if  the  jury  shall 
find  that  the  plaintiff  knew,  or  had  reason  to  know  or  be- 
lieve, that  the  said  Thomas  L.  Hume  was  so  using  such  en- 
dorsement, then  it  was  the  duty  of  the  plaintiff  to  inquire 
whether  such  use  was  by  the  authority  or  assent  of  the  de- 
fendants before  making  discounts  upon  such  endorsement, 
and  if  the  plaintiff,  instead  of  making  such  inquiry,  made 
the  discount  of  the  notes  mentioned  in  evidence,  and  the 
endorsement  of  the  name  of  Hume,  Cleary  &  Co.  was  used 
without  the  authority  or  assent  of  the  defendants,  and  was 
used  as  aforesaid,  then  the  plaintiff  is  not  entitled  to  recover/' 

"  7.  It  is  for  the  jury  to  find,  under  all  the  circumstances 
of  the  case,  whether,  in  obtaining  the  discount  of  the  11th 
of  August,  1880,  and  the  subsequent  renewals,  the  said 
Thomas  L.  Hume  was  acting  in  fraud  of  his  copartners,  and 
whether,  if  he  was  so  a,cting,  the  plaintiff  knew,  or  had  rea- 
son to  know  or  believe,  the  same.  And  if  the  jury  from  the 
whole  evidence  shall  find  that  the  said  Thomas  L.  Honie 
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was  so  acting,  and  that  the  plaintiff  knew,  or  had  reason  to 
know  or  believe,  the  same,  then  the  plaintiff  is  not  entitled 
to  recover. 

8.  If  the  jury  find  from  the  evidence  that  the  endorse- 
ment of  the  firm  name,  Hume,  Cleary  &  Co.,  on  the  note  in 
suit,  and  on  those  which  preceded  it,  was  made  by  Thomas 
L.  Hume,  a  member  of  said  firm  and  maker  of  said  note, 
without  the  knowledge  or  consent  of  either  of  the  members 
thereof,  and  they  did  not  ratify  or  confirm  it,  and  furth^^r 
find  that  the  plaintiff  discounted  the  note  under  an  agree- 
ment with  the  maker  that  the  proceeds  thereof  should  go 
to  his  individual  credit,  and  not  to  the  use  of  the  firm,  then 
the  defendants  are  not  liable  in  this  action. 

9.  If  the  jury  find  from  the  evidence  that  the  promissory 
note  in  suit,  and  those  which  preceded  it,  was  not  passed  by 
Thomas  L.  Hume,  the  maker  thereof,  to  the  plaintiff  in  the 
course  of  the  ordinary  business  and  transactions  of  the  firm 
of  Hume,  Cleary  &  Co.,  and  further  find  that  neither  of  the 
defendants  had  any  knowledge  or  information  in  relation 
thereto  prior  to  the  maturity  of  the  note  in  suit,  and  that 
no  part  of  the  proceeds  of  any  of  said  notes  was  applied  to 
partnership  purposes,  then  the  plaintiff  is  not  entitled  to 
recover. 

10.  If  the  jury  find  from  the  evidence  that  the  plaintiff 
knew  at  the  time  it  received  the  original  of  the  note  in  suit, 
and  before  it  gave  anything  of  value  therefor,  that  the  part- 
nership name  was  endorsed  thereon  by  the  maker  for  his 
sole  use  and  benefit,  and  the  proceeds  were  so  appli^,  and 
further  find  that  the  defendants,  or  either  of  them,  had  no 
knowledge  of  the  existence  of  said  note,  nor  of  the  renewals 
thereof,  and  never  consented  to  nor  ratified  the  endorsement 
of  the  firm  name  on  said  note,  nor  on  any  of  the  renewals 
thereof,  including  the  note  in  suit,  then  the  plaintiff  is  not 
entitled  to  recover. 

11.  If  the  jury  find  from  the  evidence  that  the  original  of 
the  note  in  suit  was  made  by  Thomas  L.  Hume,  without  the 
knowledge  or  notice  of  the  defendants,  or  either  of  them, 
endorsed  the  name  of  the  firm,  Hume,  Cleary  &  Co.,  on  said 
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note,  and  appropriated  the  proceeds  thereof  to  his  own  use, 
without  the  knowledge  or  consent  of  the  defendants,  or 
either  of  them,  then  he  acted  in  violation  of  his  obligations 
and  duties  to  the  firm  and  in  fraud  of  the  firm ;  and  if  the 
jury  further  find  from  the  eyidence  that  the  plaintiff  had 
knowledge  or  notice,  before  it  paid  value  tor  said  note,  that 
said  Thomas  L.  Hume  intended  to  appropriate  the  proceeds 
thereof  to  his  own  use,  and  not  to  the  use  of  the  firm,  and 
further  find  that  the  defendants,  or  either  of  them,  derived 
no  benefit  from  said  note  or  either  renewal  thereof,  includ- 
ing the  note  in  suit,  and  never  consented  to  nor  ratified  such 
use  of  the  name  of  the  firm,  then  the  plaintiff  is  not  entitled 
to  recover. 

12.  When  a  party  takes  negotiable  paper,  made,  accepted 
or  endorsed  by  one  of  several  partners,  in  or  with  the  part- 
nership name,  and  the  fact  that  such  name  was  not  signed 
or  endorsed  in  the  regular  course  of  the  business  of  the  firm 
is  apparent  on  the  face  of  the  instrument,  or  necessarily  im- 
plied in  the  nature  of  the  transaction,  such  party  cannot 
though  he  may  have  parted  with  value  on  the  faith  of  the 
paper,  charge  the  other  members  of  the  firm,  except  upon 
proof  that  they  assented  to  the  transaction.  In  every  such 
case  he  is  chargeable,  as  matter  of  law,  with  notice  of  want 
of  authority  in  the  individual  partner  to  bind  the  firm  with- 
out their  express  assent. 

18.  When  the  fact,  though  existing,  that  such  name  was 
not  signed  or  endorsed  in  the  regular  course  of  business  of 
the  firm  is  not  apparent  from  the  face  of  the  instrument, 
and  the  nature  of  the  transaction  appears  to  be  susceptible 
of  different  conclusions,  the  question  of  notice  is  one  of  fact, 
to  be  determined  by  the  jury  under  all  the  circumstances. 
In  every  such  case  the  burden  is  again  upon  the  plaintiff^ 
though  he  may  have  parted  with  value,  to  satisfy  the  jury, 
either  that  the  circumstances  of  the  case  did  not  constitute 
notice  to  him,  or  that,  if  they  did,  the  other  members  of  the 
firm  assented  to  the  transaction. 

14.  When  the  fact,  though  existing,  that  such  name  was 
not  signed  or  endorsed  in  the  regular  course  of  the  business 
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of  the  firm  is  not  apparent  from  the  face  of  the  instrument, 
and  the  nature  of  the  transaction  appears  to  have  been  of 
snch  a  character  as  to  give  the  plaintiff  a  right  to  suppose 
that  it  was  a  partnership  transaction,  the  members  contest- 
ing their  ability  must  not  only  show  that  in  fact  it  did  not 
constitute  such  a  transaction,  but  also  that  the  plaintiff  had 
in  some  way  actual  notice.  In  eyery  such  case  the  burden 
is  shifted  upon  the  defendant  to  establish  notice. 

And  thereupon  the  court  having  severally  refused  to  give 
each  of  the  said  prayers,  and  the  defendants  having  excepted 
severally  to  such  reu&als,  ithe  court  charged  the  jury  as  fol- 
lows : 

Gentlbhen  of  the  Jubt:  In  your  absence  I  have  decidedly 
expressed  my  opinion  as  to  the  prayers  which  were  offered 
by  the  defendants,  and  have  rejected  all  of  them.  I  have 
also  considered  it  my  duty  to  withdraw  from  your  considera- 
tion a  large  mass  of  evidence,  which  was  adduced  by  the 
defendants,  tending,  as  they  insisted,  to  prove  some  fraud 
in  connection  with  this  note.  All  of  that  class  of  evidence 
has  been  withdrawn  from  you.  I  therefore  instruct  you 
that  if  you  shall  find  from  the  evidence  that  Thomas  L. 
Hume  was  a  partner  of  the  firm  of  Hume,  Cleary  &  Co., 
within  the  period  from  August  11,  1880,  down  to  this  date, 
that  on  the  date  of  this  note  he  signed  it,  and  afterwards 
endorsed  the  name  of  Hume,  Cleary  &  Co.  upon  the  back 
of  the  note ;  that  that  note  was  discounted  by  the  plaintiff, 
the  Second  National  Bank ;  that  after  that  note  became  due, 
notice  and  due  demand  was  made  upon  the  defendants  in 
this  action  and  protest  was  made  upon  its  non-payment,  ac- 
cording to  the  evidence  given  here  by  Mr.  Balloch  in  the 
case,  then,  if  you  shall  find  those  facts,  the  plaintiff  is  enti- 
tled to  a  verdict  upon  that  note  according  to  its  face.  There 
is  no  dispute  that  this  gentleman  was  a  member  of  that  firm, 
for  it  was  proved  by  the  defendants  as  well ;  that  this  note 
was  discounted  by  the  bank ;  and  also  there  is  no  dispute 
about  the  protest.  If  you  find  those  matters  which  I  have 
just  stated  to  you,  then  your  verdict  should  be  for  the  plain- 
tiff. 
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And  to  the  withdrawal  of  the  evidence  from  the  jury,  except 
in  the  particulars  stated  by  the  court,  and  to  the  instruction 
as  given  by  the  court,  the  defendants  excepted  severally. 

W.  F.  Mattinqly  for  plaintiff. 

W.  D.  DAVinaB,  L.  G.  Hine  and  John  E.  Norrib  for  de- 
fendants. 

Mr.  Justice  Mbrkick  delivered  the  opinion  of  the  court. 

In  the  case  of  Frank  Hume  and  James  K.  Cleary,  against 
whom  a  suit  was  brought  by  the  Second  National  Bank  of 
Washington,  the  plaintiff  was  the  holder  of  a  piece  of  sup- 
posed commercial  paper  in  this  form  of  words: 
"|1,200.  Washington,  D.  C,  S^t  21  y  1881. 

"Thirty  days  after  date  I  promise  to  pay  to  the  order  of 
Frank  Hume  twelve  hundred  dollars,  value  received,  with 
eight  per  cent,  interest  until  paid,  payable  at  Second  Na- 
tional Bank. 

"Thomas  L.  Humk 

Endorsed : 

"Frank  Hume. 
"Hume,  Clbary  &  Co." 

At  the  trial  of  the  cause  the  plaintiff  offered  in  evidence 
the  promissory  note  and  the  protest  and  proved  the  signa- 
ture by  Thomas  L.  Hume,  the  drawer,  who  was  himself  a 
member  of  the  firm  of  Hume,  Cleary  &  Co.,  of  the  firm  name 
as  the  last  endorser,  and  then  rested. 

In  that  state  of  the  case  the  defendant  offered  to  prove 
that  the  note  had  originated  in  fraud;  that  the  name  of 
Frank  Hume,  the  first  endorser,  was  forged ;  and  that  the 
name  of  the  firm,  Hume,  Cleary  &  Co.,  had  been  placed  there 
by  the  drawer  without  authority,  and  that  the  firm  knew 
nothing  whatsoever  of  the  existence  of  the  transcu^tion  and 
had  derived  no  benefit  whatsoever  from  it. 

The  court  upon  that  offer  of  proof  rejected  the  testimony 
as  inadmissible  in  that  stage  of  the  case.  In  this  we  think 
there  was  manifest  error.     The  rule  of  law  has  been  laid 
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down  by  a  concurrence  of  all  the  great  authoritiies  in  this 
country  to  this  effect:  that^  while  it  is  perfectly  compe- 
tent for  the  holder  of  commercial  paper  to  rest,  in  the  first 
instance^  upon  the  proof  of  the  signature  of  the  party  to  be 
charged,  as  in  the  case  of  the  last  endorser  (which  carries 
proof  of  the  others  and  of  the  notice  of  protest — and  that 
proof  raises  a  prima  facie  case  of  good  consideration  and 
bona  fide  ownership),  yet  when  the  defendant  in  such  a  case 
ofkn  to  prove  that  there  was  fraud  or  illegality  in  the 
transaction,  such  proof  is  admissible,  and,  when  admitted, 
it  changes  the  burden  of  proof  and  throws  upon  the  plaintiff 
the  further  obligation  of  accounting  for  the  manner  in  which 
he  obtained  the  paper,  and  of  showing  that  it  was  bona  fide 
and  for  value  received. 

This  doctrine  is  very  clearly  laid  down  by  the  Supreme 
Court  of  the  United  States  in  the  case  of  Commonwealth 
against  Clark,  94  U.  S.,  285.  But  there  is  a  later  case, 
which  was  not  referred  to  in  the  argumen't  of  the  case  at 
bar.  It  was  decided  in  the  State  of  Maryland,  at  October 
Term,  1881,  and  it  so  well  expounds  the  rule  of  law  and 
the  reason  of  it — not  that  it  is  better  authority,  but  being 
later  and  quoting  and  relying  upon  the  decision  in  94th  U. 
S.  which  sets  forth  the  rule  of  law  clearly — that  I  may  be 
pardoned  (in  giving  the  opinion  of  this  court)  for  using  the 
language  of  that  eminent  tribunal  for  the  purpose  of  show- 
ing what  the  opinion  of  this  court  is  in  that  respect  I 
read  from  the  case  of  Cotton  V8,  Pusey  in  67th  Maryland, 
p.  462.    The  court  says  in  its  opinion : 

^^By  the  fifth  prayer  the  court  was  asked  to  instruct  the 
jury  that  if  the  note  was  transferred  to  the  plaintiff  before 
its  maturity,  then  the  onus  was  on  the  defendant  to  show 
by  evidence  that  the  plaintiff  had  notice  of  the  want  of  con- 
sideration for  the  note,  and  the  fraud  in  its  procurement 
from  the  defendant,  and  that,  in  the  absence  of  such  evi- 
dence of  notice  to  the  plaintiff,  he  was  to  be  presumed  to 
be  the  holder  of  the  note  for  value  without  notice.  This 
clearly  is  not  in  accordance  with  the  law.  It  is  true  that 
the  endorsee  or  transferee  in  an  action  against  the  maker 
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of  a  negotiable  note  has  nothing  to  do  in  the  opening  of 
his  case  but  to  prove  the  signatures  to  the  instrument  and 
introduce  it  in  evidence,  for  the  instrument  goes  to  the  jury 
with  the  legal  presumption  that  the  plaintiff  became  the 
holder  of  the  same  for  value  at  its  date  or  before  maturity, 
in  the  usual  course  of  business,  without  notice  of  anything 
to  impeach  his  title.  He  is  at  liberty  to  rest  upon  this  pre- 
sumption, and  is  not  bound,  in  the  first  instance,  to  show 
the  circumstances  under  which  he  obtained  the  note  or  that 
he  paid  value  for  it,  but  for  the  defendant  to  show,  by  such 
proof  as  may  be  properly  left  to  the  jury  to  consider,  that 
the  instrument  was  procured  by  fraud,  or  was  fraudulent  in 
its  inception,  or  that  the  consideration  was  illegal,  or  that 
it  had  been  lost  or  stolen  before  it  came  to  the  possession 
of  the  holder.  The  burden  of  proof  is  changed  and  it  is 
then  incumbent  upon  the  plaintiff  to  show  that  he  acquired 
the  note  bona  fide  for  value,  in  the  usual  course  of  business, 
before  maturity  and  under  circumstances  that  create  no  pre- 
sumption that  he  knew  of  the  existence  of  the  facts  that 
impeach  the  validity  of  the  instrument.  This  is  a  well  es- 
tablished rule  applicable  to  negotiable  instruments,  and  it 
is  said  to  be  wise  and  salutary  in  the  protection  it  affords. 
It  proceeds  upon  the  presumption  that  the  person  who  has 
been  guilty  of  the  fraud  or  illegality  in  obtaining  the  in- 
strument would  dispose  of  it  and  would  place  it  in  the 
hands  of  another  person  to  sue  upon ;  and  it  is  because  of 
such  presumption  that  the  proof  of  fraud,  illegality  or  loss 
casts  upon  thf^  holder  the  burden  of  showing  that  he  is  a 
bona  fide  holder  for  value  or  under  what  circumstances  and 
for  what  value  he  became  the  holder  of  the  note." 

There  the  rule  is  laid  down  emphatically,  and  clearly  as- 
signs the  reasons  upon  which  the  well  founded  rule  is  based 
in  morals,  and  refers  to  94th  U.  S.,  among  others,  and  all 
the  late  authorities  sustaining  fully  the  position  of  the  court 
in  that  case. 

That  being  the  rule  of  law  it  is  manifest  then  that  the 
court  below  erred  in  its  first  ruling  in  rejecting  the  offered 
proof  on  the  part  of  the  defendants  to  show  that  the  note 
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originated  in  fraud  and  illegality  and  the  forgery  of  the 
name  of  one  of  the  parties. 

In  the  further  progress  of  the  cause  there  was  evidence 
offered  on  the  part  of  the  defendants,  and  admitted  subject 
to  exception,  for  the  purpose  of  showing  that  the  note  had 
never  been  the  note  of  the  partnership  or  of  the  first  en- 
dorser, and  that  no  value  had  been  received  for  it  by  either 
of  the  parties  subsequent  to  the  drawer,  and  further  that 
the  note  was  discounted  by  the  drawer  at  the  bank  for  his 
own  benefit,  and  was  treated  throughout  by  the  bank  and 
the  drawer  (although  the  drawer  was  one  of  the  parties 
composing  the  firm),  as  his  own  property. 

It  was  proper  upon  that  form  of  proof  to  submit  the 
whole  case  to  the  jury  to  determine,  as  a  matter  of  fact, 
whether  the  holder  of  the  paper,  at  the  time  he  discounted 
it  on  behalf  of  the  drawer,  was  dealing  with  the  drawer  in 
his  individual  capacity  or  was  dealing  with  him  as  a  mem- 
ber of  the  firm  for  the  benefit  of  the  firm.  Occupying  the 
double  character  of  drawer  of  the  note  and  also  one  of  the 
members  of  the  firm  endorsing  the  note,  it  would  have  been 
competent  for  him,  notwithstanding  the  unusual  form  ot 
the  note,  to  have  treated  it  as  a  note  offered  for  discount 
by  him  in  his  character  as  a  member  of  the  firm  for  the 
benefit  of  the  firm ;  and  if  he  had  professed  to  be  dealing 
with  the  discounting  bank  in  his  character  as  a  member  ot 
^  the  firm  for  the  benefit  of  the  firm,  the  form  of  the  paper, 
when  it  stands  thus  in  the  peculiar  dual  relation  of  a  part- 
ner so  dealing,  would  not  have  been  as  in  the  case  in  the 
95th  U.  8. — the  cashier  of  the  Shawnee  bank  dealing  with 
the  paper  of  the  bank — satisfactory  proof  that  it  was  only 
accommodation  paper  on  the  part  of  the  bank  who  was  put 
there  as  an  endorser,  and  that  the  party  was  therefore  charged 
legally  with  knowledge  and  notice  of  the  infirmity  of  it 
and  bound  to  see  whether  the  accommodation  endorsement 
was  for  the  benefit  of  the  party  offering  it  and  duly  author- 
ized, but,  on  account  of  his  dual  character,  he  would  still 
have  had  the  right  to  deal  with  it  as  partnership  paper  if 
he  had  so  dealt  with  it. 
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But  the  proof  here  goes  on  to  show  that  he  dealt  with  it 
as  his  individual  paper;  that  the  credit  went  to  him;  that 
he  was  charged  as  drawer,  and  his  co-partner,  Frank  Hume, 
was  charged  as  endorser,  and  the  firm  was  charged  as  en- 
dorser;  the  whole  course  of  dealing  therefore  indicating,  or 
furnishing  proof  so  to  speak,  that  he  was  dealing  with  it 
as  for  his  own  benefit  and  using  the  firm  as  an  accommo- 
dation endorser.  All  that  proof  was  proof  competent,  ther«* 
fore,  to  go  to  the  jury  notwithstanding  he  was  a  partner  in 
the  house,  and  notwithstanding  he  presented  it  and  signed 
the  name  of  the  partnership.  It  was  proof  competent  to  go 
to  the  jury  with  appropriate  instructions  from  the  court,  in 
order  that  they  might  determine,  from  all  the  facts  and 
circumstances  of  the  case,  whether  the  discount  was  made 
for  the  benefit  of  the  firm  or  for  the  benefit  of  the  drawer. 
And  if  the  jury  should  find  (as  a  matter  of  fact  it  was  for 
them  exclusively  to  find)  that  the  accommodation  was  for 
him  in  his  individual  capacity,  and  that  the  name  of  the 
firm  was  put  there  as  an  accommodation  endorser,  then,  be- 
fore the  bank  could  recover,  it  would  be  necessary  for  it  to 
establish  the  fact  that  he  (the  drawer)  had  authority  so  to 
put  the  name  of  the  firm  as  accommodation  endorser. 

The  court,  therefore,  under  these  views,  erred  in  rejecting 
that  mass  of  testimony,  erred  in  its  charge  and  erred  in  re- 
jecting a  large  proportion  of  the  pray^ers  of  the  defendant 
based  upon  the  theory  of  the  law  which  I  have  indicated. 
Some  of  the  prayers  of  the  defendant  are  erroneous  for  vari- 
ous reasons,  but  there  were  prayers  enough  to  justify  them 
to  go  to  the  jury  upon  the  theory  that  I  have  indicated. 

The  fifth,  sixth  and  seventh  prayers  of  the  defendant 
were  erroneous  in  this ;  That  they  put  it  to  the  jury  to 
find  that  the  plaintiff  knew  or  had  reason  to  believe  there 
were  these  infirmities.  That,  under  the  rule  as  laid  down 
by  the  Supreme  Court  of  the  United  States,  is  not  enough. 
Ir  the  case  of  Goodman  vs.  Simons,  the  Supreme  Court  of 
thv.  United  States  have  said  it  must  be  knowledge  and  not 
reasonable  belief  The  facts  I  have  adverted  to  were  com- 
petent to  go  to  the  jury  from  which  they  would  have  the 
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right,  according  to  the  weight  they  would  give  to  the  testi- 
mony on  the  one  side  or  the  other,  to  determine  whether,  in 
point  of  fact,  he  had  knowledge  of  the  infirmity  of  the  pa- 
per, and  they  had  the  right  to  make  the  deduction,  if  they 
so  pleased,  that  he  had  knowledge,  and  if  they  should  draw 
the  inference  of  knowledge  from  this  evidence,  which  was 
competent  evidence  to  establish  the  fact  of  knowledge,  then 
the  plaintiff  was  not  entitled  to  recover. 

With  this  explanation  of  the  prayers  I  need  not  criticize 
them  any  further  than  to  say  that  upon  a  review  of  them 
the  court  finds,  in  view  of  this  testimony  which  ought  to  have 
been  admitted,  that  the  court  below  should  have  granted  the 
first,  second,  eighth  and  tenth  prayers  of  the  defendant. 
Those  prayers  covered  the  rule  of  law  that  I  have  just  an- 
nounced as  being  the  true  rule  applicable  to  such  a  case,  and 
would  have  given  the  defendants  the  benefit  of  standing  be- 
fore a  jury  to  argue  upon  all  the  testimony  as  to  whether 
or  not  the  plaintiff,  at  the  time  he  dealt  with  this  negotiable 
paper,,  knew  that  it  was  not  negotiated  for  the  benefit  of 
the  firm  and  that  the  firm  was  an  accommodation  endorser, 
and  therefore  the  firm  was  not  to  be  bound  unless  knowledge 
was  brought  home  that  the  firm  had  authorized  the  endorse- 
ment for  that  purpose. 

The  judgment  of  the  court  below  will  therefore  be  reversed 
and  the  case  will  be  remanded  for  a  new  trial  in  order  that 
on  a  second  trial  it  may  be  conformed  to  the  rules  which  we 
have  laid  down  as  the  true  rules  which  govern  a  case  cir- 
cumstanced as  this  one  is.  There  were  other  exceptions  in 
the  case,  but  it  is  not  tiecessary  to  advert  to  them. 
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Alexander  Jones 

V8, 

The  Baltimore  &  Potomac  Railroad  Co. 

r  Decided  June  1,  1885. 

I  Justices  Gox,  James  and  Mbrrick  sitting. 

Law.    No.  24.864. 

A  railroad  draw-bridge  was  erected  across  the  Potomac  riyer  by  a  railroad 
company  under  authority  of  an  act  of  Congress.  The  statute  provided 
that  the  company  should  keep  the  bridge  and  draw  in  efficient  working 
condition  at  all  times.  A  schooner  passing  through  the  draw  of  the  bridge 
so  injured  it  that  it  was  immediately  closed  by  the  company  and  kept  so 
for  four  days,  during  which  time  the  repairs  made  necessary  to  the  draw 
were  prosecuted  with  all  due  dil  igence.  By  reason  of  the  closing  of  the  draw , 
a  tug  boat  was  detained  and  prevented  from  performing  her  regular  busi- 
ness.   Held,  that  she  was  entitled  to  recover  damages  for  the  detention. 

The  Case  is  stated  in  the  opinion. 

Nathaniel  Wilson  for  plaintiff: 

Those  who,  for  commercial  purposes,  are  using  a  naviga- 
ble stream  as  a  highway  for  vessels  have  the  primary  and 
paramount  right  thereto ;  and  every  obstruction  of  the  navi- 
gation thereof,  or  hindrance  to  the  free  passage  of  vessels 
upon  it,  is  prima  fade  unlawful.  People  vs.  Vanderbilt,  38 
Barb.,  282 ;  Davis  m  Winslow,  51  Me.,  268 ;  Birch  vs.  Schalf, 
28  Penn.  St.,  195 ;  Milwaukee  Gas  Co.  vs.  Steamer  Grame 
Cock,  23  Wis.,  144. 

Private  individuals  suffering  special  damage  for  the  un- 
lawful, unnecessary,  or  unreasonable  obstruction  of  naviga- 
ble waters  are  entitled  to  maintain  a  civil  action  against  the 
obstructors.  Pierce  on  Railroads,  201 ;  Thompson  on  Neg- 
ligence, vol.  1,  p.  558,  and  cases  there  cited ;  Biggs  vs.  Belts, 
22  Eng.  L.  &  E.,  p.  240 ;  Rennich  vs.  Morris,  3  Hill,  N.  Y., 
621 ;  Pennsylvania  vs.  Bridge  Co.,  13  H.,  518 ;  Garritee  vs. 
Baltimore,  53  Md.,  422i. 

It  has  been  expressly  determined  by  the  Supreme  Court  of 
the  United  States  that  the  Potomac  is  a  navigable  river,  is  a 
part  of  the  jiis  pyhlicurriy  and  that  any  obstruction  to  its  navi- 
gation gives  to  any  particular  individual  who  has  sustained 


Jones  v.  Railroad  Company.  lOT 

special  damage  therefrom  the  right  of  private  action  for  such 
special  damage.     City 'of  Georgetown  vs.  Canal  Co.,  12  Pet.,  98. 

A  railroad  company  being  authorized  by  its  charter  or  by 
special  legislation  to  erect,  or  to  use  and  maintain,  a  bridge 
crossing  a  navigable  stream,  the  condition  imposed  by  the 
law  authorizing  the  structure  must  be  strictly  complied  with ; 
and  the  failure  to  comply  gives  a  right  of  action  to  a  party 
who  thereby  suffers  a  special  damage.  Pierce  on  Bailroads, 
p.  202. 

The  charter  or  legislative  authority  for  the  maintenance 
of  such  a  bridge  is  to  be  strictly  construed ;  nothing  is  con- 
ceded but  what  is  granted  in  plain  terms.  Hughes  vs,  N 
W.  R.  R.  Co.,  18  Fed.  Rep.,  113,  and  cases  there  cited; 
Rogers  vs.  K.  &  P.  R.  R.,  35  Me.,  319 ;  Dungan  vs.  Bridge 
Co.,  27  Penn.  St.,  303. 

When  a  railroad  company  is  authorized  by  charter  to  erect 
a  bridge  over  a  navigable  stream,  with  power  to  make  re- 
pairs, &c.,  a  temporary  frame  work  has  been  held  to  be  an 
obstruction,  within  the  meaning  of  the  charter,  for  which 
the  company  would  be  liable  to  compensate  a  person  dam- 
aged thereby.  Memphis  &  Ohio  R.  R.  vs.  Hicks,  5  Sneed, 
Tenn.,  428 ;  Hole  vs.  8.  R.  R.,  6  Hurls.  &  Nor.  (Exch.),  488. 

Enoch  Totten  for  defendant  : 

The  obligation  imposed  upon  the  railroad  company  by  this 
statute  is  certainly  not  greater  than  that  imposed  upon  towns, 
counties  and  cities  in  the  United  States  in  relation  to  bridges. 
In  Massachusetts,  Maine  and  Rhode  Island  the  statutes  re- 
quire the  corporations  to  keep  this  highways  in  repair,  "  so 
that  the  same  may  be  safe  and  convenient  for  travelers,  with 
their  teams,  carts  and  carriages  at  all  seasons  of  the  year." 
Angell  on  Highways,  §  259,  note. 

A  bridge  carried  away  by  a  flood,  must  be  rebuilt  within 
a  reasonable  time,  regard  being  had  to  the  importance  of  the 
road,  the  recognition  of  the  work,  the  opportunity  of  pro- 
curing materials,  and  other  circumstances  connected  with  its 
reconstruction.  Angell  on  High.,  §  270 ;  People  vs.  Tisdale 
Turnpike  Co.,  23*  Wend.,  254 ;  City  of  Madison  vs.  Ross,  3 
Ind.,236;  City  of  Providence  m  Clapp,  17  How.,  161 ;  Hall 
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V8.  Richmond,  2  W.  &  Minot,  344 ;  Reed  vs.  Northfield,  13 
Pick.,  94 ;  1  Thompson  Neg.,  555,  note. 

Even  in  cases  of  injury  to  passengers  by  means  of  an  ac- 
cidental defect  in  a  bridge,  the  railroad  company  is  not  an 
insurer.  It  is  bound  to  employ  skilful  workmen,  and  to 
see.  to  it  that  the  bridge  has  been  properly  constructed  and 
properly  guarded  and  inspected.  Having  done  this,  the  com- 
pany does  its  whole  duty  and  cannot  be  held  as  an  insurer ; 
it  is  not  liable  for  accidents  which  skill  and  care  are  unable 
to  avoid.     Toledo,  Peoria  &  W.  R.  R.  vs,  Conroy,  68  111.,  560. 

In  the  case  of  Townsend  vs.  Turnpike  Road  (6  John.,  90), 
a  traveler  with  his  team  was  passing  over  a  bridge  of  the 
defendant,  and  the  bridge  broke  and  fell,  killing  one  of  the 
horses.  The  proof  showed  that  the  defect  was  latent,  and 
that  on  the  morning  of  the  day  of  the  accident,  the  bridge 
had  been  inspected  and  some  repairs  had  been  put  upon  it 
by  the  defendant.  Held,  that  ^*  the  defendants  are  bound  to 
bestow  ordinary  care  and  diligence  in  the  construction  and 
preservation  of  their  bridges.  They  are  not  responsible  for 
accidents  if  those  accidents  do  not  arise  from  the  want  of 
ordinary  care  and  skill.  See  also  Wilson  vs,  Susq.  Oo.,  21 
Barb.,  79. 

The  degree  of  diligence  required  of  toll  bridge  and  turn- 
pike road  companies  has  been  held  to  be  greater  than  that 
enforced  ordinarily,  because  of  the  contract  relations  between 
the  parties  and  the  special  consideration  paid.  Penn.  &  D. 
Canal  Co.  vs.  Graham,  63  Penn.  St,  290. 

When  a  corporation,  in  consideration  of  the  franchises 
granted  to  it,  is  bound  by  its  charter  to  keep  a  road  or  bridge 
in  repair,  it  is  liable  for  any  injury  to  a  person,  arising  from 
want  of  repair,  whether  the  defect  be  patenter  latent,  unless 
he  be  in  de&ult,  or  unless  the  defect  arose  from  inevitable 
accident,  tempest,  lightning,  or  the  wrongful  act  of  some 
third  person,  of  which  they  had  no  notice  or  knowledge. 
See  also  Monongahela  Bridge  Co.  vs.  Kirk,  46  Penn.  St.,  113 ; 
Penn.  B.  B.  Co.  vs.  Patterson,  73  Penn.  St.,  491. 

Where  a  statute  requires  the  company  to  make.and  keep 
up  a  fence,  it  is  not  to  be  construed  to  mean  that  it  shall  be 
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constantly  kept  up ;  that  it  may  not  get  out  of  order^  without 
thereby  placing  the  company  in  the  light  of  violating  the 
statute ;  on  the  contrary,  it  is  well  settled  that  where  a  proper 
fence  is  once  made,  then  if  from  any  cause  it  becomes  de- 
fective or  insuflScient,  or  is  thrown  down  or  left  open,  that 
it  is  the  duty  of  the  company  to  know  and  ascertain  the 
same  within  a  reasonable  time,  and  thereafter,  within  a  still 
further  reasonable  time,  to  repair  or  restore  the  fence  to  a 
proper  condition. 

In  such  cases,  the  company  is  without  fault ;  and  having 
discharged  its  duty  to  the  public  by  making  a  fence,  is,  un- 
der the  statute,  not  liable  for  subsequent  defects,  if  diligence 
has  been  used  to  discover  and  remedy  the  defect.  Ayles  worth 
vs.  R.  R.  Co.,  30  Iowa,  459 ;  Lemon  vs.  Chicago  &  N.  W.  R. 
R.  Co.,  32  Iowa,  151 ;  McCormick  vs,  R.  R.  Co.,  41  Iowa,  193  ; 
R.  R.  Co.  vs.  Swearingen,  47  111.,  206 ;  R.  R.  Co.  vs.  Barrie, 
55  111.,  226 ;  Smith  vs.  R.  R.  Co.,  24  Ind.,  162 ;  Swearingen 
vs.  R.  R.  Co.,  23  111.,  289;  Hall  vs.  R.  R.  Co.,  88  111.,  368; 
Bartlett  vs.  R.  R.  Co.,  20  Iowa,  188 ;  Amslo  vs.  R.  R.  Co.,  47 
111.,  173 ;  Rorer  on  Railroads,  pp.  640  and  647,  1414. 

The  case  of  Dugan  vs.  Bridge  Co.,  27  Penn.  St.,  312,  re- 
lied upon  for  the  plaintiff,  is  in  favor  of  the  defendant  and 
not  against  it.  The  statutory  requirement  in  that  case  was 
that  the  bridge  should  not  be  so  built  "  as  to  injure,  stop 
or  interrupt  the  navigation  of  said  river  by  boats,  rafts  or 
other  vessels."  It  is  practically  conceded  in  that  case  that 
it  the  obstruction  had  been  by  act  of  providence  or  of  a 
third  person  the  company  would  not  be  liable.  See  also 
Lehigh  Bridge  Co.  vs.  Lehigh  Coal  Co.,  4  Rawle,  24 ;  Penn. 
Canal  Co.  vs.  Graham,  63  Penn.  St.,  290. 

Mr.  Justice  Cox  delivered  the  opinion  of  the  court. 

This  is  an  action  brought  by  the  plaintiff,  Jones,  as  the 
owner  of  a  steam  tug,  against  the  railroad  company  for  keep- 
ing the  draw  of  the  bridge  crossing  the  Potomac  river  closed 
for  four  days,  by  reason  of  which  the  plaintiff  was  detained 
and  his  tug  prevented  from  prosecuting  her  regular  business 
on  the  river.    For  this  he  claims  damages. 
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It  was  agreed  that  the  case  should  be  certified  to  the  Gen- 
eral Term,  and  if  the  court  should  be  of  the  opinion  that 
the  plaintiff  should  pay  the  judgment,  that  judgment  should 
be  entered  for  $293.75  with  costs. 

As  set  forth  in  the  agreed  statement  of  facts,  it  appears 
that  the  draw  of  the  bridge  had  been  injured  by  a  schooner 
which  passed  through  it,  and  that  it  was  immediately  closed 
by  the  company  and  kept  so  for  four  days,  during  which  time 
the  repairs  made  necessary  to  the  draw  were  prosecuted  with 
due  diligence,  and  this  tug  boat  was  detained  and  prevented 
from  performing  her  regular  business  during  that  period  of 
time. 

The  case  seems  to  have  been  argued  for  the  defence  as  if 
the  proximate  cause  of  the  injury  to  the  plaintiff  was  the 
act  of  this  schooner  in  passing  through  this  bridge  and  in- 
juring the  draw.  That  is  not  the  subject  of  complaint  on 
the  part  of  the  plaintiff.  The  subject  of  complaint  is  the 
closing  of  the  draw  by  the  railroad  company — the  voluntary 
closing  of  it — ^and  the  keeping  of  it  closed  for  a  period  of 
four  days.  We  have  been  referred  to  authorities  holding, 
generally,  that  a  railroad  or  bridge  company  is  not  an  in- 
surer of  the  condition  of  the  road  or  bridge  at  all  times  and 
of  its  fitness  for  travel ;  that  a  company  of  that  kind  is  sim- 
ply responsible  for  due  diligence,  and  in  this  case  it  seems 
that  it  used  due  diligence  in  putting  the  bridge  in  repair. 

It  is  claimed  that 'the  closing  of  the  draw  was  necessary  in 
order  to  make  the  necessary  repairs.  It  was  necessary,  it  is 
said,  in  order  that  travel  over  the  bridge  could  be  resumed, 
which  was  vastly  more  important  than  the  travel  up  and 
down  the  river. 

It  does  not  appear,  however,  from  the  facts,  that  it  was  at 
all  necessary  to  keep  the  draw  closed  in  order  to  make  the 
repairs,  and  it  does  not  appear  either  that  it  was  necessary 
for  the  ordinary  travel,  because  rum  constat  that  the  travel 
might  not  have  been  conveyed  across  the  river  by  a  ferry 
boat.  But  whether  it  was  or  not  is  immaterial,  unless  the 
proposition  can  be  maintained  that  the  right  of  way  over 
the  bridge  was  paramount  to  the  right  to  navigate  the  river, 
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and  that  can  hardly  be  said  in  the  face  of  the  law  which 
gives  the  railroad  company  the  privilege  of  going  over  the 
river,  and  which  says  tbat  it  shall  keep  the  bridge  and  draw 
in  efficient  working  condition  at  all  times. 

We  think  on  the  whole  that  the  plaintiff  is  entitled  to 
recover,  and  the  judgment  will  be  entered  according  to  the 
stipulation. 


Martin  C.  Flannbry 
The  Baltimorb  &  Ohio  Railroad  C!o. 

Law.    No.  28,444. 

f  Decided  June  1,  1886. 

1  Justices  Cox,  Jambs  and  Merrick  sitting. 

1.  The  employees  of  a  railroad  company  constitute  the  police  of  the  train 
and  the  passenger,  from  the  moment  he  enters  the  car,  is  entitled  to 
look  to  them  for  protection  in  cases  of  assault  growing  out  of  the  disbr- 
derly  conduct  of  another  passenger  or  passengers. 

2.  When  the  agents  of  a  railroad  company  are  guilty  of  malicious  or  intention- 
ally negligent  conduct,  so  as  to  amount  to  a  reckless  disregard  of  the  rights 
of  passengers,  a  jury  may  award  exemplary  damages;  but  the  court  will 
interfere  when  such  damages  are  grossly  excessire. 

STATEMENT  OF  THE  CASE. 

This  suit  was  brought  to  recover  damages  for  an  assault 
committed  on  the  plaintiff  while  travelling  on  one  of  the 
defendant's  trains  between  the  cities  of  Baltimore  and 
Washington,  by  one  Carroll,  a  fellow  passenger,  and  a 
person  in  nowise  known  to  or  connected  with  the  defendant. 

At  the  trial  the  evidence  in  substance  was  that  on  the 
10th  of  October,  1881,  the  plaintiff  purchased  from  the 
agent  of  the  Baltimore  &  Ohio  Railroad  Company  a  return 
trip  ticket,  entitling  him  to  a  passage  ovef  its  road  to  the 
city  of  Baltimore  and  back  to  Washington ;  that  he  left 
Washington  about  6  o'clock  p.  m.  of  the  same  day,  arriving 
in  Baltimore  on  train  time  ;  that  about  eleven  o'clock  p.  m. 
of  the  same  day  he  went  to  the  company's  depot  on  Camden 
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street  in  Baltimore,  intending  to  take  passage  for  Washing- 
ton ;  that  the  depot  was  crowded  and  the  cars  of  the  train  for 
Washington  full  of  passengers;  that  he  got  npon  the  plat- 
form of  one  of  the  cars  of  the  said  train  and  was  ahout  to  enter 
when  some  person  unknown  to  him,  and  not  an  officer  of  the 
defendant  company,  said  that  he  (Flannery)  could  not  go  in ; 
that  on  being  asked  by  the  witness  why  he  could  not  go  in, 
the  stranger,  who  had  a  woman  with  him,  said  that  he  did 
n^t  want  to  be  bothered  with  him  (witness)  at  the  door ;  that 
•the  stranger  threatened  to  assault  him  and  pitch  him  off;  to 
avoid  trouble  witness  waited  upon  the  platform  of  the  station 
and  then  upon  the  platform  of  the  car  next  in  front  for  the 
coming  of  the  conductor  i  that  in  about  half  an  hour 
the  conductor  came  along,  to  whom  the  plaintiff  told  the 
fact  of  his  being  kept  out  the  car,  and  asked  his  safe  con- 
duct into  the  car.  The  conductor  took  his  ticket,  and  told 
witness  to  follow  him  into  the  car;  that  he  did  follow  the 
conductor  into  the  car,  and  when  he  had  got  about  12  or  15 
feet  from  the  door,  having  found  a  place,  where  there  was 
plenty  of  room,  he  saw  approaching  him  the  man  who  had 
prevented  him  from  entering  the  car ;  that  the  man  caught 
hold  of  witness  by  the  collar  and  said  that  he  must  leave 
the  car ;  witness  claimed  his  right  as  a  passenger  and  argued 
that  he  was  acting  as  a  gentleman  and  in  a  peaceable  way ; 
that  the  man  said  he  didn't  care  a  damn,  and  that  witness 
would  have  to  leave  the  car,  and  seized  the  witness ;  that  cub 
he  did  so  witness  called  upon  the  conductor  several  times, 
who  was  then  a  short  distance  off  collecting  fares,  for  pro- 
tection, and  the  conductor  said  that  "  if  I  didn't  stop  my 
damn  mouth  he  would  pitch  me  off  the  train,"  whereupon 
the  assailing  parties  re-attacked  witness  and  beat  him  off 
the  car  and  the  conductor  knew  of  it;  that  witness  was  cut 
about  the  face  and  was  bleeding  and  stunned ;  that  he  re- 
mained on  the  platform  until  he  reached  Washington  about 
two  o'clock  a.  m.  of  the  eleventh  of  October,  1881 ;  that 
when  he  got  to  Washington  he  went  home,  and  in  the  morn- 
ing went  to  Dr.  Bowen's  office  and  had  his  wounds  dressed 
and  attended  to. 
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On  cross-examination  the  witness  stated  that  at  the  time 
of  his  going  to  Baltimore  the  "Oriole"  was  being  cele- 
brated in  that  city ;  that  there  were  a  great  many  return- 
ing to  Washington  that  night;  that  the  depot,  the  depot 
platform,  and  the  cars  were  full  of  people ;  that  he  had 
never  seen  his  assailant  until  he  was  prevented  by  him  from 
entering  the  car  as  stated  in  his  direct  examination ;  that 
his  assailant  swore  at  him,  and  said:  "Damn  you,  I  will 
pitch  you  off  the  train,"  and  "that  if  he  had  no  lady  with 
him  he  would  pitch  him  off  the  train,"  and  that  he  also 
said  to  witness:  "You  insulted  that  woman"  (the  woman 
with  stranger). 

The  plaintiff  then  offered  as  a  witness  one  Nelson  Levy, 
who  testified  that:  "A  friend  of  mine  and  myself  were 
visiting  the  Baltimore  Oriole ;  we  came  back  on  the  last 
train,  and  met  Mr.  Flannery,  the  plaintiff,  on  the  platform 
of  the  car ;  the  car  was  well  crowded,  and  the  crowd  on  the 
inside  of  the  car  would  not  let  us  in ;  we  had  to  ride  a  con- 
siderable distance  until  the  conductor  came  along ;  the 
conductor  said:  'If  you  follow  me  you  can  go  inside.'  We 
went  in  with  the  conductor ;  there  a  disturbance  arose,  and 
I  found  out  that  Mr.  Flannery  had  been  assaulted;  the 
scuffling  took  place  in  one  half  minute  after  we  entered ;  the 
conductor  was  then  standing  by  me ;  I  heard  Mr.  Flannery 
call  for  assistance  from  the  conductor  several  times,  and  the 
conductor  answered  several  of  these  appeals  in  the  same 
way,  and  said:  'If  you  don't  shut  your  damn  mouths,  I  will 
stop  the  train  and  put  you  all  off/"  Witness  at  the  time 
was  seated  several  seats  from  where  Flannery  was  standing ; 
that  he  did  not  see  Flannery  after  entering  the  car ;  that 
he  did  not  go  to  his  assistance,  being  himself  a  cripple ; 
that  he  saw  him  next  morning,  and  his  face  was  bandaged 
up. 

Dr.  C.  H.  Bowen,  as  a  witness  for  plaintiff,  testified,  that 

on  the  11th  of  October  the  plaintiff  called  at  his  office  for 

treatment;  that  he   had   cuts,   lacerations  and  contusions 

on  the  head,  face  and  scalp,  and  was  cut  through  his  lip  and 

15 
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tongue  and  head  and  an  incision  under  the  left  eye  and  lip, 
and  that  he  attended  plaintiff  and  treated  hie  wounds  for 
about  thirty  days. 

William  Dunn  testified,  that  in  1881,  at  the  time  of  the 
Baltimore  Oriole,  he  saw  Mr.  Flannery  at  the  Baltimore  & 
Ohio  depot  in  Washington  city  on  the  arrival  of  the  train 
from  Baltimore  at  night,  looking  as  if  he  had  oeen 
roughly  handled ;  that  he  had  several  wounds  on  the  face 
and  cheek,  his  clothing  was  torn,  and  he  appeared  to  be 
chilled  through. 

The  plaintiff  having  closed  his  case ;  the  defendant  then 
offered  as  a  witness  A.  E.  Bowen,  who  testified,  that  he 
was  the  conductor  on  the  train  upon  which  the  plain- 
tiff was  at  the  time  of  the  alleged  assault;  that  as  the 
train  was  a  very  long  one,  and  the  cars  very  much  crowded, 
he  authorized  Henry  Worthington,  a  sleeping-car  conduc- 
tor, to  collect  the  tickets  on  the  three  parlor  cars  attached 
to  the  train. 

The  defendant  then  offered  Henry  Worthington  as  a 
witness,  who  testified,  that  he  was  authorized  by  Conduc- 
tor Bowen  to  collect,  and  did  collect,  on  the  occasion  in 
question,  the  tickets  on  the  three  parlor  cars ;  that  after  he 
had,  in  the  course  of  collecting  tickets,  gotten  about  one-third 
of  the  way  in  the  middle  parlor  car,  he  heard  some  one  call 
to  the  conductor,  "I  claim  your  protection;"  that  th^  call 
was  repeated  several  times ;  that  he  immediately  turned 
around  towards  the  end  of  the  car  from  which  the  call  came 
and  said,  "if  the  parties  who  are  making  the  noise  did  not 
immediately  quit,  he  would  stop  the  car  and  put  them  all 
off;"  that  the  noise  and  disturbance  seemed  then  and  there 
to  cease,  but  that  he  did  not  attempt  to  go  to  the  assistance 
of  the  party  who  called  on  him  for  protection  because,  be- 
lieving it  was  all  over,  he  went  on  collecting  the  tickets ; 
that  he  did  not  know  who  called  for  protection ;  that  he  did 
not  see  any  one  who  had  been  hurt  on  the  train  that  night, 
and  did  not  hear  that  any  one  had  been  hurt  on  the  train 
until  some  days  afterwards ;  that  he  afterwards  understood 
that  the  man  who  had  the  difficulty  with  the  plaintiff  was 
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named  Carroll,  and  that  he  is  now  dead ;  that  ho  was  in  no 
way  connected  with  the  company ;  that  the  witness  is  still 
in  the  employ  of  the  defendant. 

The  defenddnt  offered  James  L.  Barbour,  Dr.  C.  W.  Fran- 
zoni,  B.  F.  Summy,  William  Wattington,  and  John  B. 
Ulrich  as  witnesses,  who  testified  that  they  were  on  the 
same  car  with  the  plaintiff  on  the  occasion  named;  that 
they  were  returning  from  the  Oriole,  and  the  train  on  which 
they  were  was  the  last  train  that  night ;  that  it  was  very 
crowded ;  that  they  were  seated  about  the  middle  of  the 
car ;  that  they  heard  no  unusual  disturbance,  and  knew  of 
no  assault  until  after  they  had  reached  Washington ;  that  the 
conductor,  or  pers5n  acting  as  conductor,  was  polite,  atten- 
tive and  gentlemanly. 

The  evidence  being  closed  upon  both  sides ;  the  court  there- 
upon, of  seven  prayers  asked  by  the  defendant,  granted  the 
fourth,  which  was  as  follows : 

"That,  in  order  to  entitle  the  plaintiff  to  recover,  the  jury 
must  be  satisfied  by  a  preponderance  of  testimony  that  the 
conductor  or  person  acting  as  conductor  had  notice  before 
the  assault  or  in  time  during  its  progress  to  have  prevented 
the  injuries  of  which  the  plaintiff  complains,  by  the  exer- 
cise of  due  diligence." 

And  also  the  seventh,  with  the  modifications  as  indicated 
in  brackets: 

"That  in  order  to  entitle  the  plaintiff  to  recover  the  jury 
must  be  satisfied,  by  a  preponderance  of  testimony,  that  the 
conductor,  or  the  person  acting  as  conductor,  had  notice  be- 
fore the  assault  or  in  time  during  its  progress  to  have  pre- 
vented [or  mitigated]  the  injuries  of  which  the  plaintiff 
complains,  by  the  exercise  of  due  diligence  [and  that, 
having  such  notice,  he  gave  no  proper  order  and  took  no 
proper  action  to  give  protection  to  the  plaintiff]." 

The  court,  thereupon,  upon  its  own  motion,  instructed  the 
jury  as  follows,  to  wit: 

1.  "If  the  jury  believe  from  the  evidence,  that  on  the 
night  referred  to   in   the  testimony,   the   plaintiff  was  a' 
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passenger  on  board  the  defendant's  train  from  Baltimore  to 
Washington ;  that  the  plaintiff,  while  conducting  himself 
in  an  orderly  manner,  was  assaulted  by  a  fellow-passenger; 
that  he  thereupon  called  repeatedly  for  assistance  on  the 
conductor,  who  was  then  collecting  tickets  in  the  same  car; 
that  the  conductor  heard  the  call  more  than  once,  and  saw 
the  scuffle;  that  he  did  not  go  towards  the  plaintiff  in  com- 
pliance with  his  appeal  for  help,  but  replied  to  such  calls 
with  language  to  the  effect  that  ^if  they  did  not  stop  their 
damned  noise  he  would  stop  the  train  and  put  them  all  off,' 
and  continued  on  through  and  out  the  car  without  attempt- 
ing to  give  the  plaintiff  any  assistance,  or  to  remove  the 
attacking  party  from  the  car;  and  shall  further  believe 
from  the  evidence  that  after  the  plaintiff  had  made  the  said 
calls  for  assistance,  and  the  conductor  had  made  reply  as 
before  stated,  the  plaintiff  was  further  beaten  and  forced 
out  of  the  car  by  his  assailant,  then  the  plaintiff  is  entitled 
to  a  verdict." 

2.  "  If  the  jury  shall  further  believe  from  the  evidence  that 
before  the  plaintiff  had  entered  the  car  he  informed  the 
conductor  that  he  had  already  been  prevented  from  entering 
it  by  one  of  the  passengers,  and  that  shortly  after  he  entered 
the  car  behind  the  conductor  he  was  again  a  ssaulted  by  the 
same  passenger,  and  thereupon  repeatedly  appealed  to  the 
conductor  for  assistance  ;  and  that  his  cries  were  so  frequent 
and  of  such  a  character  as  reasonably  to  apprise  the  con- 
ductor that  an  assault  was  being  committed,  and  that  the 
conductor's  interference  was  needed  to  stop  it;  and  shall 
further  believe  that  the  conductor  absolutely  neglected  and 
failed  to  interfere,  and  that  such  neglect  and  failure  was 
wilful,  or  was  the  result  of  such  reckless  indifference  to  his 
duties,  and  to  the  rights  of  the  plaintiff  and  the  other  pas- 
sengers as,  in  the  opinion  of  the  jury  amounted  to  an  in- 
tentional violation  of  them,  and  was  accompanied  by  the 
use  of  insulting  or  offensive  words,  addressed  to  the  plaintiff 
in  the  presence  of  the  other  passengers ;  and  that  the  con- 
ductor left  the  car  without  any  further  inquiry  or  interfer- 
ence than  to  m9.ke  use  of  the  expressions  before  referred  to, 
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and  did  not  enter  it  again  during  the  remainder  of  the  trip  ; 
and  shall  liirther  find  that  the  said  Worthington  was  and 
is  still  retained  in  the  service  of  the  defendant  company  ; 
and  if  the  jury  shall  further  believe  that  the  damages  the 
plaintiff  is  entitled  to  recover  as  compensation  for  the  phys- 
ical and  mental  injury  sustained  by  him  would  not  be  suffi- 
cient to  punish  the  defendant  and  serve  as  a  warning  for  the 
future,  and  that  such  punishment  ought  justly  to  be  visited 
upon  the  defendant,  then  the  jury  is  instructed  that  they  are 
authorized  in  their  discretion,  to  give  such  additional  dam- 
ages for  the  sake  of  the  public  example  as  they  may  think 
the  circumstances  of  the  case  require." 

3.  "  The  jury  are  further  instructed  that  they  should  be 
very  cautious  in  the  exercise  of  tlieir  authority  to  give  ex- 
emplary damages,  under  the  circumstances  set  forth  in  the 
second  instruction,  and  should  allow  no  greater  sum  as 
exemplary  damages  (if  they  should  award  such  damages) 
than  IS  just  and  reasonable,  and  should  not  permit  their 
judgments  to  be  so  swerved  by  passion  as  to  render  an 
oppressive  or  unreasonable  verdict." 

To  all  of  these  instructions  the  defendant  severally 
excepted. 

The  court  charged  the  jury  as  follows  : 

"Gentlemen  op  the  Jury:  The  case  is  an  important  one, 
and  it  has  been  carefully  argued.  Its  trial  has  been  con- 
ducted with  such  deliberation  that  almost  all  the  points 
which  are  really  involved  have  been  explained  to  you. 
Therefore  I  conceive  I  can  add  very  little  to  the  language 
of  the  instructions.  I  shall,  however  read  them  anew  and 
make  a  few  remarks  on  the  subject.  Here  the  justice  read 
the  court's  first  instruction.  Now,  gentleman  that  is  the 
general  law  of  the  case,  which  is  based  on  the  idea  that  the 
railroad  company  and  its  employees  are  the  police  of  the 
train.  A  passenger  does  not  enter  the  depot  or  that  part 
allotted  to  the  cars,  exept  by  presenting  his  ticket.  [He 
goes  in  there  and  takes  his  seat  in  the  car.  From  that 
moment  the  police  of  the  city,  where  he  lives,  are  left  behind 
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hira  and  the  employees  of  the  company  constitute  the  police 
upon  whom  the  passengers  are  dependent  for  their  protec- 
tion.] This  case,  of  course,  is  not  to  be  tried  in  a  diflFerent 
way  because  the  plaintiff,  if  there  were  evidence  on  the 
point,  is  a  poor  man  or  a  rich  man.  It  is  to  be  tried  just  as 
if  the  plaintiff  had  been  either  one  of  the  distinguished 
counsel  who  had  been  injured.  The  law  is  that  an  orderly 
person,  under  such  circumstances  as  these  shown  here, 
places  himself  under  the  charge  of  the  conductor  and  em- 
ployees of  the  company,  they  are  the  police  upon  whom 
devolves  the  duty  of  seeing  that  he  shall  be  protected  and 
thai  he  travels  in  safety,  which  is  the  purpose  for  which  he 
got  on  the  train.  It  has  been  argued  by  the  counsel  for 
the  defendant  that  if  you  believe  the  conductor,  when  he 
was  called  upon,  made  the  threat  that  unless  the  noise 
ceased  he  would  put  those  people  off,  and  if  you  further 
find  that  he  believed  that  was  all  that  was  necessary  for 
him  to  do,  then  he  had  discharged  his  duty — in  other  words 
that  his  belief  was  the  measure  of  his  duty. 

Mr.  Merrick.  "  I  said  that  if  the  conductor  ordered  the 
noise  to  cease  and  it  was  then  suspended,  and  he  believed 
the  disturbance  was  over,  then  he  had  done  his  duty."  This 
correction  was  assented  to  by  the  court. 

"This  I  conceive  to  be  an  incorrect  statement  of  the  law. 
The  question  as  to  what  was  his  duty  is  one  of  fact.  It  was 
not  suflScient  for  him  to  say  that  he  believed  that  that  was 
all  that  was  necessary.  Was  the  reiteration  of  the  cry  for 
assistance,  and  the  manner  of  the  cry,  and  the  circumstances 
surrounding  it,  suflScient  to  induce  the  conductor  reasonably 
to  believe  that  his  interference  was  requisite  to  stop  the 
quarrel  that  was  going  on  in  the  car  ?  It  is  also  argued 
that  it  would  make  a  difference  in  some  way,  probably  upon 
the  question  of  damages,  if  the  jury  should  think  that  the 
plaintiff  was  the  aggressor  and  a  wrong-doer  in  the  prelimi- 
nary trouble  on  the  platform  of  the  car.  It  is  for  yon  to 
determine  whether  there  was  proof  that  he  was  a  wrong- 
doer at  this  period.     The  evidence  on  that  point   comes 
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from  the  plaintiff  himself,  and  he  positively  denies  any  such 
impatation.  Mr.  Levy  says  he  saw  nothing  in  the  man's 
conduct,  at  any  time,  except  that  of  a  gentleman,  and  the 
conductor,  himself,  does  not  say  that  he  was  misbehaving 
himself.  But  it  is  argued  that  you  may  infer  that  he  had 
given  some  serious  offence  because  the  plaintiff  admits  that 
his  assailant  had  accused  him  of  having  insulted  a  lady. 

["I  say,  in  reference  to  that,  that  when  you  are  considering 
whether  such  an  inference  may  be  made  by  you,  you  will 
remember  that  this  circumstance  was  testified  to  only  by  the 
plaintiff  himself,  who  denies  positively  that  there  was  any 
truth  in  the  man's  charge.  It  would  be  a  most  curious 
conclusion  to  say  that  the  plaintiff  was  the  aggressor  in 
the  quarrel,  when,  according  to  his  statement,  which  is  the 
only  testimony  on  the  subject,  it  was  forced  upon  him  by 
his  assailant.  Suppose  the  plaintiff  had  testified  that  the 
man,  in  commencing  the  quarrel,  had  prefaced  it  by  saying 
"You  are  the  man  who  shot  Garfield,*'  would  you  be  justi- 
fied in  concluding,  from  the  fact  that  the  man  did  make 
that  charge,  that  it  was  true  ?  Of  course  this  is  rather  an 
exaggerated  illustration,  but  it  serves  to  explain  my 
meaning.] 

["You  are  to  take  into  consideration  all  the  facts.  It  is 
your  duty  to  consider  every  particle  of  the  testimony  ;  every 
thing  adduced  by  the  defendant,  as  well  as  by  the  plaintiff; 
hut  you  are  not  to  imagine  things  of  which  there  is  no 
proof  at  all.  You  are  not  to  conjecture  this,  that,  or  the 
other,  for  the  reason  that  your  oath  is  to  decide  the  case 
according  to  the  evidence.  You  would  have  no  right  even 
to  act  upon  any  circumstance  connected  with  the  case  that 
one  of  you  may  know,  unless  it  has  been  given  in  proof  on 
the  witness  stand,] 

"These  remarks  apply  specially  to  the  first  instruction, 
which  refers  more  particularly  to  the  question  of  responsi- 
bility and  duty.  Next,  as  to  the  matter  of  damages,  which 
is  explained  in  the  second  instruction.  Ordinarily  it  is  the 
duty  of  the  jury  to  find  a  verdict  in  an  amount  which  they 
believe  would  fairly  compensate  a  plaintiff  for  injuries  sua- 
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tained.  There  are  cases,  however,  where  the  jury  can  go 
beyond  this  for  the  sake  of  public  example.  In  such  cases 
they  have  the  right  to  give  larger  damages  than  they  be- 
lieve would  serve  merely  to  compensate  for  the  individual 
injury.  Now,  I  have  here  stated,  as  carefully  as  I  could,  the 
conditions  surrounding  this  branch  of  the  case  (reading 
from  second  instruction  to  the  words 'and  that  the  con- 
ductor's interference  was  needed  to  stop  it/) 

"  [I  pause  here  to  state,  what  seems  to  me  to  be  the  proper 
rule  on  that  subject,  that  it  would  not  be  enough  for  the  con- 
ductor to  say :  *  When  I  told  those  people  I  would  put  thena 
off  the  car,  I  believed  that  threat  would  be  enough.'  It  is 
not  suflScient  for  the  conductor  to  content  himself  with  this, 
because  it  would  create  a  measure  of  duty  which  would  be 
an  extremely  insufficient  one,  since  the  conductor  might  be 
very  stupid  about  it,  and  satisfy  himself  too  readily,  and 
without  due  consideration  that  his  mere  threat  would  suffice 
to  allay  the  discord.]  The  inquiry  would  rather  be  as  to  the 
actual  appearance  of  affairs  then  before  him. 

"  What  was  the  nature  of  the  call  ?  Was  it  only  indica- 
tive of  some  trivial  disturbance,  or  was  it  of  such  intensity 
and  earnestness,  and  so  often  repeated,  as  would  reasonably 
apprise  him  that  an  assault  was  being  committed,  and  that 
his  assistance  was  needed  (reading  again,  commencing : 
'And  shall  further  believe,'  &c.,  to  the  words  'amounted  to 
an  intentional  violation  of  them').  That  is  again  a  test. 
[If  you  find  he  acted  in  such  a  careless  manner,  and  with 
such  reckless  indifference  as  showed  that  he  didn't  care 
about  the  rights  of  the  man  at  all,  and  if  you  believe  that 
was  the  state  of  mind  in  which  this  appeal  was  rejected  by 
the  conductor  (reading  again  to  the  words  '  and  shall  find 
that  the  said  Worthington  is  still  retained').] 

"  [In  reference  to  that  I  say  it  appears  that  he  is  now  clerk 
of  this  defendant  in  its  parlor-car  factory.  It  is  fair  that 
you  should  take  this  circumstance  into  consideration  in 
determining  whether  or  not  the  company  condemned  his 
act  as  conductor,  though  they  still  retained  him  in  another 
capacity.]     (Reading  rest  of  instruction.)     [You  observe  it 
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is  left  to  your  discretion^  if  you  shall  find  such  facts  as  I 
have  set  forth  here,  and  if  you  should  come  to  the  con- 
clusion that  the  damages  which  would  merely  oompenacUe  ^ 
plaintiff  for  his  injuries  would  be  insufficient  as  an  ex- 
ample, and  that  this  was  a  case  you  should  find  a  verdict 
by  way  of  example,  then  you  are  at  liberty  to  no  further 
and  give  him  additional  damages,  which  are  indifferently 
called  exemplary  or  punitive  damages,  or  smart  money.] 
There  is  another  designation,  sometimes  used  ^vindictive' 
damages,  which,  I  confess,  has  an  unpleasant  sound  in  a 
court  of  justice.  Now  the  question  is,  what  should  you  do 
about  the  amount  of  the  damages?  With  reference  to  that 
question  I  say  (reading  third  instruction)  you  are  not  try 
ing  in  this  case,  gentlemen,  to  wreak  vengeance  on  any 
body.  You  are  to  do  justice  in  the  matter  between  these 
parties;  [and  the  consideration  that  this  is  a  corporation 
should  not  weigh  with  you  one  particle  beyond  what  is 
just  and  reasonabie.] 

"I  think  it  also  my  duty  to  say  that  the  company  should 
not  be  held  answerable  for  the  language  of  the  counsel 
for  the  defendant  in  his  treatment  of  the  case,  if  you  should 
think  he  has  been  unreasonably  severe  upon  the  plaintiff 
here.  We  are  talking  now  of  what  occurred  in  1881, 
and  not  of  the  conduct  of  the  company's  agents  since  that 
time. 

'^  There  is  another  remark  I  will  make  in  reference  to  an 
argument  of  the  counsel  for  the  plaintiff  that  the  test  of 
the  amount  you  should  award  in  this  case  is  to  put  your- 
selves in  the  position  of  the  person  injured,  and  conceive 
what  simi  would  induce  you  to  submit  to  such  treatment 
It  is  true,  this  idea  may  find  a  place  in  the  formation  of 
your  judgment,  but,  of  course,  it  cannot  be  a  conclusive  test 
in  such  a  case.  [There  may  be  jurors  who  would  not  endure 
to  be  struck  an  insulting  blow  for  a  million  of  money,  but 
it  does  not  follow  that  a  blow  infiicted  by  one  man  on  another 
should,  therefore,  entitle  every  plaintiff  to  a  verdict  from 
such  a  juror  for  such  an  amount.] 

"  So  you  observe  that  that  is  not  a  fair  test  always.     There 
16 
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are  two  instructions  granted  with  some  modifications^  at  tlie 
instance  of  the  counsel  for  the  defendant.  (Beading  fourth 
prayer  of  defendant.) 

^^That  is  common  sense  and  I  grant  the  instruction  for  the 
reason  that  the  conductor  might  he  out  of  the  car  when  one 
man  may  strike  another.  You  cannot  expect  a  conductor  to 
stand  at  the  hack  of  every  seat  and  prevent  such  things 
as  that  from  occurring.  The  case  for  recovery  must  he  such 
an  one  as  it  is  insisted  is  shown  here.  Where  the  conduc- 
tor had  notice  that  the  fracas  was  going  on^  and  could,  hy 
his  interference,  have  stopped  it,  or  at  least  mitigated  it, 
then  the  question  is,  whether  he  gave  a  proper  order  and 
took  proper  means,  hecause  merely  to  give  an  order  to  stop 
might  he  totally  inefficient. 

(Beading  seventh  prayer  for  defendant.) 

^^That  I  grant  you  are  to  take  into  consideration  all  the 
circumstances. " 

To  such  parts  of  the  charge  as  are  enclosed  in  brackets 
the  defendant  also  excepted. 

The  jury  found  for  the  plaintiff  and  returned  a  verdict 
for  $5,000. 

H.  0.  &  B.  Claughton  for  plaintiff: 

Whether  exemplary  damages  is  merely  compensation,  or 
punishment,  it  is  now  universally  recognised  and  established 
that  in  all  actions  on  the  case  for  tort  a  jury  may  inflict  them. 
2  Sedgwick,  456  (side  page)  et  acq.  to  467;  Milwaukee  B.  R. 
Oo.  V.  Armo,  1  Otto,  465 ;  Day  v.  Woodsworth,  13  How., 
363 ;  Phila.,  W.  &  B.  B.  B.  Co.  v.  Quigley,  21  How.,  202  ; 
Valtz  V.  Blackmar,  64  N.  Y.,  440 ;  Hoadley  v.  Watson,  45 
Vt,  289 ;  Mc Williams  v.  Pragg,  3  Wis.,  429 ;  Hawes  v. 
Enowles,  114  Mass.,  518. 

Criminal  indifference  to  duty  amounts  to  "  evil  motive." 
B,  &  Y.  Turnpike  Co.  v.  Boone,  45  Md.,  344 ;  Magee  v.  Hol- 
land, 3  Dutch,  86. 

Oross  negligence.  Bailroad  Co.  va,  Lockwood,  17  Wall., 
357  ;  Prickett  vs.  Cook,  20  Wis.,  358. 
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Principal  for  default  of  agent,  without  authorization  or 
ratification.  Goddard  vs.  Grand  Trunk  R.  R.  C!o.,  57  Me., 
202 ;  Atlantic  and  G.  \y,  Co.  vs.  Dunn,  19  0.,  162 ;  86  111., 
455;  114  Mass.,  518. 

If  the  jury  find  a  proper  case  for  exemplary  damages,  the 
jury  have  the  right  to  fix  the  amount,  which  will  not  he  dis- 
turbed unless  so  disproportionate  as  to  warrant  the  belief 
that  the  jury  must  have  been  influenced  by  partiality  or 
prejudice.     Hilliard  on  New  Trials,  562,  ei  eeq. 

In  general,  where  there  is  no  certain  measure  of  dam«- 
ages,  the  court  will  not  disturb  the  verdict,  except  for  preju- 
dice, passion,  or  corruption  in  the  jury,  and  where  the  ver«- 
dict  is  palpably  against  the  evidence.    Id.,  563,  567,  578. 

If  the  conductor  authorize  another  conductor  in  the  ser- 
vice of  the  company,  and  wearing^  the  uniform  of  the  com- 
pany, to  act  for  him,  the  company  is  liable  for  the  negligence 
of  such  employee.    Carson  V8.  Leathers,  57  Miss.,  650. 

If  he  had  no  power  to  stop  the  train,  it  is  admitted  that 
it  was  his  duty  to  notify  the  conductor  of  the  assault  It 
amounts  to  the  same  thing. 

The  case  in  34  Connecticut,  Flint  vs.  Transportation  Co. 
was  a  case  of  exemplary  damages,  and  was  decided  by  a  U. 
S.  court.     13  Wall.,  3. 

R  T.  MsRRiCK  and  Gborgb  E.  Hamilton  for  defendant: 

The  allowance  of  exemplary  damages  is  the  exception  and 
not  the  rule.  In  many  of  the  States  it  is  held  that  such 
damages  should  not  be  allowed  unless  the  injury  com- 
plained of  is  the  result  of  the  wUful  and  mcUiciaua  act  or 
conduct  of  the  agent  authorized  or  approved  by  the  com- 
pany. Cleghorn  vs.  R.  R,  Co.,  56  N.  Y.,  44;  Travers  w.  R. 
R  Co.,  63  Mo.,  421 ;  Bass  vs.  R  R  Co.,  42  Wis.,  654;  R  R. 
Co.  vs.  Hammer,  72  111.,  347. 

And  the  extreme  limit  to  which  the  courts  have  gone  in 
the  direction  of  fistvoring  exemplary  damages  in  such  cases 
has  been  to  hold  that  the  allowance  by  way  of  damages  of 
anything  more  than  a  fair  and  adequate  pecuniary  indem- 
nity for  the  wrong  or  injury  suffered  should  never  be  made, 
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except  in  cases  when  the  injury  complained  of  has  been  in- 
flicted molicumsly  or  wantonly;  that  the  wrong  mvst  be  a^g- 
grava^ed  by  the  evil  motive j  and  on  this  rests  the  rule  of  exem- 
plary dam^es,  R.  R.  Co.  vs.  Larkin,  47  Md.,  155 ;  R.  R.  Co- 
vs.  Armes,  91  U,  S.,  489. 

Mr.  Justice  Cox  delivered  the  opinion  of  the  court. 

This  is  a  case  in  which  the  plaintiff  went  upon  the  cars 
of  the  defendant  and  on  first  attempting  to  enter  was  for- 
hidden  to  do  so  by  another  person.  He  appealed  to  the 
conductor^  who  took  him  into  the  car  and  gave  him  a  seat. 
Immediately  afterwards  he  was  assaulted  by  this  other 
man,  and  he  says  he  appealed  to  the  conductor  for  protec- 
tion, but  instead  of  protecting  him  he  says  the  conductor 
insulted  him,  and  left  h^m  to  his  fate,  and  he  was  ejected 
from  the  car  in  a  rather  pitiable  condition. 

We  have  gone  over  this  case  generally,  and  have  exam- 
ined the  instructions  given  by  the  court,  and  do  not  find 
any  error  in  the  ruling  of  the  court  on  the  whole  question 
presented.  One  of  the  principal  questions  submitted  was 
whether  exemplary  damages  could  be  awarded  by  the  jury 
in  favor  of  the  plaintiff.  We  are  not  favorable  to  the  doc- 
trine of  exemplary  damages  against  a  corporation,  but  we 
cannot  close  our  eyes  to  the  fact  that  the  Supreme  Court 
has  recognized  with  approval  the  decisions  of  the  State 
courts  to  the  effect  that  when  the  agents  of  a  railroad  com- 
pany are  guilty  of  conduct  which  is  malicious  or  is  inten- 
tionally negligent,  so  as  to  amount  to  a  reckless  disregard 
of  the  rights  of  passengers,  a  jury  may  award  exemplary 
damages,  and  we  think  that  the  law,  as  applicable  to  the 
facts  in  this  case,  was  properly  presented  by  the  court  to 
the  jury.  There  was  evidence  tending  to  show,  in  the  case 
under  consideration,  that  the  agent  of  the  defendant  was 
guilty  of  wilful  and  intentional  neglect.  There  is,  how- 
ever, one  question  still  left  open.  A  motion  was  made  for 
a  new  trial  in  this  case  on  the  ground  of  excessive  damages. 
That  motion  was  overruled  and  an  appeal  was  taken  which 
brings  before  us  the  question  of  excessive  damages. 
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The  jury  awarded  the  plaintiff  in  this  case  in  their  ver- 
dict, damages  to  the  amount  of  five  thousand  dollars,  at 
least  ten,  if  not  twenty  times,  as  much  as  would  have  actually 
covered  all  the  damages  he  received  and  would  have  been 
ample  compensation  to  him  we  think  All  in  excess  of  this 
is  merely  a  fine  imposed  upon  the  company  which  goes 
into  the  pocket  of  the  plaintiff. 

It  is  claimed  that  where  exemplary  damages  are  given 
by  a  jury  the  court  will  not  interfere  in  the  matter.  The 
court  does  hesitate  to  interfere  in  this  respect,  particularly 
in  certain  cases,  such  as  slander,  libel,  &c.  In  those  cases 
we  seldom  intefere  with  the  verdict  rendered  by  a  jury, 
where  the  damages  are  almost  always  exemplary.  Still, 
when  we  think  the  verdict  rendered,  is  out  of  all  propor- 
tion to  the  injuries  received,  we  feel  it  our  duty  to  inter- 
fere. In  this  case  we  do  not  hesitate  to  say  that  we  regard 
this  verdict  as  grossly  excessive.  We  think  that  five  hun- 
dred dollars  would  have  been  an  ample  amount  for  the 
injury  sustained,  and  we  regard  all  in  excess  of  that 
amount  as  merely  a  punishment  of  the  defendant.  We 
have  therefore  concluded  to  grant  a  new  trial  unless  the 
plaintiff  will  remit  thirty-five  hundred  dollars  of  the  amount 
awarded  and  let  the  verdict  stand  at  fifteen  hundred  dollars. 
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Caroline  Gross  vs,  Frank  M.  Goldsmith,, 

Law.    No.  25,298. 

/  Decided  June  1,  1885. 

I  Justices  Cox,  James  and  Merrick  sitting. 

1 .  Justices  of  the  Peace  in  the  District  of  Ck)lumbia  have  jurisdiction  to  issue 
attachments  for  rent  under  the  provisions  of  sec.  679  R.  S.  D.  C. 

2.  Where  an  attachment  is  issued  for  frent,  part  of  which  is  due  and  part 
not  due,  and  there  is  no  averment,  as  required  by  the  statute,  in  the  afll- 
davit  upon  which  the  attachment  was  issued,  that  the  tenant  was  about 
to  remove  the  goods,  &c.,  the  attachment  will  be  void  as  to  the  rent  not 
due,  but  will  be  allowed  to  stand  as  to  the  rest. 

With  this  case  was  heard  the  case  of  Fitch  et  cU.  vs. 
Hecht,  involving  the  same  point. 
The  Case  is  stated  in  the  opinion. 
N.  H.  Miller  for  plaintiffs. 

B.  F.  Leighton  and  Henry  Wise  Garnbtt  for  defendants. 
Mr.  Justice  Cox  delivered  the  opinion  of  the  court. 

These  two  cases  present  one  question  of  importance  ap- 
plicable to  them  both,  and  that  is  whether  a  justice  of  the 
peace  can  issue  an  attachment  for  rent — a  question  which 
does  not  seem  to  have  been  decided  by  this  court  before. 

The  principal  argument  against  the  right  of  a  justice 
of  the  peace  to  issue  an  attachment  for  rent  is  founded 
upon  the  language  of  the  general  attachment  law  of  1866, 
which  provides  that  writs  of  attachment  and  garnishment 
shall  be  issued  by  the  clerk  of  the  Supreme  Court  of  the 
District.  It  is  supposed  that  this  limits  the  authority  to 
the  clerk  of  the  court.  It  will  be  remembered  that  the 
attachment  law  before  that  date  was  very  imperfect.  We 
had  only  the  attachment  law  of  Maryland,  and  that  allowed 
the  plaintiff  to  procure  an  attachment  from  the  clerk  of 
the  court,  only  upon  the  warrant  of  a  justice  of  the  peace  or 
a  judge  of  the  old  circuit  court,  and  on  the  defendant's 
appearance  the  attachment  was  dissolved.  The  act  of  Con- 
gress of  1866  is  entitled,  -^An  act  to  more  clearly  define 
and  ascertain  the  powers  of  the  Supreme  Court  of  the  Dis- 
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trict  of  Colombia ; "  and  it  amends  the  old  law  by  providing 
that  an  attachment  may  be  issued  at  any  time,  at  the 
commencement^  or  daring  the  progress,  of  a  suit,  whereas 
formerly  it  could  only  be  issued  at  the  commencement.  It 
also  allowed  it  to  be  issued  by  the  clerk  without  any  war- 
rant, and  when  the  attachment  is  served,  it  is  not  dis- 
charged by  the  defendant's  appearance,  but,  as  the  lan- 
guage is, ''  it  shall  not  be  discharged  except  on  the  filing 
of  a  bond,  &c." 

Undoubtedly  that  law  had  reference  to  nothing  but  a 
process  from  the  Supreme  Court  of  the  District  of  Columbia. 
It  had  no  reference  to  rents  particularly,  or  to  the  relation 
existing  between  landlord  and  tettant,  but  applied  to  all 
cases;  But  a  year  after  that  was  passed  the  Landlord  and 
Tenant  Act,  ch.  19,  R,  S.  D.  C,  which  embraces  a  different 
subject  and  offers  an  entirely  different  remedy.  That 
commences  by  saying  that: 

''  The  power  claimed  and  exercised  as  a  common  right 
by  every  landlord,  of  seizing,  by  his  own  authority,  the 
personal  chattels  of  his  tenant  for  rent  arrear  is  abol- 
ished.'' 

We  know  that  the  landlord  possessed  that  power  of  dis- 
training, without  any  reference  at  all  to  the  amount  of 
indebtedness  for  rent.  He  had  as  much  right  to  distrain 
for  rent  amounting  to  less  than  fifty  dollars  as  for  a  sum 
over  that  amount.  And  yet  the  remedy  is  swept  away  in 
all  cases  by  this  act  of  Congress. 

Then  the  next  section  provides — and  this  evidently  was 
intended  as  a  substitute  for  the  remedy  which  was  taken 
away,  and  the  presumption  is  that  the  substitute  was 
intended  to  be  equally  extensive  with  the  remedy  which 
was  destroyed — that: 

"  The  landlord  shall  have  a  tacit  lien  upon  such  of  the 
tenant's  personal  chattels,  on  the  premises  as  are  subject 
to  execution  for  debt,  to  commence  with  the  tenancy,  &c." 

Now  that  is  equally  comprehensive  with  the  first  clause  ; 
that  is  to  say,  it  applies  to  all  cases  where  the  relation  of 
landlord  and  tenant  exists,  and  that  without  reference  to 
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the  amount  of  rent  due.  So  that  a  landlord,  whose  rent  is 
in  arrear  to  the  extent  of  only  fifty  dollars,  has  just  as 
much  a  tacit  lien  on  the  tenant's  goods  as  another  landlord 
who  has  a  claim  of  a  larger  amount. 

Then  this  lien  may  be  enforced,  first,  by  attachment,  to 
be  issued  upon  affidavit,  &c.;  second,  by  judgment  against 
the  tenant,  and  third,  by  judgment  against  a  third  person. 

The  act  does  not  declare  in  what  tribunal  the  attachment 
shall  be  sought,  neither  does  it  say  in  what  tribunal  this 
judgment  can  be  recovered  against  the  tenant  or  a  third  per- 
son. So  that  we  are  referred  to  some  legislation  outside  of 
this  for  the  ascertainment  of  that  question.  Well,  we  find 
on  March  11,  1823,  that  an  act  of  Congress  3  St.  at.  L.,  sec. 
6,  p.  T44,  entitled  "An  act  to  extend  the  jurisdiction  of  jus- 
tices of  the  peace,"  &c.,  provided : 

"  That  the  judges  of  the  Circuit  Court  of  the  District  of 
Columbia  [whose  powers  we  have  succeeded  to]  shall  not 
hold  original  plea  in  the  said  court  of  any  debt  or  damage 
in  cases  within  the  jurisdiction  given  to  justices  of  the  peace 
by  this  act,  which  shall  not  exceed  fifty  dollars,  exclusive  of 
costs." 

That  law  is  still  in  force  and  binding  on  this  court.  We 
cannot  entertain  any  plea  of  debt  or  damage  which  shall  not 
exceed  fifty  dollars  in  amount.  An  attachment  is  a  suit 
in  rem  founded  on  a  personal  indebtedness,  and  only  sus- 
tained by  proof  of  that  personal  indebtedness ;  and  under 
the  provisions  of  that  law  we  could  not  entertain  an  attach- 
ment for  the  sum  of  fifty  dollars  or  less.  But  a  landlord  has, 
under  this  Landlord  and  Tenant  Act,  an  absolute  right  to 
sue  in  any  one  of  three  forms,  viz.,  first,  by  attachment 
against  the  tenant ;  second,  common  law  action  against  the 
tenant,  or  third,  action  against  a  third  person.  He  must 
have  a  remedy  by  one  of  these  three  methods,  and  the  only 
remedy  is  found  in  a  justice  of  the  peace's  court.  Therefore, ' 
as  a  matter  of  implication,  we  conclude  that  a  justice  of  the 
peace  has  a  right  to  issue  an  attachment  in  the  case  of  a 
small  debt  due  for  rent. 

There  is  a  nearly  analogous  case  in  the  powers  invested 
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in  justices  in  reference  to  executions.  Before  the  revision 
of  1874,  under  the  same  act  which  I  have  already  referred 
to  Justices  of  the  peace  could  issue  writs  of  capias  ad  satis- 
fadmdum  and  writs  oi  fi,fa,  to  be  levied  on  the  goods  and 
chattels  of  the  defendant,  and  that  was  the  extent  of  his 
power  as  to  executions.  Now  this  revision  adds  words  which 
change  the  matter  entirely.  It  provides,  sec.  1019,  B.  S.  D. 
C,  that:  "The  plaintiff  is  entitled  to  have  his  execution 
against  the  goods  and  chattels,  lands  and  tenements,  rights 
and  credits,  of  the  defendant,  subject  to  the  exemption  men- 
tioned in  section  seven  hundred  and  ninety-seven." 

We  know  that  a  writ  of  ^./o.  cannot  be  levied  against 
credits,  and  therefore  we  have  inferred  that  the  law  con- 
ferred on  a  justice  of  the  peace  the  right  to  issue  attachments 
by  way  of  execution,  and  that  has  been  uniformly  practiced. 
This  is  a  remedial  statute,  and  ought  not  to  be  construed 
strictly,  but  to  have  a  liberal  construction ;  and  we  are  sat- 
isfied that  the  impression  the  court  first  entertained  on  this 
subject  was  right,  when  the  court,  in  its  scale  of  fees  to  be 
allowed  justices  of  the  peace,  provided  fees  for  this  very  mat- 
ter of  issuing  attachments  for  rent.  We  are  satisfied,  there- 
fore, that  the  court  below  was  right  in  holding  that  a  jus- 
tice could  issue  attachments,  and  that  his  process  could  not 
be  quashed  for  want  of  jurisdiction  in  either  of  these  cases. 

In  the  case  of  Gross  against  Goldsmith  another  question 
was  presented.  It  seems  there  that  the  attachment  was  for 
two  months'  rent — one  of  which  was  not  due,  and  the  aflS- 
davit  for  attachment  did  not  contain  the  averment  required 
by  the  act  as  to  rent  not  yet  due,  namely,  that  the  tenant 
was  about  to  remove  his  goods,  &c.  Accordingly  it  was 
claimed  that  the  attachment  could  not  have  been  issued 
for  that  second  month's  rent.  The  court  allowed  that  claim, 
and  held  that  the  attachment  was  void  in  consequence  of 
being  issued  for  rent,  a  part  of  which,  on  the  very  face  of  the 
matter,  was  not  due,  and  could  not  have  been  sued  for,  nor 
attached  for,  at  that  time,  and  an  appeal  was  taken  on  that 
question. 

As  an  original  question,  I  do  not  know  but  that  I  would 
17 
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hold  the  same  view.  But  I  find  that  the  Maryland  anthori- 
ties  (White  vs.  Solomon,  1  Gill,  372,  and  Dawson  vs.  Brown, 
12  Gill  &  J.,  53),  hold  that  the  attachment  is  not  to  be  dis- 
solved or  quashed  on  the  ground  that  it  could  not  have  is- 
sued for  every  part  of  the*  debt  claimed,  but  it  will  stand 
for  that  part  in  respect  to  which  it  could  properly  issue. 
Therefore  we  overrule  the  decision  of  the  court  on  that 
question. 


Mary  A'n'n  Gibbons  vs,  Jane  Owen  Mahon. 
Equity.    No.  8,914, 

f  Decided  June  1,  1885. 

I  Justices  Cox,  James  and  Merrick  sitting. 

A  testatrix  bequeathed  two  hundred  and  eightj  shares  of  stock  in  a  gaslight 
company  in  trust  to  pay  the  dividends  •^without  diminution  of  principal," 
to  his  daughter  for  life.  The  company  having  from  its  earnings  doubled  it» 
original  plant,  issued,  after  the  death  of  the  testatrix,  additional  shares  of 
stock  representing  this  increase  in  the  capital ;  and  these  shares  it  divided 
among  the  stockholders  in  proportion  to  the  original  stock  owned  by  them. 
The  cestui  que  trust  claimed  these  additional  shares  absolutely  on  the  ground 
that  they  represented  the  profits  or  earnings  of  the  original  shares  and 
were  in  efiEect  dividends.     Hefd; 

1.  A  corporation  has  a  right,  within  reasonable  grounds  and  in  good  faith 
to  reserve  and  apply  the  profits  to  the  increase  of  the  plant,  and  the  stock- 
holders hold  their  stock  subject  to  this  right. 

2.  That  certificates  of  stock  are  simply  the  representative  of  the  interest 
which  the  stockholder  has  in  the  capital  of  the  corporation.  Before  the 
issue,  therefore,  of  this  new  stock,  the  stockholder  held  precisely  the  same 
interest  in  the  increased  plant,  and  in  the  capital  that  he  held  afterwards. 
The  new  shares  were  but  a  new  representation  of  that  interest,  and  not 
an  increase  of  it.  A  dividend  is  something  with  which  the  corporation 
parts,  but  they  parted  with  nothing  in  issuing  this  stock  but  an  evidence 
of  an  ownership  Already  existing.  Being,  therefore,  in  no  sense,  dividends, 
the  duty  of  the  trustee  was  to  hold  them,  together  with  the  original 
shares,  for  the  benefit  of  the  remainderman,  paying  only  the  dividends 
upon  the  whole  to  the  life  legatee. 

The  Case  is  stated  in  the  opinion. 
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Riddle,  Davis  &  Padgett  for  complainant : 

By  the  terms  of  Mrs.  Smith's  will,  the  defendant  holds 
the  original  280  shares  "for  the  advantage  and  behoof"  of 
the  complainant,  whom  the  will  entitles  to  receive  the  divi- 
dends of  those  shares,  as  such  dividends  accrue  during  her 
lifetime. 

"Dividends,"  as  used  in  the  will,  is  unqualified;  it  in- 
cludes, in  its  technical  sense,  as  well  as  in  its  ordinary  and 
common  acceptation,  all  distributions  to  corporators,  of  the 
profits  of  the  corporation,  whether  such  distributions  are 
large  or  small ;  or  whether  made  at  long  or  short  intervals ; 
and  without  any  regard  to  the  manner  or  place  of  their 
declaration  or  mode  of  payment.  Clarkson  is,  Clarkson, 
18  Barb.,  646,  657.     Hooper  r^.  Rossitor,  1  McClel.,  536. 

The  new  shares  are  in  effect  and  in  substance  a  stock 
dividend.  Daland  vs.  Williams,  101  Mass.,  574.  Rand  vs. 
Hubbell,  115  Mass.,  461.  Bailey  vs.  R.  R,  Co,,  22  Wall., 
635-6. 

And  the  tenant  for  life  of  stock  is  entitled  to  all  divi- 
dends declared  thereon  during  his  life,  irrespective  of  the 
time  when  they  were  earned,  provided  only  that  they  do 
not  impair  the  capital  of  the  trust  fund.  Bates  vs.  Mac- 
Kailey,  31  Beav.,  280 ;  Richardson  vs.  Richardson,  75  Me., 
570;  see  Goodwin  vs.  Hardy,  57  Me.,  143;  Jermain  vs. 
Lake  Shore  Co.,  91  N.  Y.,  483;  Paris  vs.  Paris,  10  Ves.,  185. 

J.  HuBLBY  AsHTON  for  defendant: 

The  term  "dividends"  was  evidently  used  in  the  will  in 
its  ordinary  acceptation  of  moneys  paid  out  of  profits  by  a 
corporation  to  its  shareholders. 

The  rule  is  that  when  a  testator  uses  a  word  which  has 
a  well  known  ordinary  acceptation,  it  must  appear  very  cer- 
tain that  he  has  said,  on  the  face  of  the  will,  that  he  uses 
it  in  another  sense,  before  the  ordinary  sense  can  be  inter- 
fered with.  Lord  Cranworth  in  Hicks  vs.  Sollett,  3  De  G. 
M.  and  Gor.,  793. 

The  term  "dividend,"  when  applied  to  corporate  stock, 
has  a  well  understood  signification,  and  imports  only  a  di- 
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vision  of  money  from  what  the  corporation  has  determined 
to  be  income  ;  and  that  is  the  legal  meaning  as  well  as  the 
popular  acceptation  of  the  term.  Bradley,  Ch.  J.,  in  Taft 
r*.  R  R.  Co.  (8  R.  I.,  333),  defines  the  term,  thus: 

"  A  dividend  is  money  paid  out  of  profit  by  a  corporation 
to  its  shareholders." 

And  see  Lockport  rs.  Van  Alstyne,  31  Mich.,  79  ;  Hyatt 
vs.  Allen,  56  N.  Y.,  550 ;  Kings  /«.  R  R.  Co.,  29  N.  J.  L., 
87. 

A  stock  dividend,  as  it  is  called,  is,  in  fact,  no  dividend 
at  all,  and  is  merely  a  dilution  of  the  shares  as  they 
existed  before.  Williams  vs.  Western  Union  Tel.  Co.,  93 
N.  Y.,  162 ;  Taylor  on  Priv.  Corp.,  sec.  801. 

But  whatever  interpretation  is  placed  on  the  term  "  divi- 
dends," as  used  in  this  will,  and  whatever  it  maybe  deemed 
to  embrace,  it  is  clear,  under  the  provisions  of  the  will,  that 
it  does  not  include  any  newly  created  shares  awarded  to  the 
defendant  upon  an  increase  of  the  capital  stock  of  the  cor- 
poration. 

1.  The  280  shares  held  by  the  testatrix  at  the  time  of  her 
death  are  bequeathed  to  the  defendant  upon  the  trust,  dur- 
ing the  life  of  the  plaintiff,  to  cause  the  "dividends"  to  be 
paid  to  her  "without  percentage  of  commission  or  diminu- 
tion of  principal ; "  and  it  is  directed  that,  after  her  death, 
the  stock  and  income  are  to  revert  to  the  estate  of  defend- 
ant "without  encumbrance  or  impeachment  of  waste." 

This  is  not  a  gift  of  the  stock  to  the  plaintiflf ;  as  is  well 
settled.  Read  vs.  Head,  6  Allen,  177  ;  Barrus  vs.  Kirkland, 
8  Gray,  512 ;  Atkins  vs.  Albree,  li  Allen,  361. 

The  bequest  to  the  plaintiff  is  of  the  "dividends"  or  "in- 
come "  only  for  life. 

The  legal  property  in  the  shares  and  the  interest  they 
represent  in  the  corporation,  its  property  and  franchise,  is 
vested  in  the  defendant  by  the  will. 

It  is  only  after  a  dividend  has  been  made  by  the  corpora- 
tion from  what  it  has  determined  to  be  income,  that  the 
plaintiff  has  any  right  or  is  in  a  position  to  claim  anything. 

A  testator  who  gives  personal  property  in  this  manner  i» 
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held  to  have  the  interest  of  the  successive  takers  equally  in 
view.     Kinmouth  vs.  Brigham,  6  Allen,  270. 

This  will  plainly  shows  that  the  testatrix  intended  that 
the  interest  in  the  corporation  bequeathed  to  the  defendant 
should  not  be  impaired  during  the  life  of  the  plaintiff;  that 
no  part  of  it  should  be  diverted  from  the  defendant ;  and 
that  the  whole  should  go  intact  to  defendant  absolutely  af- 
ter the  death  of  the  plaintiff. 

2.  It  is  demonstrably  clear,  under  the  will,  as  thus  ana- 
lyzed, that  all  new  shares  awarded  to  defendant  on  an  in- 
crease of  the  capital  stock,  in  whatever  manner  or  with 
whatever  intent  such  shares  may  have  been  issued,  consti- 
tute an  integral  part  of  the  capital  bequeathed  to  her  in 
trust  and  belong  to  her  absolutely  on  the  death  of  plaintiff. 

The  existing  shares  of  the  capital  stock  of  a  corporation 
represent  all  its  capital ;  and  within  the  designation  of  the 
capital  of  a  corporation  is  embraced  not  only  its  capital 
stock,  but  all  its  property,  real  and  personal,  constituting 
the  assets  of  the  corporation,  including  (as  said  by  the  Su- 
preme Court  of  Massachusetts)  ^'  money  earned  by  the  cor- 
poration, unless  and  until  distributed  among  the  stock- 
holders by  the  corporation."  Gifford  vs.  Thompson,  115 
Mass.,  478 ;  New  Haven  vs.  City  Bank,  32  Conn.,  106 ;  Mora- 
wetz,  Priv.  Corp.,  sec.  348. 

The  capital  of  a  corporation  thus  includes  its  capital 
stock,  while  the  capital  stock  embraces  only  indirectly  the 
capital. 

The  capital  of  a  corporation  thus  defined  is  its  property, 
but  each  shareholder  has  a  vested  interest  in  that  capital 
in  the  proportion  of  the  shares  held  by  him  to  the  whole 
number  of  the  outstanding  shares  of  the  capital  stock  of  the 
corporation.     Lowell,  Transfer  of  Stock,  sec.  4. 

That  interest,  as  the  Supreme  Court  has  often  said,  is  a 
distinct  and  independent  interest  held  by  the  shareholder, 
and  in  his  property,  and  the  certificate  of  stock  is  the  mu- 
niment of  his  title  and  the  evidence  of  his  right.  Van 
Allen  vs.  Assessors,  3  Wall.,  573;  Farrington  vs.  Tennes- 
see, 95  U.  S.,  686;  Kent  vs.  Mining  Co.,  78  K  T.,  159; 
Weatherby  vs.  Baker,  35  N.  J.  Eq.,  505. 
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If,  therefore,  the  capital' stock  is  increased  by  the  proper 
authorities,  the  right  to  take  the  additional  shares  vests  in 
the  shareholders  jpro  rata;  and  when  new  stock  is  issued  to 
share  equally  with  the  existing  stock,  it  is  the  right  of  each 
shareholder  that  it  shall  be  so  distributed  as  not  to  divest 
him  of  his  vested  proportionate  right  in  the  corporate  prop- 
erty, including  the  accumulated  profits. 

This  doctrine,  first  declared  in  Gray  vs.  Portland  Bank, 
3  Mass.,  364,  may  now  be  regarded  as  settled  in  the  law  of 
private  corporations.  Eidman  vs.  Bowman,  58  III.,  444 ; 
State  vs.  Smith,  48  Vt,  266;  Dousman  vs.  Wisconsin,  etc., 
MTg  Co.,  40  Wis.,  418. 

This  right  of  the  shareholders,  in  respect  to  new  shares 
issued  on  an  increase  of  the  capital  stock  of  a  corporation, 
is  a  benefit  or  interest  which  attaches  to  the  old  stock,  not 
as  profit  or  income,  but  as  inherent  in  the  shares  in  their 
very  creation.  It  is  an  original  incident  or  attribute  ap- 
pertaining to  each  share — a  right  to  a  larger  participation 
or  ownership  in  the  capacity  of  the  corporation  to  earn 
profits,  and  not  the  gain  or  income  itself  actually  earned  by 
the  corporation.  Gray  vs.  Portland  Bank,  3  Mass.,  364 ; 
Atkins  vs.  Albree,  12  Allen,  361. 

It  follows  from  these  principles  that,  by  the  bequest  of 
the  legal  property  in  the  original  shares,  the  defendant  be- 
came vested  with  the  legal  right  to  receive,  and  hold,  under 
the  will,  as  part  of  the  corpus  of  the  trust  property,  a  pro- 
portionate number  of  any  new  shares  distributed  by  the 
company  among  the  stockholders. 

That  right  was  an  interest  or  benefit  which  appertained 
to  the  old  shares  in  their  original  creation,  and  passed  to 
the  defendant  by  the  bequest  of  those  shares,  and  can  no 
more  be  diverted  from  her  than  any  portion  of  the  280  shares 
named  in  the  will. 

It  is  obvious  that  the  new  shares  must  be  added  to  the 
old  in  the  hands  of  the  defendant  as  capital,  in  order  to 
execute  the  intention  of  the  testatrix,  as  above  indicated  in 
regard  to  the  interest  held  by  her  in  the  corporation  at  the 
time  of  her  death. 
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Where  new  stock  is  created  and  the  number  of  shares  in- 
creased, each  share  becomes  a  less  proportion  of  the  whole 
stock  than  it  was  before,  so  that  the  original  shares  repre- 
sent a  smaller  fractional  interest  in  the  corporation,  its 
franchises  and  property,  than  they  did  before  the  increase 
of  the  capital  stock.     Leland  vs.  Hayden,  102  Mass.,  642. 

It  is  necessary,  therefore,  that  the  new  shares  be  added  to 
the  old  in  the  hands  of  defendant  as  capital,  in  order  that 
she  may  retain  the  same  proportionate  interest  in  the  whole 
corporation  that  she  previously  held,  and  that  the  interest 
bequeathed  by  the  will  may  be  presarved  for  the  benefit  of 
defendant,  as  legatee  in  remainder,  after  the  decease  of  the 
plaintiflF,  in  conformity  with  the  intention  of  the  testatrix. 

Mr.  Justice  James  delivered  the  opinion  of  the  court. 

This  was  a  bill  filed  to  obtain  the  construction  of  a  will. 
The  case  was  heard  on  bill  and  answer.  It  appears  that 
the  late  Ann  W.  Smith,  of  this  District,  left  by  her  will, 
among  other  things,  280  shares  of  the  stock  of  the  Wash- 
ington Graslight  Company  to  Jane  Owen  Mahon  in  trust 
for  the  complainant.  The  paragraph  of  the  will  referred 
to  is  as  follows:. 

**I  hereby  give,  devise  and  bequeath  to  my  daughter  Jane 
Owen  Mahon,  wife  of  David  W.  Mahon,  of  the  city  of 
Washington  aforesaid,  and  to  her  heirs  and  assigns,  two 
hundred  and  eighty  shares  of  stock  of  the  Washington  Gas- 
light Company  [and  some  other  things]  in  trust  for  the  ad- 
vantage and  behoof  of  my  said  daughter  Mary  Ann  Gib- 
bons; and  that  after  my  decease  the  said  Jane  Owen  Ma- 
hon, her  heirs  and  assigns,  shall  cause  the  dividends  of  said 
stock  and  the  interest  of  said  bonds,  as  they  accrue,  to  be 
paid  to  my  said  daughter  Mary  Ann  Gibbons,  during  her 
lifetime,  without  percentage  of  commission  or  diminution 
of  principal.  And  in  case  ot  the  death  of  the  said  Mary 
Ann  Gibbons,  then  the  said  stock,  bonds  and  income,  shall 
revert  to  the  estate  of  my  said  daughter,  Jane  Owen  Mahon, 
without  encumbrance  or  impeachment  of  waste." 

The  answer  shows  that  the  accumulated  profits  of  the  gas 
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company  were,  from  time  to  time,  expended  in  extending 
the  plants  of  their  works,  and  that  in  the  meantime  divi- 
dends were  declared  and  paid,  and  that  the  latter  were  regu- 
larly paid  over  to  the  cestm  que  trust  by  the  defendant. 

After  the  plant  had  accumulated  so  that  it  was  double  its 
original  value.  Congress,  by  the  act  of  May  24,  1866,  in- 
creased the  capital  stock  of  the  gaslight  company  to  one 
million  dollars,  for  which  the  company  was  authorized,  of 
course,  to  issue  stock.  Two  hundred  and  eighty  additional 
shares  were  issued  to  this  trustee,  and  upon  the  whole,  the 
original  and  the  new  two  hundred  and  eighty  shares,  she 
continued  for  some  years  to  pay  the  dividends  to  the  cestui 
que  trust.  But  now  the  cestui  que  trust  claims  that  these 
two  hundred  and  eighty  shares  should  be  transferred  to  her 
on  the  ground  that,  as  they  represent  profits  earned  and 
declared  by  the  company,  they  really  belonged  to  her  under 
the  terms  of  the  will. 

As  a  proposition  of  law,  a  corporation  has  a  right,  within 
reasonable  grounds  and  in  good  faith,  to  reserve  and  apply 
its  profits  to  the  increase  of  the  plant,  and  the  stockholders 
hold  their  stock  subject  to  this  right.  The  company  is  the 
legal  owner  of  the  whole  plant  and  of  the  capital,  in  trust,  of 
course,  for  the  stockholders;  but  the  stockholder  is  entitled 
to  the  profits  only  when  the  company,  acting  in  good  faith 
and  reasonably,  shall  divide  them;  but  not  until  then. 

These  earnings,  then,  went  into  the  plant  and  were  not 
divided.  The  company  lawfully  reserved  them.  When, 
under  this  act  of  Congress,  it  came  to  issue  new  stock,  the 
stock  was  in  ro  sense  a  dividend.  Certificates  of  stock  are 
simply  the  representative  of  the  interest  which  the  stock- 
holder has  in  the  capital  of  the  corporation.  Before  the  is- 
sue of  these  two  hundred  and  eighty  new  shares  this  trustee 
held  precisely  the  same  interest  in  this  increased  plant  in 
the  capital  of  the  corporation  that  she  held  afterwards.  She 
merely  had  a  new  representative  of  an  interest  that  she  al- 
ready owned,  and  which  was  not  increased  by  the  issue  of 
the  new  shares.  A  dividend  is  something  with  which  the 
corporation  parts.    But  they  parted  with  nothing  in  issuing 
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this  new  stock.  They  simply  gave  a  new  evidence  of  own- 
ership  which  already  existed.  They  were  not  in  any  sense, 
therefore,  dividends  for  which  this  trustee  had  to  account  to 
the  cestui  que  trust.  She  stood  after  the  issue  of  the  new 
shares  just  as  she  had  stood  before,  and  the  trustee  was 
obliged  to  treat  them  just  as  she  did,  namely,  as  a  part  of 
the  original,  and  to  pay  the  dividends  to  the  cestui  que  trusL 
It  is  hardly  worth  while  to  dwell  upon  any  other  propo- 
sition. We  are  of  opinion  that  these  new  shares  were  sim- 
ply representative  of  the  interest  that  the  trustee  already 
had  in  the  corpus.  They  were  not,  in  any  sense,  a  dividend. 
They  came  into  her  hands  in  trust  just  as  the  old  shares 
came  into  her  hands ;  and,  as  we  have  said,  are,  in  fact,  but 
an  additional  representative  of  a  corpus^  which,  before  this 
issue,  was  represented  by  the  original  shares  of  stock. 
The  life  legatee  is  entitled  to  receive,  therefore,  only  the 
dividends  declared  on  all  of  these  five  hundred  and  sixty 
shares.  The  corpus  itself  is  held  by  the  trustee  for  the  bea 
efit  of  the  remainderman. 
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James  H.  Spencer 

vs. 

The  Baltimore  &  Ohio  Bauroad  Company. 

Law.    No.  23,620. 

}  Decided  June  1, 1885. 

I  Justices  Cox,  James  and  Merrick  sitting. 

The  doctrine  of  contributory  negligence  applies  only  where  the  negligent  act 
of  the  plaintiff  is  concurrent  in  point  of  time  with  the  negligent  act  of 
the  defendant  so  that  the  defendant  has  no  opportunity  to  act  with  refer- 
ence to  the  act  of  the  plaintiff.  It  has  no- application  to  a  case  where  the 
negligence  of  the  plaintiff  was  prior  in  point  of  time  to  that  of  the  de- 
fendant. In  such  a  case  the  negligence  of  the  plaintiff  is  not  contribu- 
tory, for  the  defendant's  action  should  be  contrv^led  by  the  plaintiff 's. 
whether  the  act  oi  the  latter  was  the  result  of  carelessness  or  not. 

STATEMENT  07  THE  CASE. 

This  was  an  action  brought  to  recover  damages  for  personal 
injuries  resulting  to  the  plaintiff  from  the  alleged  wrong- 
ful and  negligent  act  of  the  defendant^  in  suddenly  and 
without  notice  starting  and  putting  in  motion  one  of  its 
freight  trains  over  which  the  plaintiff  was  attempting  to 
cross. 

On  the  morning  of  Norember  2d,  1881,  the  plaintiff,  in 
going  to  the  place  of  his  employment  was  delayed  by  the 
blocking  of  the  street  with  the  defendant's  train,  which  was 
standing  upon  the  track  along  the  street  he  desired  to  cross. 
He  waited  for  fifteen  or  twenty  minutes,  expecting  the  train 
to  pass  on,  but  finding  that  it  did  not  more,  and  being  in  a 
hurry  to  get  to  his  work,  he  determined  to  cross  over  be- 
tween the  cars.  Just  as  he  made  the  attempt^  and  was  in 
the  act  of  crossing,,  and  without  any  notice  having  been 
given  by  ringing  the  bell  or  blowing  the  whistle,  the  train 
was  started,  the  coupling  tightened,  and  his  foot  was  caught 
between  the  bumpers  of  two  of  the  freight  cars  and  badly 
crushed. 

Irving  Williamson  and  Campbell  Carmngton  for  plain- 
tiff: 

The  facts  in  this  case  bring  it  directly  within  the  opinion 
of  the  court  in  Grant  vs.  B.  B.  Co.,  2  Mac  Arthur,  277. 
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The  defence  is  contributory  negligence,  and  the  conten- 
tion is  that  the  defendant  cannot  be  charged  unless  it 
had  actual  notice  of  the  position  of  the  plaintiff  a  sufficient 
time  before  the  accident  to  have  avoided  it.  To  this  we  an-* 
swer  that  the  record  shows  that  the  defendant  habitually 
blockaded  the  street  in  question  in  violation  of  law  (Act  of 
Congress,  March  2,  1831 ;  Act  of  Legislative  Assembly,  Au- 
gust 23,  1871),  and  for  a  long  time,  to  the  very  day  of  the 
occurrence,  it  knowingly  permitted  persons  to  pass  (Jver  the 
train  while  it  was  at  rest.  This  custom,  established  by  the 
defendant,  charged  it  with  notice  that  persons  were  so  pass- 
ing, and  made  it  a  duty  to  give  warning  of  some  kind  be- 
fore the  train  was  moved.  The  jury  having  found  that  the 
train  was  stationary  when  the  plaintiff  attempted  to  pass 
over  it  in  pursuance  of  this  custom,  and  that  the  injury  was 
occasioned  by  the  sudden  movement  without  notice,  the 
liability  of  the  defendant  was  fixed.  B.  R.  Co.  vs.  Horst,  3 
Otto,  291 ;  Davies  w.  Mann,  10  M.  &  W.,  546. 

R  T.  Mbrrick  and  Oborob  E.  Hamilton  for  defendant: 

It  is  contended  by  the  plaintiff,  and  was  held  by  the  court 
below,  that  although  the  plaintiff's  negligence  contributed 
to  the  injury,  there  could,  nevertheless,  be  a  recovery  if  the 
defendant  was  also  guilty  of  negligence. 

It  is  true  that  in  some  cases  there  may  be  a  recovery  when 
both  parties  are  guilty  of  negligence,  but  the  negligent 
acts  of  the  defendant  which  will  subject  him  to  liability, 
notwithstanding  the  contributory  negligence  of  the  plain- 
tiff, are  such  as  are  committed  after  he  becomes  aware  of 
the  danger  to  which  the  plaintiff  has  exposed  himself. 
Swigert  r«.  B.  E.  Co.,  16  Mo.,  475. 

In  B.  R  Co.  r«.  State,  31  Md.,  366,  the  court  says:  "It  is 
true  that,  in  some  cases,  there  may  be  negligence  in  both  par- 
ties concerned,  and  yet  an  action  may  be  maintained ;  but 
in  such  cases  it  must  appear,  either  that  the  defendant  might, 
by  a  proper  degree  of  caution,  have  avoided  the  consequences 
of  the  injured  party's  neglect,  or  that  the  latter  could  not, 
by  ordinary  care,  have  avoided  the  consequences  of  the  de- 
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fendant's  negligence.  This,  however,  implies  time  for  the 
one  party  to  become  aware  of  the  conduct  and  situation  of 
the  other,  for  neither  could  be  required  to  anticipate  the 
other's  negligence." 

In  Lewis  vs.  R.  R.  Co.,  38  Md.,  589,  the  court  held  that 
"where  there  is  no  opportunity  for  one  party  to  become 
aware  of  the  negligence  of  the  other,  and  the  injury  is  oc- 
casioned by  the  concurrent  and  co-operating  negligence  of 
both,  it  is  well  settled  that  no  action  will  lie.  In  the  case 
before  us,  if  it  be  conceded  there  was  negligence  on  the  part 
of  the  defendant  in  the  use  of  the  engine  at  the  time  of  the 
injury,  it  is  equally  clear,  there  was  concurrent  negligence 
on  the  part  of  the  plaintiff  in  attempting  to  get  on  the  plat- 
form of  the  car,  and  although  the  crossing  was  temporarily 
blocked,  it  cannot  be  imputed  as  negligence  to  the  agents 
of  the  defendant,  that  they  did  not  anticipate  such  reckless- 
ness on  the  part  of  the  plaintiff.  After  the  attempt  was 
made  to  get  on  the  cars  it  was  impossible  for  the  defendant 
to  have  avoided  the  injury  by  the  exercise  of  ordinary  care, 
because  there  was  no  interval  of  time  during  which  the 
^gents  of  the  latter  could  become  aware  of  the  danger  to 
which  the  plaintiff  was  exposed." 

In  R.  R.  Co.  rs.  Johnson,  103  111.,  512,  it  was  held,  that 
"in  an  action  to  recover  damages  for  a  personal  injury  re- 
sulting from  the  alleged  negligence  of  the  defendant,  the 
plaintiff  having  himself  contributed  to  such  results  by  the 
negligence  on  his  part,  by  placing  himself  in  a  situation  of 
danger,  if  the  question  arises  as  to  the  measure  of  care  it 
was  the  duty  of  the  defendant  to  have  observed  in  case  it 
was  in  his  power  to  have  avoided  the  consequences  of  the 
plaintiff's  negligence,  then,  in  order  to  charge  the  defendant 
it  must  be  shown  he  had  knowledge  of  the  peril  in  which 
the  plaintiff  had  placed  himself,  or  the  equivalent  of  such 
knowledge,  at  least  long  enough  before  the  injury  inflicted 
to  have  enabled  him  to  form  an  intelligent  opinion  as  to 
how  the  injury  might  be  avoided  and  to  apply  the  means." 

In  Dunn  vs.  R.  R.  Co.  (Va.)  16  Am.  &  Eng.  R.  R.  Cases, 
363,  it  was  held  that  "one  injured  by  the  mere  negligence 


Spbncer  v.  Railroad  Company.  141 

of  another,  cannot  recover  compensation  therefor,  if  he,  by 
his  own  negligence  or  wilful  wrong,  contributed  to  produce 
the  injury,  so  that  but  for  his  concurring  and  co-operating 
iault  it  would  not  have  happened ;  except  when  tlie  direct 
cause  of  the  injury  is  the  omission  of  the  other  party,  after 
being  aware  of  the  injured  party's  negligence,  to  use  a 
proper  degree  of  care  to  avoid  the  consequence  of  such  neg- 
ligence." 

And  in  McQuilkin  vs,  R.  R.,  50  Cal.,  7,  it  was  held  that 
"if  the  negligence  of  the  passenger  contributed  directly  or 
proximately  to  the  injury  complained  of,  no  recovery  can 
be  had  against  the  carrier,  whatever  may  have  been  his 
negligence.  It  is  not  giving  the  defendant  the  benefit  of 
this  rule,  as  to  contributory  negligence,  to  charge  the  jury 
that  the  negligence  of  the  plaintiff,  which  contributed  as  a 
proximate  cause  to  the  injury,  will  prevent  a  recovery,  pro- 
vided the  defendant  has  not  been  guilty  of  negligence." 

For  additional  authority  upon  this  point  see  the  follow- 
ing cases:  R.  R.  Co.  vs.  Hall,  72  III,  222;  R.  R.  Co.  vs. 
Holmes,  5  Col.,  177;  Kelly  vs.  Hendrie,  26  Mich.,  255; 
Brown  vs.  R.  R.  Co.,  58  Me.,  384;  Dickey  vs.  Tel.  Co.,  43 
Me.,  492;  Gonzales  vs.  R.  R.  Co.,  38  N.  Y.,  440;  Dwyer 
vs.  Talcott,  16  111.,  300. 

In  the  case  at  bar  it  appears,  from  the  testimony  of  the 
plaintiff  himself,  that  his  attempt  to  cross  over  the  train, 
the  starting  of  said  train,  and  the  infliction  of  the  injury, 
were  almost  simultaneous  in  their  occurrence.  Between 
the  act  of  the  plaintiff  and  the  mov^ement  of  the  train  the 
defendant  could  neither  have  obtained  knowledge  of  the 
plaintiff's  peril  nor  have  taken  steps  to  prevent  it 

It  is  therefore  submitted  that  the  court  erred  in  granting 
its  second  instruction,  and  that  its  remarks  in  explanation 
thereof  were  inapplicable  to  this  case  and  misleading  to  the 
jury. 

The  authority  upon  which  the  instructions  of  the  court 
to  the  jury  are  based,  if  indeed  it  can  be  said  that  they  are 
based  on  authority  at  all,  is  Grant  vs.  R.  R,  Co.,*  2  Mac 
Arthur,  277,  a  case  cited  and  much  relied  on  at  the  trial 
below  by  counsel  for  plaintiff. 
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If  it  were  necessary,  that  case  might  be  distinguished  in 
several  important  particulars  from  the  case  at  bar,  but  the 
mere  suggestion  that  it  was  decided  several  years  before  the 
U.  S.  Supreme  Court  had  announced  its  ofiinion  in  the  B. 
B.  Co.  V8.  Jones,  95  U.  S.,  439,  and  B.  B.  Co.  vs.  Houston, 
cited  suprUj  is  deemed  by  counsel  a  sufficient  commentary 
upon  the  case  of  Grant  vs.  The  B.  B.  Co. 

Mr.  Justice  James  delivered  the  opinion  of  the  court. 

It  appears  that  the  plaintiff  was  on.  the  street  early  in 

the  morning,  during  the  month  of  September,  and  found 

lying  in  his  path  a  long  train  of  cars.     After  waiting  a 

length  of  time  for  the  train  to  move  out  of  his  way,  and 

being  impatient  to  reach  his  business,  he  attempted  to  climb 

over  the  obstruction  by  passing  between  two  cars ;  just  at 

that  moment  the  train  was  started,  without  the  warning 

having  been  given,  by  the  sound  of  a  bell  or  whistle,  and 

^  his  foot  was  crushed.     The  suit  is  based  upon  the  alleged 

I  negligence  of  the  defendant,  to  which  the  plaintiff  claims 

f  not  to  have  contributed. 

At  the  conclusion  of  the  trial,  the  defendant  offered  ten 
prayers,  which  were  all  rejected,  and,  thereupon  the  court 
substituted  two  instructions,  one  of  which  was  as  follows: 

"If  the  jury  believe  from  the  evidence  that  the  plaintiff 
attempted  to  cross  the  track  between  two  of  the  freight  cars 
while  the  train  was  at  rest,  and  that  while  making  such  at- 
tempt the  train  was  put  in  motion  and  the  plaintiff  was 
thereby  injured,  and  shall  further  believe  that  the  plain- 
tiff was  guilty  of  a  want  of  ordinary  care  and  prudence  in 
attempting  to  pass  between  the  cars  while  they  were  at  rest, 
under  the  circumstances,  yet  if  the  jury  shall  also  find  that 
if  the  defendant's  agents,  in  starting  and  moving  the  said 
train  at  the  time  of  the  injury,  had  used  ordinary  prudence 
and  care  in  giving  reasonable  ahd  usual  signals  or  notice 
before  putting  the  train  in  motion,  and  in  keeping  a  reason- 
able lookout,  the  injury  would  not  have  occurred,  then  the 
plaintiff's  want  of  care  and  prudence  in  attempting  to  cross 
between  the  cars  (if  the  jury  shall  find  the  same  proved). 
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would  not  in  law  exonerate  the  defendant  from  responsi- 
bility in  this  action." 

It  will  be  perceived  that  this  instruction  is  applied  to  a 
case  where  the  negligent  act  of  the  defendant  and  that  of 
the  plaintiff  were  concurrent  in  point  of  time.  T^e  same 
rule  has  been  applied  to  similar  circumstances  by  the 
Supreme  Court  ot  Missouri,  and  it  was  adhered  to  in  a  line 
of  cases  in  that  court.  But  an  examination  of  the  cases 
will  show  that  the  rule  as  declared  in  the  Missouri  decis- 
ions is  not  at  all  sustained  by  the  general  line  of  authorities. 

Negligence  consists  in  omitting  what  it  was  the  duty 
of  the  party  to  do  under  the  circumstances.  For  ex- 
ample, in  the  case  of  Davis  vs.  Mann,  10  M.  &  W., 
548,  where  a  person  had  tied  a  donkey  so  that  it  stood 
in  the  road,  and  afterwards  the  driver  of  a  wagon  drove 
carelessly  along  the  same  road  so  that  he  killed  the  donkey, 
the  carelessness  and  negligence  of  the  person  who  tied  him 
there  ia  the  road  was  held  not  to  be  contributory.  The 
negligent  act  of  the  owner  of  the  animal  was  prior  in  time 
to  that  of  the  driver  of  the  wagon.  The  latter  saw  in  the 
road  this  animal,  and  though  it  had  been  negligently  left 
there,  he  had  no  right,  either  wilfully  or  negligently,  to 
drive  over  it.  The  negligence  of  the  plaintiff  in  the  case 
did  not,  in  contemplation  of  law,  contribute  to  the  injury. 
It  was  what  was  called  remote.  But  the  reasoning  of  the 
case  is,  that  the  driver  of  the  wagon  had  before  him  a 
case  which  called  for  a  certain  degree  of  care,  and  he  should 
have  acted  with  reference  to  the  fact  that  the  donkey  was 
standing  there.  It  was,  therefore,  negligence  in  him  to 
drive  as  he  did,  in  view  of  the  circumstance. 

There  is  a  line  of  -CAsee  sustaining  this  principle,  and, 
on  the  other  hand,  cases  where  the  acts  occur  at  the 
same  time,  so  that  the  defendant  has  not  a  case  before 
him  in  which  he  has  to  act  with  reference  to  the  ex- 
istence of  negligence  on  the  other  side.  In  such  a  case  the 
negligence  of  the  plaintiff  is  contributory.  Both  are  the 
effective  cause  of  the  injury  that  happened. 

We  find  this  rule  very  well  stated  in  the  case  of  Trow  vs. 
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Vermont  Central  R.  R.  Co.,  24  Vermont,  494,  which  I  cite, 
not  on  account  of  its  special  authority,  because  it  is  one 
of  a  numerous  line  of  cases,  but  because  it  states  the  princi* 
pie  so  clearly.  Having  cited  some  authorities,  the  court 
says : 

"This  leads  our  investigation  to  the  question  whether  an 
action  can  be  sustained  when  the  negligence  of  the  plain- 
tiflFand  the  defendant  has  mutually  co-operated,  in  producing 
the  injury  for  which  the  action  is  brought.     On  this  ques- 
tion the  following  rules  will  be  found  established  by  the 
authorities.     When  there  has  been  mutual  negligence,  and 
the  negligence  of  each  party  was  the  proximate  cause  oi 
the  injury,  no  action  whatever  can  be  sustained.     In  the 
use  of  the  words  'proximate  cause'  is  meant  negligence  oc- 
curring at  the  time  the  injury  happened.     In  such  case  no 
action  can  be  sustained  by  either,  for  the  resison  Hhat  as 
there  can  be  no  apportionment  of  damages,  there  can  be  no 
recovery.'     So  where  the  negligence  of  the  plaintiff  is  prox- 
imate, and  that  of  the  defendant  remote,  or  consisting  in 
some  other  matter  than  what  occurred  at  the  time  of  the 
injury,  in  such  case  no  action  can  be  sustained  for  the  rea- 
son that  the  immediate  cause  was   the  plaintiff  himself. 
Under  this  rule  falls  that  class  of  cases  where  the  injury 
arose  from  the  want  of  ordinary  or  proper  care  on  the  part 
of  the  plaintiff  at  the  time  of  its  commission.     These  prin- 
ciples are  sustained  by  Hill  vs.  Warren,  2  Stark,  377 ;  7 
Met.,  274;  12  Met.,  415;  5  Hill,  282;  6  Hill,  592;  Williams 
V8.  Holland,  6  C.  &  P.,  23.     On  the  other  hand,  when  the 
negligence  of  the  defendant  is  proximate,  and  that  of  the 
plaintiff  remote,  the  action  can  then  be  well  sustained, 
although  the  plaintiff  is  not  entirely  without  fault.     This 
seems  to  be  now  well  settled  in  England  and  in  this  coun- 
try.    Therefore  if  there  be  negligence  on  the  part  of  the 
plaintiff,  yet  if,  at  the  time  when  the  injury  was  committed, 
it  might  have  been  avoided  by  the  defendant  in  the  exer- 
cise of  reasonable  care  and  prudence,  an  action  will  lie  for 
the  injury.     So  in  this  case  if  the  plaintiff  were  guilty  of 
negligence  or  even  of  positive  wrong,  in  placing  his  horse 
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in  the  road,  the  defendants  were  bound  to  the  reasonable 
exercise  of  care  and  diligence  in  the  use  of  their  road  and 
management  of  the  engine  and  train,  and  if  for  the  want 
of  that  care  the  injury  arose,  they  are  liable.  Such  is  the 
case  of  Davis  vs.  Mann,  10  M.  &  W.,  548,  where  one  unlaw- 
fully left  his  fettered  donkey  in  the  highway,  and  it  was 
killed  by  the  negligence  and  carelessness  of  the  defendant 
in  the  management  of  his  horses  and  wagon,  Lord  Abinger 
held,  *that  he  might  recover,  though  the  animal  was  im- 
properly there.'" 

The  principle  then  is,  that  the  situation  presents  to  the 
defendant  an  occasion  for  a  certain  degree  of  care  meas- 
ured by  the  circumstances,  one  of  which  is  that  he  sees  that 
there  is  a  person  or  an  animal  in  danger,  no  matter  whether 
they  are  there  by  carelessness  or  not,  and  it  is  his  business 
to  exercise  care  with  reference  to  that  situation.  In  such  a 
case  the  fault  of  the  plaintiff  is  held  not  to  be  contributory. 
The  injury  is  the  result  of  the  carelessness  of  the  defend- 
ant. 

When,  however,  the  two  circumstances  occur  at  the  same 
time,  the  defendant  is  not  charged  with  the  duty  of  taking 
care  of  the  plaintiff,  inasmuch  as  the  sudden  occurrence 
of  the  plaintiff's  act  gives  him  no  opportunity  to  do  so. 
The  two  acts  of  negligence  being  concurrent,  each  is  held  to 
contribute  to  the  result 

Applying  this  rule  to  the  facts  of  this  case,  we  find  a 
per8on;engaged  in  the  very  act  of  crossing  this  train — climb- 
ing over  between  the  buffers — at  the  moment  when  this 
defendant  carelessly  started  the  train  without  notice. 

Tor  these  reasons,  and  upon  these  principles,  we  feel  com- 
pelled to  send  the  case  back  for  a  new  trial.  There  was 
error  in  this  instruction. 
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Frank  A.  Cotharin  vs,  E.  G.  Davis. 

f  Decided  June  8,  1885. 

(  Justices  Cox,  James  and  Mebrigk  sitting. 

Law.    No.  21;313. 

1.  Every  bill  of  exceptions  must  be  complete,  either  by  setting  out  the  facts 
on  which  it  is  founded,  or  by  referring  to  some  other  bill  of  exceptions 
which  distinctly  enumerates  them  ;  affirming  Oliver  v«.  Cameron,  MacA. 

'  &  Mackey,  237. 

2.  It  is  error  to  exclude  from  the  jury  parol  evidence  tending  to  show  tliat 
for  the  express  purpose  of  concealing  the  magnitude  of  the  undertaking 
a  blank  was  left  in  the  contract,  and  was  filled  up  without  the  consent 
of  the  party  sought  to  be  charged,  so  as  to  make  the  contract  a  larger 
one  than  the  latter  had  in  contemplation  at  the  time  of  signing. 

3.  Evidence  that  the  paper  was  in  blank  at  the  time  of  signing  is  evidence 
tending  to  prove  the  above  facts. 

4.  The  rule  which  forbids  a  resort  to  parol  evidence  to  vary  a  contract  does 
not  forbid  such  resort  to  tnipply  omissions,  or  to  supply  blanks. 

The  Case  is  stated  in  the  opinion. 
Fred.  W.  Jones  for  plaintiff. 
K.  Boss  Perry  for  defendant: 

1.  As  this  claim  is  not  within  the  protection  of  negotia- 
ble instruments,  the  assignee  takes  it  subject  to  all  defences  ; 
Parsons  on  Contracts  (5th  ed.),  217. 

2.  The  refusal  of  the  court  to  permit  the  jury  to  consider 
in  any  way  the  evidence  to  show  that  the  contract  sued 
on  was  signed  in  blank,  and  that  this  blank  was  afterwards, 
without  the  knowledge,  consent,  or  authority  of  the  de- 
fendant, filled  up  with  the  figures  50,000,  was  error.  That 
this  was  a  material  alteration  of  the  conract,  need  not  be 
discussed.  That  an  unauthorized  alteration  of  a  contract 
in  a  material  respect  will  avoid  it,  is  of  course  settled  law. 
Chitty  on  Cont.,  (10th  Am.  ed.)  p.  757,  note  (o). ;  2  Pars. 
Cont.  (5th  ed.),  716;  1  Smith's  L.  C.  (6th  Am.  ed.),  *956; 
Bigelow  on  Fraud,  98,  99,  104 ;  Lewis  V8,  Shepherd,  1 
Mackey,  46 ;  Angle  m  Co.,  92  U.  S.,  330,  333,  334,  336-339, 
342.     (1875.) 

The  whole  case  would  seem  to  be  capable  of  expression  in 
a  certain  number  oi  questions : 
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1.  Could  the  contract  be  legally  signed  with  the  blank  in 
it? 

2.  If  yes,  could  not  the  parties  agree  what  figures  were 
to  limit  the  edition,  such  figures  not  being  in  the  written 
contract  ? 

3.  If  they  could  so  agree,  is  it  not  competent,  and  even 
necessary  for  the  integrity  of  the  contract,  that  the  oral 
testimony  of  these  and  other  competent  witnesses  should 
be  heard  about  this  agreement  as  to  the  edition  contem- 
plated by  this  contract  ? 

It  seems  to  counsel  that  an  affirmative  answer  must  nec- 
essarily be  given  to  each  of  these  questions;  otherwise  the 
contract  so  signed  in  blank  is  either  illegal — which  can 
hardly  be  said — or  the  plaintiff  had  the  right  to  fill  the 
blank,  and  thus  increase  ad  libitum  the  limit  of  the  con- 
tract, without  the  knowledge  and  consent  of  the  defendant, 
or  rather  against  the  express  agreement  of  both  parties  as  to 
the  said  limit,  which  is  monstrous.  1  Greenleaf  on  Evi- 
dence, sec.  284a.;  Lull  vs.  Cass,  43  K  H.,  62;  Keith  vs. 
Kerr,  17  Ind.,  284;  Taylor  vs.  Galland,  3  Iowa,  17;  Moss 
rs.  Green,  41  Mo..  389;  Webster  vs.  Hodgkins,  25  N.  H., 
(6  Foster)  128;  Miller  v.  Fichthorn,31  Pa.  St.,  252;  Winn 
vs.  Chamberlin,  32  Vt.,  318. 

3.  The  defendant  offered  to  prove  by  a  competent  witness 
that  the  signing  of  the  contract  in  question,  with  the  blank 
in  it,  had  been  procured  by  the  plaintiff  by  means  of  fraud- 
ulent representations  and  concealments.  This  testimony 
was  excluded. 

It  would  hardly  seem  necessary  to  cite  authority  to  estab- 
lish that,  when  the  question  is  of  fraud,  even  a  sealed 
instrument  may  be  impeached  by  parol  testimony.  The 
solemn  recital  in  a  deed  of  a  payment  of  money  has  been 
allowed  to  be  disproved  by  parol.  Again,  a  deed  absolute 
in  form  may  be  shown  to  be  a  mortgage  only  in  effect ; 
and  in  both  these  cases  the  reason  given  is  that  it  would 
be  a  fraud  to  set  up  even  a  solemn  deed  against  the  express 
agreement  of  the  parties,  and  therefore  that  agreement 
may  be  proven  by  parol — the  only  way  in  which  it  can,  in 


148 


CoTHARiN  t?.  Davis. 


the  great  majority  of  cases,  be  proven.  Starkie  on  Evi- 
dence, 672  (marg.) ;  Sprigg  vs.  The  Bank,  14  Peters,  201; 
Babcock  vs,  Wyman,  19  Howard,  289,  &c.,  &c. ;  Bottomly 
V8,  United  States,  1  Story,  135  ;  Van  Buskirk  vs.  Day,  22  111., 
260;  Calkins  vs.  State,  13  Wis.,  389;  Buckm  Appleton,  14 
Maine,  284. 

Where  a  party  has  by  fraud  prevented  the  reduction  of 
part  of  a  contract  to  writing,  the  whole  contract  is  open 
to  parol  proof  in  favor  of  the  other  contracting  party. 
Phyfe  vs.  Warden,  2  Edw.  Ch.,  (N.  Y.,  47  ;  Elliot  vs.  Connell, 
13  Miss.  (5  Smede  &  M.),  91  ;  Kennedy  vs.  Kennedy,  2 
Ala.,  671;  Blanchard  vs.  Moore,  4  J.  J.  Marshal,  471 ;  Hus- 
ton vs.  Noble,  4  J.  J.  Marshal,  130 ;  Anderson  vs.  Bacon, 
1  A.  K.  Marshall,  48 ;  Martin  vs.  Lewis,  1  A.  K.  Marshall, 
102 ;  Wesley  vs.  Thomas,  6  Harris  &  J.,  435 ;  Ohetwood  vs. 
Brittain,  2  N.  J.  Eq.,  (1  Green,)  438. 

Mr.  Justice  Cox  delivered  the  opinion  of  the  court. 

This  case,  which  is  before  us  for  the  second  time,  was 
an  action   brought  upon  the    following:  paper: 

"  Washington,  D.  C,  May  6,  1879. 
F.  A.  Cotharin:  You  are  hereby  authorized  to  insert 
my  advertisement  in  the  'Musical  Gift,'  to  occupy  one-half 
column  second  page,  for  and  in  consideration  of  which  I 
agree  to  pay  to  you  or  order,  on  presentation  of  this  con- 
tract and  certificate  from  a  printer  as  to  the  number 
printed,  at  the  rate  of  |10  for  each  and  every  1,000  copies 
of  the  total  number  printed  and  delivered  for  distribu- 
tion ;  500  copies  to  be  delivered  to  me  for  free  distribution. 
The  edition  not  to  exceed  50,000  copies.  In  case  I  do  not 
furnish  copy  of  advertisement  for  above  edition  within  five 
days  from  above  date,  space  may  be  charged  for  at  the 
same  rate  as  though  copy  had  been  furnished. 

E.  G.  Davis, 

Street  and  No.,  719  Market  SpaceJ' 

The  record  presents  ten  bills  of  exceptions,  of  which  the 
first  only  is  in  proper  condition  to  be  considered  by  the 
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court  Not  one  of  the  others  embody  any  testimony  or 
even  refer  to  any  previous  bills  of  exceptions. 

In  the  case  of  Oliver  against  Cameron,  Mac  Arthur  & 
Mackey,  237,  this  court  recognized  the  rule  which  has 
prevailed  in  Maryland,  that  every  bill  of  exceptions  must 
be  complete,  either  by  setting  out  all  the  facts  on  which  it 
is  founded,  or  by  referring  to  some  other  bill  of  exceptions 
which  distinctly  enumerates  them.  In  this  case  none  of 
the  bills  of  exceptions,  after  the  first,  contain  any  reference 
to  the  preceding  ones,  or  incorporate  any  fact  upon  which 
they  are  founded. 

We  have,  therefore,  only  to  consider  the  first  bill  of  ex- 
ceptions, and  from  that  it  appears  that  after  the  plaintiff 
had  offered  prima  facte  evidence  to  prove  the  handwriting 
of  the  defendant,  &c.,  and  had  shown  his  own  perform- 
ance of  the  undertaking,  the  defendant,  made  an  offer  of 
proof  which  may  be  said  to  embrace  two  propositions.  He 
offered  first  to  prove  that  when  he  signed  the  contract  there 
was  a  blank  where  the  figures  "  50,000  "  now  appear  ;  and, 
secondly,  to  show  that  it  was  the  understanding  between 
him  and  the  plaintiff  that  the  blank  was  to  be  left  unfilled, 
and  that  the  defendant  was  only  to  pay  the  plaintiff  ten 
dollars  under  said  contract  instead  of  five  hundred  dollars 
as  claimed  in  this  action. 

This  offer  was  refused,  and  it  was  said,  in  the  course  of 
the  argument,  that  the  court  below  felt  constrained  to  ex- 
clude the  evidence  under  the  previous  ruling  of  this  court 
in  reviewing  the  first  trial  of  the  case.  It  becomes,  there, 
fore,  necessary  to  refer  to  the  opinion  which  was  delivered 
before  in  reference  to  this  same  case,  and  which  is  reported 
in  2d  Mackey,  230. 

It  appears  that  at  the  first  trial,  after  the  defendant  had 
himself  testified  to  the  existence  of  a  blank  in  the  paper 
when  it  was  signed  by  him,  he  offered  to  show  that  similar 
papers  had  been  presented  to  other  parties  in  Washington 
also  containing  blanks,  all  of  which  were  found  afterwards 
to  be  filled  up  with  the  same  number  of  "  fifty  thousand  " 
copies.     That  evidence  was  admitted  below,  against  objec- 
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tion.  The  fact  offered  to  be  proved  was  considered  by  this 
court  res  inter  alios,  and  the  judgment  below  was  reversed 
on  that  ground,  and  that  is  the  only  question  the  court 
professed  to  decide  in  the  former  hearing  given  in  the 
General  Term.  But  in  delivering  the  opinion  in  that  case 
the  decision  on  that  question  was  prefaced  by  some  sugges- 
tions and  queries  which  are  said  to  have  influenced  the 
court  at  the  last  trial  in  the  ruling  which  is  now  complained 
of.     I  said  on  that  occasion : 

"If  any  wrong  was  done,  the  probability,  it  seems  to 
me,  is  that  it  was  in  omitting  the  words  (these  large  fig- 
ures) 50,000  copies — for  the  purpose  of  preventing  the  de- 
fendant's attention  from  being  called  to  the  magnitude  of 
the  undertaking  he  was  entering  upon.  He  was  thus,  per- 
haps, lulled  into  some  security  and  deterred  from  inspecting 
the  instrument  with  the  care  that  he  ought  to  have  exer- 
cised. Whether  that  folly  of  his  is  a  defence  or  not  is 
not  a  question  before  us,  because  the  record  limits  us  to  the 
question  of  evidence  simply." 

It  will  be  seen,  therefore,  that  we  disclaimed  any  discus- 
sion of  the  question  thus  suggested,  and  really,  therefore, 
it  had  not  the  force  of  a  decision  which  the  court  below  was 
bound  to  follow  . 

Upon  re-examining  this  question  and  reconsidering  the 
question  which  is  now  presented,  it  seems  to  us  very  plain 
that  if  the  jury  should  find  that  the  plaintiff  in  this  case 
left  a  blank  in  this  paper  and  filled  it  up  after  it  was  signed 
by  the  defendant,  for  the  express  purpose  of  concealing  from 
him  the  magnitude  of  the  undertaking,  he  was  attempting 
to  procure  from  him  a  larger  contract  than  the  defendant 
had  in  contemplation — which  would  be  a  plain  fraud — and 
evidence  tending  to  establish  that  ought  to  be  admitted,  and 
evidence  that  the  paper  was  in  blank  when  signed;  and  waa 
filled  up  afterwards,  is  evidence  tending  to  prove  that  condi- 
tion of  things. 

But  there  is  still  another  question.  Proof  was  offered  to 
show  that  the  blank,  by  common  understanding,  was  to  be 
jcft  blank,  and  that  the  defendant  was  only  to  pay  the  plaia- 


COTHARIN  V.  DaVIA.  1 51 

tiff  ten  dollars  under  the  settled  contract.  This  was  ohjected 
to  on  the  ground  that  it  was  parol  evidence  offered  to  con- 
tradict or  vary  a  written  agreement. 

Here  is  an  agreement  which  contains  a  statement  "  the 

edition  not  to  exceed copies."     We  consider  this  as 

having  the  same  effect  as  if  deliberately  written  out  in  this 
form,  and  as  if  the  party  had  said  he  would  pay  ten  dol- 
lars lor  every  thousand,   the  edition  not  to  exceed  

copies,  which  is  equivalent  to  saying  that  he  would  pay  ten 
dollars  for  every  thousand  copies,  to  the  amount  of  blank 
dollars. 

Now,  taking  that  as  a  written  contract,  it  would  be  mani- 
festly incomplete.  There  would  be  an  omission,  a  blank 
in  the  contract,  and  the  rule  which  forbids  a  resort  to 
parol  evidence  to  vary  a  contract  does  not  forbid  a  resort  to 
parol  evidence  to  supply  omissions  or  to  supply  blanks. 
There  will  be  found  a  good  collection  of  cases  on  this  sub- 
ject in  the  notes  to  2  Phillips  on  Evidence,  chap.  1,  in 
which  it  appears  that  the  courts  have  gone  very  far  in  al- 
lowing the  introduction  of  parol  evidence  to  show  what 
they  call  a  stipplemerUary  contract,  particularly  when  the 
contract  on  its  face  is  manifestly  incomplete  and  even  in 
cases  where  there  is  no  appearance  of  such  incompleteness 
on  the  face  of  the  contract. 

Now  we  think  that  this  paper  on  its  face  was  an  incom- 
plete written  contract.  It  had  a  blank  and  it  was  compe- 
tent for  parties  to  supply  that  blank  by  parol  proof,  and 
it  was  therefore  competent  to  show,  outside  of  the  paper, 
that  it  was  agreed  that  the  blank  should  remain  there  and 
that  in  fact  the  number  of  copies  should  be  only  five 
hundred  more,  so  as  to  create  a  liability,  in  the  whole,  of 
ten  dollars. 

We  are  therefore  compelled  to  reverse  the  judgment  in 
this  case,  and  to  order  a  new  trial. 


152  Scott  v.  Railroad  Company. 


WiiLLiAM  Scott  bt  ux. 

vs. 

Thb  Metropoitan  Railroad  Company. 

hkw.    No.  23,794. 

f  Decided  June  8,  1886. 

I  Justices  Cox,  James  and  Mebkice  sitting. 

1.  In  a  joint  action  by  husband  and  wife  for  injuries  received  by  the  wife, 
recovery  cannot  be  had  for  the  loss  of  the  wife's  services  to  the  husband ; 
nor  for  the  loss  of  the  wife's  society,  nor  for  the  expenses  of  her  cure, 
nor  for  attendance  while  sick ;  these  belong  to  the  husband  alone. 

2.  Hence  an  unqualified  instruction  which  substantially  permits  the  jury 
to  give  damages  for  injuries  to  the  physical  strength  of  the  wife  which 
disabled  her  from  performing  her  necessary  affairs  and  business  will  be 
erroneous,  when  it  appears  that  the  jury  has  been  allowed  to  take  into  con- 
sideration testimony  as  to  the  wife's  disability  to  pursue  her  business,  the 
earnings  of  which,  in  law,  belong  to  the  husband. 

The  Case  is  stated  in  the  opinion. 

RiDDDLB,  Davis  &  Padgett  for  plaintiffs. 

N.  Wii^N  for  defendant. 

Mr.  Justice  James  delivered  the  opiixion  of  the  court. 

This  action  is  brought  by  the  husband  and  wife  for  in- 
juries inflicted  by  a  servant  of  the  defendant  upon  the  wife. 
The  testimony  showed  that  while  Mrs.  Scott,  with  her 
young  daughter,  was  walking  on  Seventh  street,  and  was  at 
a  point  between  the  stables  and  the  car  house  of  the  de- 
fendant, a  driver  of  one  of  the  cars  detached  from  his  car  a 
horse,  struck  it  a  violent  blow  and  started  it  in  a  run  for  the 
stable ;  that  the  horse  ran  over  Mrs.  Scott,  injuring  her 
seriously  at  the  time,  and  that  in  consequence  of  the  injury 
she  was,  a  few  weeks  afterwards,  confined  and  delivered 
prematurely  of  a  child  which  died  soon  after,  and  that  she 
has  been  suffering  from  that  time  until  the  action  was 
Ijrought  from  these  injuries. 

On  the  trial  she  stated  that  her  business — ^her  own  per- 
sonal occupation — was  that  of  a  washerwoman,  and  that  she 
was  able  only  at  times  to  pursue  it,  her  expression  being 
that  she  was  "able  to  work  this  week,  but  not  next." 
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In  view  of  this  testimony  the  court,  at  the  request  of  the 
defendant,  gave  the  following  instruction: 

'^  The  plaintiffs  are  not  entitled  to  recover,  in  this  action, 
anything  as  exemplary  damages,  nor  as  damages  or  compen- 
sation for  the  loss  of  the  services  of  the  wife  to  the  husband, 
nor  for  the  loss  of  the  wife's  society,  nor  for  the  expenses  of 
her  cure,  nor  for  attendance  while  sick/' 

The  defendant  asked  the  court  for  another  instruction, 
which  was  refused ;  and  the  court,  in  place  of  giving  it, 
gave  the  following : 

"If  the  jury  shall  find  from  the  evidence  that  the  plain- 
tiff, Jane  Scott,  was  injured  by  reason  of  the  negligence  of 
the  defendant's  agents  or  employees,  then  the  plaintiffs  are 
entitled  to  recover  such  sum  as  would  fairly  compensate  for 
the  [[physical  and  mental  suffering  caused  by  the  injury 
during  her  illness,  and  also  for  whatever  injury  the  jury 
may  find  continued  after  she  was  able  to  leave  the  house, 
or  continued  to  this  time,  so  as  to  diminish  her  physical 
strength  or  ability  to  perform  and  transact  her  necessary 
affairs  and  business;  and  if  the  jury  believe  from  the  evi- 
dence that  the  miscarriage  to  the  plaintiff,  Jane,  was  the 
natural  and  proximate  consequence  of  the  negligence  of  the 
defendant,  that  circumstance  may  properly  form  an  element 
to  be  considered  by  the  jury  in  awarding  damages  for  the 
pain  and  injury  suffered  by  the  said  Jane." 

There  is  no  question  made,  nor  could  there  be  any,  of 
the  propriety  of  the  first  instruction  given  by  the  court, 
namely,  that  the  husband  and  wife,  in  a  joint  action,  could 
not  recover  for  the  loss  of  the  services  of  the  wife  to  the  hus- 
band, nor  for  the  loss  of  her  society  to  him,  nor  for  the  ex- 
penses of  her  cure,  nor  for  attendance  while  sick.  The  loss 
specified  is  his  loss  alone,  and  the  expenses  referred  to 
are  obligations  which  he  alone  is  liable  for. 

But  it  was  claimed  that  in  the  next  instruction  given  by 
the  court  in  substitution  for  one  that  was  asked,  the  court 
substantially  instructed  the  jury  that  they  might  give  dam- 
ages for  such  injury  to  her  physical  strength  as  disabled 
her  from  performing  her  necessary  affairs  and  business, 
20 
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That  describes  (in  view  of  the  testimony  as  to  what  her 
business  was,  and  that  she  was  able  to  work  only  a  part  of 
the  time),  a  class  of  services  which  she  really  owed  to  her 
husband. 

We  have  endeavored  carefully  to  see  whether  some  other 
construction  might  not  fairly  be  put  upon  it,  which  the 
jury  might  have  properly  adopted.  But  it  seems  clear  that 
when  the  jury  are  told  that  they  may  take  into  considera- 
tion, in  measuring  the  damages,  the  present  continued 
diminution  of  strength  which  disabled  her  from  performing 
her  necessary  affairs  and  business,  that  this  referred  to  the 
kind  of  business  testified  to.  We  have  the  whole  of  the  tes- 
timony upon  this  matter,  and  it  refers  evidently  to  her  in- 
ability to  perform  the  work  which  she  said  she  had  been 
doing,  and  the  earnings  of  that  belonged  to  her  husband. 
We  think,  therefore,  that  this  second  instruction  practically 
nullified  what  the  court  had  already  said. 

It  is  true  that  the  jury  were  told  that  they  were  not  to 
allow,  in  this  action  damages  or  compensation  for  the  loss 
of  the  services  of  the  wife  to  the  husband.  But  the  jury, 
without  an  explanation,  might  not  have  known  what  busi- 
ness of  the  wife  constitutes  services  to  the  husband,  and 
we  must  presume  that  the  general  verdict  was  based  upon 
all  the  testimony  which  the  court  permitted  the  jury  to  take 
into  consideration,  and,  therefore,  as  testimony  was  allowed 
to  go  to  them  concerning  the  wife's  disability  to  pursue 
her  business,  the  earnings  of  which,  in  law,  belonged  to 
her  husband,  we  are  obliged,  with  some  regret,  to  reverse 
the  judgment  of  the  court  lielow. 
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Jacob  Bich  vs.  Charles  E.  Henry. 

Law.    No.  33.606. 

i  Decided  Jane  15,  1885. 

i  Justices  Cox,  Jamxs  and  Mibuck  sitting:. 

1.  It  is  not  necessary  that  the  return  upon  a  Ji.  fa,  should  be  made  prior 
to  the  return  day ;  it  may  be  made  at  any  time  after,  and  eyen  after  tho 
marshal  and  his  deputy  have  gone  out  of  office.  It  is  not  error,  therefore, 
for  the  court,  on  a  trial  in  which  the  fi,  fa,  is  relied  on  as  a  defence,  to  per- 
mit the  ex-deputy  to  make  a  return  upon  the  writ,  although  it  be  long 
after  the  return  day. 

3.  In  cases  where  fraud  is  the  foundation  of  the  action,  a  larger  latitude  is 
of  necessity  given  to  questions  of  evidence  only  than  in  any  other  class 
of  cases,  for  it  is  often  impossible  to  say  ab  attte,  what  may  or  may  not  be- 
come evidence  of  fraud  according  as  the  future  developments  of  the  case 
may  reflect  upon  it.  Hence  it  is  expedient,  and  often  necessary,  that  evi- 
dence not  apparently  admissible  shall  be  allowed  to  go  to  the  jury,  subject 
to  the  control  of  the  court,  in  afterwards  rejecting  it  or  moditying  with 
proper  instructions  with  reference  to  the  particular  circumstances  of  the 


S.  An  independent  act  or  an  independent  declaration  of  an  assignor  after  the 
assignment,  can  be  of  no  value,  of  course,  to  prejudice  an  unquestionably 
good  assignment,  and  per  se  is  no  evidence  against  it.  But  when  those 
acts  oi  declarations  are  shown  to  be  made  in  connection  with  any  privity  of 
the  assignee,  and  coupled  with  a  certain  scheme  of  procedure  for  the  pur- 
pose of  carrying  it  out,  the  court,  by  appropriate  instructions  guiding  the 
minds  of  the  jury  in  the  application  of  these  subsequent  and  extraneous 
acts,  may  properly  submit  them  to  the  jury  to  reflect  upon  the  antecedent 
intent. 

STATEMENT  OF  THE  CASE. 

This  was  an  action  of  replevin  brought  against  Charles 
E.  Henry,  the  marshal  of  the  District,  who  had  taken  in 
execution  certain  property,  consisting  of  merchandise  of  the 
value  of  about  |6,000.  The  plaintiff  claimed  the  possession 
as  assignee,  under  a  deed  of  assignment  for  the  benefit  of 
creditors,  with  preferences,  from  one  Hart  L.  Strasburger. 
The  deed  of  assignment  was  valid  on  its  face,  but  the  defend- 
ant alleged  it  to  be  fraudulent  and  void  and  made  to  hinder 
and  delay  creditors,  and  on  the  trial  he  attacked  it  on  that 
ground.  For  the  purpose  of  establishing  the  fraud  he  of- 
fered, with  other  evidence,  testimony  as-  to  certain  acts  and 
declaration  of  the  plaintiff  and  his  assignor  subsequent  to 
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the  assignment^  and  in  some  instances  subsequent  to  this 
suit.  The  ruling  of  the  court  in  admitting  this  testimony 
formed  the  subject  of  most  of  the  plaintiff's  exceptions.  The 
defendant,  further  to  support  his  right  to  contest  the  va- 
lidity of  the  assignment,  produced  certain  writs  of feri  facias 
issued  in  several  actions  at  law  in  this  court,  which  had 
never  been  returned  or  filed  in  the  clerk's  office,  and,  (it  be- 
ing admitted  that  the  defendant  was  United  States  marshal 
when  the  writs  issued,  but  that  he  had  been  out  of  office  for 
more  than  a  year  then  passed),  the  court,  at  the  request 
of  defendant's  counsel,  permitted  L.  P.  Williams,  who  had 
been  deputy  marshal  under  the  defendant,  to  make  returns 
upon  the  writs,  and  to  sign  the  returns  in  the  name  of  the 
defendant,  and  then  admitted  the  writs,  and  the  returns  so 
made  upon  them,  in  evidence.  Upon  this  action  of  the  court 
was  based  another  of  the  plaintiff's  exceptions. 

The  jury  found  for  the  defendant;  and  a  motion  for  a  new 
trial  being  overruled,  the  case  came  to  the  General  Term 
upon  the  numerous  exceptions  taken  at  the  trial,  all  of  which, 
however,  except  that  as  to  the  admission  of  the  writs  of 
fi./a.y  embodied  substantially  the  question  involved  in  the 
exceptions  first  above  stated. 

N.  H.  MiLLEK  and  A.  C.  Bradley  for  plaintiff: 

It  was  error  to  permit  the  ex-deputy  of  an  ex-marshal  to 
sign  the  returns  upon  the  writs.  It  was  the  duty  of  the 
defendant  to  return  the  writ  into  the  clerk's  office  within 
sixty  days  so  indorsed  as  to  show  when  and  how  he  had 
executed  it.  The  writs  never  were  returned  to  the.  clerk's 
office  as  required,  and  the  defendant  could  not  justify  under 
them.  Shorland  vs,  Govett,  5  B.  &  C,  485 ;  May  vs.  Sly,  5 
Blackf.,  206;  Davis  vs.  Bush,  4  Id.,  331;  Williams  vs.  Bab- 
bitt, 14  Gray,  141;  Buss  vs.  Butterfield,  6  Cush.,  242;  Mc- 
Elrath  vs.  Kinzing,  6  Pa.  St.,  336 ;  Union  Bank  vs.  Barnes 
10  Humph.,  244. 

The  plaintiff  had  given  a  good  bond  to  respond  for  the 
goods  replevied,  or  their  value,  if  judgment  should  be  ren- 
dered against  him,  and  evidence  of  his  acts  in  the  disposi- 
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tion  of  the  goods  pending  the  suit  was  inadmissible  to  prove 
fraud  in  the  assignment.  Adder  vs.  Apt^  30  Minn.,  45 ;  Gil- 
lispie  V8.  Walker,  56  Barb.,  186. 

The  evidence  admitted  was  more  than  two  months  subse- 
quent to  suit  The  matters  referred  to  were  too  remote,  and 
did  not  constitute  a  part  of  the  res  gestce,  and  were  there- 
fore inadmissible.  Apthorp  rs.  Comstock,  2  Paige,  482- 
488;  Fogg  vs.  Child,  13  Barb.,  246;  Marbury  vs.  Brooks,  1 
Wheat.,  57&-581. 

Such  evidence  could  only  be  competent  in  aid  of  proof  that 
the  assignor  and  plaintiff  combined  and  colluded  for  the  pur- 
pose of  hindering  and  delaying  the  creditors  of  Strasburger, 
and  that  the  assignment  was  made  in  pursuance  of  such 
Bcheme.  Bump  on  Fraud.  Conv.,  4d  ed.,  585;  Marbury  vs. 
Brooks,  7  Wheat.,  574;  Savery  vs.  Spalding,  8  Iowa,  239; 
Wiler  vs.  Manley,  151  Ind.,  171;  Beck  rs.  Parker,  65  Pa. 
St.,  262;  Adler  vs.  Apt,  30  Minn,  46;  Eicks  rs.  Copeland, 
63  Texas,  581;  Bates  vs.  Ableman,  13  Wis.,  644-50;  Main 
vs.  Lynch,  54  Md.,  658,  673;  Straus  vs.  Rose,  59,  4i5;  Luck- 
emeyer  &  Schafer  vs.  Seltz  &  Mertz,  61  Md.,  313  ;  Hathaway 
vs.  Brown,  18  Minn.,  414, 427-8 ;  Boyd  rs.  Jones,  60  Mo.,  454, 
470,  471;  Apthorp  rs.  Comstock,  2  Paige,  488;  Cuyler  vs. 
McCartney,  40  N.  Y.,  221 ;  Clements  vs.  Moore,  6  Wall., 
299-313;  Lincoln  rs.  Claflin,  7  Id.,  132-139. 

A.  B.  DuvALL,  Hanna  &  Johnston  and  Lbon  Tobrinbr  for 
defendant: 

The  writs  are  not  void  if  not  returned  within  sixty  days. 
There  is  no  penalty  attached  to  the  failure  to  so  return 
them.  The  limitation  simply  signifies  that  the  defendant 
in  such  writs  may  compel  the  return  after  such  period. 

"Until  the  execution  and  return  is  actually  filed  in  the 
proper  office,  the  return  is  not  complete,  and  is  suhject  to 
the  control  of  the  officer  executing  the  writ,  and  may  be 
amended  by  him  without  permission  of  the  court.  The  offi- 
cer is  allowed  to  amend  his  return,  even  after  it  is  filed,  by 
affixing  his  signature  thereto,  and  such  amendment  is  valid, 
though  made  after  the  expiration  of  his  official  term."  Her- 
man on  Executions,  401-402. 
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United  States  Revised  Statutes,  section  790,  authorize  the 
late  marshal  and  his  deputies  to  complete  the  execution  of 
process  in  their  hands. 

The  law  is  settled  for  this  jurisdiction  that  the  marshal 
may  make  his  return  after  the  return  day,  and  at  the  time 
of  trial.  "His  return  when  thus  made  was  under  his  oath 
of  office,  and  he  was  equally  responsible  for  it  as  if  it  had 
been  made  on  the  return  day  named  in  the  writ  itself." 
The  execution,  returnable  on  its  face  to  November  term, 
1837,  was  actually  returned  at  the  time  of  trial  in  1839.  The 
court  held  there  was  no  objection  on  this  ground.  Reming- 
ton V8.  Linthicum,  14  Pet.,  84,  92. 

And  it  is  equally  well  settled,  that  "if  an  execution 
comes  into  the  hands  of  a  sheriff  to  be  executed,  and  his 
term  of  office  expires  before  he  executes  it,  he  is  bound, 
nevertheless,  to  complete  the  execution ;  and  the  same  rule 
applies  to  a  marshal.  An  execution  is  never  completed 
until  the  money  is  made  and  paidover  to  the  plaintiff,  if  it 
is  practicable  to  make  it.  McFarland  vs.  Gwin,  3  How., 
119,  120. 

To  the  same  effect  ride:  Welsh  vs.  Joy,  13  Pick.,  477, 
451;  Morris  vs.  Trustees,  15111.,  266,  269,  and  cases;  Wil- 
ton MTg  Co.  vs.  Butler,  34  Me.,  442;  Fitch  vs.  Tyler,  Id., 
490 ;  Keen  vs.  Briggs,  46  Me.,  267,  470 ;  Main  vs.  Lynch, 
54  Md.,  669. 

The  making  of  the  return  was  not  objected  to,  but  only 
the  offering  the  writs  in  evidence  after  thfey  had  been 
returned. 

In  none  of  the  cases  cited  by  appellant  was  leave  asked 
and  granted  to  make  return  of  the  writ ;  they  were  all 
cases  of  trespass  against  an  officer  in  which  he  was  compelled 
to  justify  under  writs  not  re-turned. 

As  to  facts  subsequent  to  the  assignment,  testimony 
showing  the  ultimate  destination  of  the  property  and  the 
conduct  of  the  parties  is  admissible.  Such  subsequent  facts 
can  only  be  considered  by  the  jury  as  reflecting  back  upon 
the  intent  of  the  assignor  when  he  made  the  assignment. 
Under  the  authorities  subsequent  facts  are  clearly  admissi- 
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ble  for  the  purpose.  Lines  t?*.  McGregor,  13  Allen,  179; 
Wilson  V8,  Forsythe,  24  Barbour,  121;  Shultz  ve,  Hoagland, 
86  N.  Y.,  468 ;  McKinley  rs.  McGregor,  3  Wharton,  370, 388. 
The  record  shows  that  these  subsequent  facts  were  intro- 
duced for  the  purpose  of  proving  the  intent  of  the  assignor 
when  he  made  the  deed. 

Mr.  Justice  Merrice  delivered  the  opinion  of  the  court. 

This  was  an  action  instituted  by  the  voluntary  assignee 
of  a  debtor^  for  the  benefit  of  creditors,  against  the  mar- 
shal who  had  taken  possession  of  the  goods  under  certain 
writs  of  execution.  The  defendant,  the  marshal,  rested  his 
defence  upon  the  ground  that  the  assignment  was  a  fraudu- 
lent one,  and  the  question  tried  before  the  court  and  jury 
was  as  to  the  fraudulent  nature  of  that  deed. 

The  exceptions  in  this  case  are  multitudirous,  and  it  is 
quite  impossible  for  the  court  to  travel  over  them  in  detail, 
numbering  as  they  do,  twenty-two  in  all,  chiefly  directed  to 
points  of  evidence  and  not  involving  any  general  questions 
of  law  in  themselves.  Therefore,  independent  of  other 
considerations,  it  will  be  useless  to  enter  into  minute  criti- 
cism upon  the  rulings  of  the  court  upon  these  various 
points  of  evidence,  with  the  exception  of  a  single  one,  where 
the  plaintiff  took  exception  to  the  offer  in  evidence  of  the 
writ  of  Ji.  fa.  under  which  the  marshal  justified  the  taking 
of  the  goods,  and  set  up  title  upon  the  ground  that  it  had 
not  been  [returned  prior  to  the  return  day. 

It  is  a  general  principle  of  law  familiar  to  the  practice  of 
this  District  and  to  the  practice  of  England  through  an  un- 
broken succession  of  decisions,  that  a  writ  of  execution — 
final  process  as  distinguishable  from  mesne  process — does 
not  require  a  return  to  give  it  vitality.  It  may  be  relied 
upon  as  an  element  of  evidence  at  any  time  in  title  to  land 
or  title  to  personal  property,  independent  of  the  fact  of  its 
having  been  returned  prior  to  the  return  day.  Indeed  it  is 
a  looseness  of  practice  not  to  be  commended,  but  still  it  is  a 
practice  justified,  that  a  writ  of  that  sort  does  not  lose  any 
of  its  efficacy  by  not  having  been  returned.    So  far  do  the 
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courts  go  with  reference  to  the  process  of  final  execution, 
that  even  after  the  return  day  has  passed,  and  long  after  the 
particular  sheriff  has  gone  out  of  his  office,  still,  having 
life  while  in  office,  it  is  his  duty,  and  the  right  of  nohody 
else,  to  perfect  that  execution  which  he  has  levied ;  and  if 
the  succeeding,  sheriff  undertakes,  under  a  writ  of  venditioni 
exponas  or  otherwise,  to  execute  that  incomplete  process,  it 
is  null  and  void,  because  the  former  sheriff  is  the  only  man 
who  can  execute  the  process. 

That  being  so,  the  fact  remains  that  the  return  may  be 
made  at  any  time,  and  when  made  it  is  of  equal  effect  and  of 
equal  verity  as  if  it  had  been  made  prior  to  the  return  day. 
The  object  of  having  a  return  day  is  that  the  sheriff  in  default 
may  be  held  responsible  to  the  parties  it  he  is  guilty  of 
any  laches ;  and  that  they  may  have  a  day  in  court  to  vindi- 
cate themselves  with  respect  to  any  rights  they  may  have 
respecting  the  process  of  execution. 

That  disposes  of  the  question  chiefly  relied  upon  as  to  the 
title  of  the  defendant — that  the  process  was  not  returned 
by  the  return  day,  and,  therefore,  could  not  have  been  re- 
turned properly. 

There  were  various  exceptions  taken  to  points  of  evidence. 
It  may  be  remarked  that  in  cases  whore  fraud  is  the  founda- 
tion of  the  action,  there  is  a  larger  latitude,  of  necessity, 
given  to  questions  of  evidence  only,  than  in  any  other  class 
of  cases,  and  that  it  is  oftentimes  impossible  a  priori  (ab 
ante,  as  some  lawyers  more  properly  say),  to  determine 
whether  a  particular  state  of  facts  is  or  is  not  in  the  given 
issue  of  fraud.  Fraud  being  so  variant,  and  the  act  itself 
being  equivocal,  may  or  may  not  become  evidence  of  fraud 
according  as  the  future  developments  of  the  case  may  reflect 
upon  it.  The  human  motive  which  is  at  the  bottom  of  this 
is  so  peculiar  that  a  man  may  do  one  act  from  one  motive 
and  a  different  man  do  the  same  or  some  similar  act  from 
a  totally  different  motive;  and  the  slightest  circumstances 
have  such  a  kaleidoscopic  action  upon  a  set  of  facts,  that  it 
is  impossible  until  they  are  all  developed  to  determine  what 
shall  or  shall  not  be  the  particular  influence  of  a  particular 
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incident  upon  the  whole  array  of  facts  brought  in  view. 
Hence  it  is  expedient,  and  oftentimes  necessary,  that  evi- 
dence, not  apparently  admissible,  shall  be  allowed  to  be 
given  to  the  jury,  subject  to  the  control  of  the  court,  in 
afterwards  rejecting  or  modifying  it,  with  proper  instruc- 
tion, with  reference  to  that  particular  state  of  circumstances. 

It  was  that  character  of  procedure  which  was  resorted  to, 
most  appropriately,  by  the  court  below  in  the  trial  of  this 
case.  And  in  reviewing  the  action  of  the  court  we  do  not 
find,  although  the  counsel  were  very  astute  in  this  number 
of  exceptions  to  which  we  have  alluded,  that  there  was 
any  error  in  the  ruling  upon  the  evidence  at  all. 

The  counsel  relied  very  strongly  upon  the  point  that  the 
allowance  at  the  trial  of  evidence  of  acts  by  the  assignor 
subsequent  to  the  deed  of  assignment  was  erroneous.  It  is 
true  that  acts  of  the  assignor  subsequent  to  the  assignment 
were  admitted  in  evidence.  An  independent  act  or  an  in- 
dependent declaration  of  an  assignor  after  the  assignment, 
can  be  of  no  value,  of  course,  to  prejudice  an  unquestiona- 
bly good  assignment,  and  per  se  is  no  evidence  against  it. 
But  when  those  acts  or  declarations  are  shown  to  be  made 
in  connection  with  any  privity  of  the  assignee,  and  coupled 
with  a  certain  scheme  of  procedure  for  the  purpose  of  car- 
rying it  out,  the  court,  by  appropriate  instructions  guiding 
the  mind  of  the  jury  in  the  application  of  these  subsequent 
and  extraneous  acts,  may  properly  submit  them  to  the  jury 
to  reflect  upon  the  antecedent  intent. 

That  is  what  the  court  below  did  in  this  case,  and  it  very 
properly,  therefore,  rejected  one  of  the  prayers  of  the  plain- 
tifl* — the  eighth  prayer — which  he  presented,  which  was 
too  general  upon  that  subject,  and  granted  his  twelfth 
prayer  which  covered  the  entire  law  of  that  matter.  The 
eighth  prayer  as  rejected  is  in  these  words: 

"The  jury  are  instructed  that  they  are  not  at  liberty  to 
consider  evidence  of  matters  subsequent  to  the  execution  of 
the  assignment  as  against  that  instrument,  unless  they 
find  in  such  evidence  by  the  facts  proven,  that  the  assignor 
and  plaintiff  combined  or  colluded  for  the  purpose  of  hin- 
21 
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dering  and  delaying  the  creditors  of  Strasburger,  and  that 
the  assignment  was   made  in  pursuance  of  such  scheme." 

That  prayer  was  rejected  because  the  language  of  it  was 
too  vague.  But  the  same  proposition  which  was  probably 
meant  to  be  embodied  in  that,  was  granted  in  the  twelfth 
instruction,  in  these  words: 

"The  evidence  of  the  act  subsequent  to  the  execution  of 
the  assignment  relied  on  by  the  defendant  as  evidence  of 
fraud  in  the  sale  of  goods,  can  only  be  considered  by  the 
jury  as  reflecting  back  upon  the  interest  of  the  assignor 
when  he  made  the  assignment.  The  mere  fact  that  the  as- 
signor sold  the  goods  recklessly  or  below  their  face  value 
would  only  be  proof  of  the  assignee's  conduct  and  in  itself 
would  not  tend  to  invalidate  the  deed  of  assignment." 

That  prayer  was  granted,  and  in  connection  with  it  the 
charge  to  the  jury  that  they  could  only  take  into  consid- 
eration those  external  and  subsequent  acts  where  they  were 
shown  from  the  other  evidence  to  have  been  made  and  en- 
acted in  complicity  with  the  assignee,  and  as  part  of  the 
obvious  scheme  and  combination  between  the  two  to  per- 
petrate a  fraud  upon  the  creditors. 

It  is  unnecessary  to  prolong  this  opinion  any  longer,  ex- 
cept to  say  that  we  find,  in  all  the  exceptions  that  were 
taken,  no  error  on  the  part  of  the  judge,  either  in  his 
ruling  on  the  evidence  or  in  the  instruction  and  charge 
which  he  gave  to  the  jury.  Whatever  might  at  all  have 
some  suspicion  of  inadmissibility  was  so  qualified  by  the 
charge  itself  as  to  take  away  any  possible  danger  of  the 
jury  being  misled  by  what  was  submitted  to  their  con- 
sideration. 

The  judgment  of  the  court  below  is  therefore  affirmed. 
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Thb  Washington  Market  Company 

V8, 

Emma  A.  Beckley,  Adminisratrix  of  the  Estate  of  Alfred 

Jones,  Deceased. 

Law.     No.  34.150. 

f  Decided  July  8,  1885. 

I  Justices  Hagneb,  J  amis  and  Merrick  sitting. 

The  fact  that  a  claim  against  a  deceased  debtor  was  duly  proved  and  passed 
by  the  Orphans'  Court ;  and  the  further  fact  that  the  administrator  in 
his  account  retained  a  sum  of  money  with  the  assent  of  the  court  to  pay 
several  enumerated  claims,  among  which  was  the  claim  of  the  plaintiff, 
and  verified  his  administration  account,  are  not  together  sufficient  to  remove 
the  bar  of  the  Statute  of  Limitations,  when  pleaded  by  the  administrator  in  a 
suit  afterwards  brought  by  the  plaintiff  upon  the  claim. 

The  Case  is  stated  in  the  opinion. 

Birney  &  Birney  for  plaintiflF. 

Miller  &  Forrest  for  defendant 

Mr.  Justice  Hagner  delivered  the  opinion  of  the  court. 

The  question  for  decision  is  fully  presented  hj  the  bill  of 
exceptions,  as  follows: 

"On  the  trial  of  this  cause,  and  to  maintain  the  issue  on 
its  part  joined,  the  plaintiff  gave  evidence  to  the  jury  tend- 
ing to  prove  that  one  Alfred  Jones  died  intestate  in  June, 
1877,  indebted  to  the  plaintiff  |81  for  rent  of  a  storeroom, 
and  that  letters  of  administration  upon  the  estate  of  said 
Jones  were  issued  to  defendant  July  11, 1877;  that  on  July 
30,  1877,  one  P.  S,  Smith,  clerk  and  agent  of  plaintiff,  sent 
by  mail  to  the  defendant  a  duly  proven  statement  of  ac- 
count of  said  debt,  and  demanded  payment  thereof,  and  that 
defendant  promised  to  make  payment  within  the  year.  And 
plaintiff  further  produced  in  evidence  to  the  jury  the  records 
of  the  Orphans'  Court  of  said  District  in  the  matter  of  the 
accounts  of  said  administratrix,  whereby  it  appeared  that 
said  defendant,  on  the  22d  day  of  September,  1882,  filed  her 
first  account  as  administratrix,  and  thereby  charged  herself 
with   the  sum   of  |710.13,  as  proceeds  of  sale,  &c.,  and 
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claimed  credit  and  allowance  for  $419.35  on  accdunt  of 
payment  of  expenses  of  said  administration  and  of  debts  of 
said  estate,  and,  also,  the  further  credit  of  $274.40,  claimed 
in  the  words  following : 

"By  amount  reserved  to  pay  following  claims: 

James  M.  Tenney,  balance ;  vou,  18 $129  49 

W.  H.  Tenney  &  Sons,  vou.  19 28  97 

John  A.  Baker,  vou.  20 15  10 

Washington  Market  Co.,  vou.  21 $81  00 

Interest  on  same  from  Aug.  11,  1878, 
to  Sept.  11,  1882,  4  years  1  mo.,  at  6 

per  cent 19  84 

100  84 

"Which  said  account  was  verified  by  the  oath  of  the  de- 
fendant attached  thereto.  And  plaintiff  also  gave  evidence 
tending  to  prove  that  said  account  was  duly  passed  and  ap- 
proved by  said  Orphans*  Court,  September  22,  1882  ;  and, 
further,  that  the  "Voucher  21  "  mentioned  in  said  account, 
and  returned  therewith  is  the  same  statement  of  account 
which  was  delivered  to  said  Emma  A.  Beckley  by  said  P. 
S,  Smith  in  July,  1877. 

"And  here  the  plaintiflF  rested. 

"And  thereupon  the  justice  presiding,  at  the  request  of 
the  defendant,  instructed  the  jury  that  the  evidence  so  given 
was  insufficient  to  overcome  the  plea  of  the  Statute  of  Limi- 
tations ;  and  that  their  verdict  must  be  for  the  defendant,  to 
which  instruction  the  plaintiff,  by  its  attorneys,  then  and 
there  and  before  the  giving  of  the  verdict,  duly  excepted, 
&c." 

The  plaintiff  insisted  that  the  personal  representative  may 
remove  the  bar  of  the  statute  by  acknowledgments  or  prom- 
ises after  his  appointment,  and  that  the  evidence  adduced  in 
the  court  below  in  the  case  at  bar  was  sufficient  for  that 
purpose. 

On  the  other  hand  the  contention  of  the  defendant 
was,  that,  however  unequivocal  the  acknowledgment  by 
an   executor   or  administrator   may  be,  or   however   ex- 
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plicit  may  be  his  promise  to  pay  a  debt  of  the  deceased 
barred  by  the  Statute  of  Limitations,  yet  neither  can 
suffice  to  remoTe  the  bar  of  the  statute  if  it  shall  be  af- 
terwards pleaded  by  the  personal  representative  in  a 
suit  at  law  brought  against  him  by  the  creditor;  and 
he  relied  upon  the  case  of  Thompson  vs.  Peter  and  Johns, 
Administrators,  d.  b.  n.  of  Peter,  12  Wheat.,  666,  as  sus- 
taining this  position  to  its  full  extent.  Of  course  if  this 
be  so,  it  disposes  of  the  present  case  at  once ;  as  it  would 
have  ended  the  case  in  12th  Wheaton,  without  the  necessity 
of  examining  the  evidence  at  all. 

But  we  do  not  think  that  decision  should  be  so  regarded. 

In  that  case  the  verdict  below  was  for  the  plaintiff  by 
consent,  subject  to  the  opinion  of  the  Circuit  Court  '^  whether 
the  evidence  which  is  stated  in  a  case  made  by  the  parties 
be  sufficient  to  be  left  to  the  jury ^  as  evidence  of  a  subsequent 
oicknowledgmefU  competent  to  take  the  case  out  of  the  Stat- 
ute of  Limitations."  The  Circuit  Court  gave  judgment  for 
the  defendants,  and  the  Supreme  Court  declared,  'Hhe  court 
is  of  opinion  that  the  Circuit  Court  decided  rightly."  Ex- 
amining the  evidence,  the  opinion  showed  plainly  that  the  dec- 
larations of  the  administrator  there  relied  on  were  wholly  in- 
sufficient for  the  purpose.  As  this  was  the  only  inquiry 
then  before  the  Supreme  Court,  we  are  authorized  to  con- 
sider that  the  expressions  in  the  opinion  were  used  only 
with  reference  to  the  question  actually  before  it;  and  were 
not  designed  to  apply  to  all  possible  acknowledgments  or 
promises  of  a  personal  representative,  under  any  circum- 
stances whatever. 

It  is  true  the  Chief  Justice  uses  the  words,  '^declarations 
against  him  (the  personal  representative)  have  never  been 
held  to  take  the  promise  of  a  testator  or  intestate  out  of  the 
act.     Indeed  the  contrary  has  been  held." 

This  language  was  used  in  1827.  If  the  learned  Chief 
Justice  intended  to  say  that  such  declarations  as  were  then 
under  examination  had  never  been  held  sufficient  to  re- 
move the  bar  of  the  statute,  the  observation  was  certainly 
just.    But  the  General  Court  of  the  State  of  Maryland, 
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as  far  back  as  1801  (in  the  case  of  Forbes  V8,  Feme's 
Administrator,  1  H.  &  J.,  109),  in  construing  the  act  of 
1715,  ch.  23,  which  is  our  Statute  of  Limitations  (and  which 
was  before  the  court  in  12th  Wheaton)  had  decided  other- 
wise ;  and  admitted  the  acknowledgment  of  an  administrator 
as  sufficient  to  remove  the  bar  of  the  statute. 

A  number  of  other  cases  may  be  referred  to,  decided  be- 
fore 1827,  where  the  efficacy  of  an  acknowledgment  or  prom- 
ise of  the  personal  representative  had  been  recognized. 
Among  others  is  Tulloch  vs,  Dunn  and  another,  executors 
of  Hanley  (1  Kyan  &  Moody,  416),  decided  in  1826.  There 
both  the  defendants  had,  within  the  six  years,  acknowl- 
edged the  plaintiff's  demand  to  be  due ;  but  one  of  them 
had  expressly  promised  that  it  should  be  paid.  Chief 
Justice  Abbott  admitted  that  an  express  promise  by  both 
the  executors  would  remove  the  bar  of  the  statute  and  enti- 
tle the  plaintiff  to  recover,  but  held  that  a  mare  acknowl- 
edgment by  both,  or  a  promise  by  one  only,  would  not  be 
sufficient. 

So  in  Johnson,  Administrator,  V8,  Beardsley  d,  al,,  15 
Johns.,  3,  decided  in  1818.  Within  six  years  before  suit 
was  brought,  two  of  the  defendants,  who  were  also  execu- 
tors of  the  original  debtor,  admitted  the  demand  and  prom- 
ised to.  pay  the  debt.  The  court  said  the  acknowledg- 
ment of  one  joint  debtor  of  the  existence  of  the  debt  is  suf- 
ficient to  take  the  case  out  of  the  statute,  and  added:  "The 
court  see  no  reason  why  that  principle  should  not  apply  to 
the  case  of  executors,  heirs  and  devisees  as  well  as  to  every 
other  case." 

Undoubtedly  it  had  never  been  held  that  such  light 
and  careless  declarations  as  were  relied  on  to  remove  the 
bar  in  the  case  in  12th  Wheaton,  were  adequate ;  and  the  de- 
cision agreed  entirely  with  the  rulings  of  the  Court  of  Ap- 
peals of  Virginia  in  several  cases  many  years  before  1827, 
where  similar  declarations  were  held  insufficient  (Henderson 
V8.  Foote,  3  Call,  251 ;  Lewis  r«.  Bacon,  3  Hen.  &  Munf.,  105 ; 
Epes  V8,  Dudley,  5  Band,  437);  though  in  those  cases  it 
seemed  to  be  plainly  admitted  that  there  might  be  declara- 
tions by  an  executor  which  would  be  adequate. 
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There  has  been  no  decision  since  that  time  by  the  Su- 
preme Court  upon  the  precise  point,  except  the  case  of  John- 
son V8.  Waters,  111  U.  S.,  640,  where  it  was  held  that  the 
executor  or  administrator  of  an  estate  can  by  acknowledg- 
ment suspend  the  prescription  of  the  statute ;  but  the  rul- 
ing was  based  upon  the  Louisiana  law  and  is  entitled  to  no 
wider  application. 

The  decisions  in  the  different  States  upon  the  general 
question  seem  to  be  quite  at  variance.  In  Maryland  where 
our  statute  originated,  the  distinct  acknowledgment  or  prom- 
ise by  the  executor  or  administrator  has  always  been  held 
sufficient.  Such  have  been  the  rulings  in  Maine,  New  York, 
Virginia,  Kentucky,  New  Hampshire,  New  Jersey  and  Mas- 
sachusetts. In  several  of  those  States  an  acknowledgment 
without  an  explicit  promise  has  been  admitted  for  the  pur- 
pose. In  Pennsylvania,  Connecticut,  Mississippi,  Texas  and 
Indiana  it  seems  to  have  been  held  otherwise.  Angell,  in 
his  treatise,  assembles  the  authorities,  §  261  et  seq,,  but 
expresses  no  decided  opinion  on  the  subject ;  while  Wood, 
in  his  recent  treatise,  inclines  to  the  opinion  that  the 
weight  of  the  decisions  is  adverse  to  the  power  of  the 
administrator  to  remove  the  bar  of  the  statute  by  acknowl- 
edgment or  promise. 

The  question  now  before  us,  however,  is  as  to  the  sufficiency 
of  the  evidence  in  the  biU  of  exceptions  to  remove  the  bar 
of  the  statute,  and  that  involves  the  inquiry  as  to  the  legal 
effect  of  the  proving  and  passing  of  the  plaintiff's  claim  by 
the  Orphans'  Court,  and  of  the  retention  by  the  administra- 
tor, on  settlement  of  his  administration  account  in  1882,  of 
a  sum  of  money  to  pay  the  plaintiff  *s  claim  with  interest  to 
that  date,  in  accordance  with  the  provisions  of  the  act  of 
1798,  ch.  101,  of  Maryland,  which  forms  almost  the  entire 
testamentary  system  in  force  in  this  District. 

We  are  spared  the  necessity  of  stating  at  length  in  our 
own  words  the  opinion  of  the  court  upon  these  items  of  evi- 
dence, by  our  adoption  here  of  the  language  of  the  Court 
of  Appeals  of  Maryland  in  the  case  of  George  W. 
Pole  vs.  James  T.  Simmons  and  Charles  S.  Simmons,  ad- 
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ministrator  of  Richard  E.  Simmons,  49  Md.,  14,  where  these 
identical  questions,  with  others,  were  fully  examined.  In 
that  case  the  court  was  construing  the  provisions  of  the  same 
Statute  of  Limitations,  as  well  as  the  same  testamentary 
statute,  that  are  in  force  in  this  jurisdiction. 

The  facts  were  as  follows:  On  the  20th  of  August, 
1875,  Pole  declared,  in  the  common  counts,  against 
the  administrators  of  Simmons,  for  money  payable  by  their 
intestate  in  his  lifetime.  The  defendants  pleaded  that  the 
decedent  never  promised,  never  was  indebted  as  alleged, 
and  actio  rum  accrent  infra  tres  a/nnoe. 

The  plaintiff's  bill  of  particulars  set  forth  an  open  ac- 
count alleged  to  have  been  due  by  the  deceased,  running 
from  September,  1856,  to  February  17, 1872 ;  to  which  was 
attached  a  certificate  of  probate  sworn  to  before  the  Register 
ot  Wills  on  the  23d  of  March,  1871,  and  endorsed :  "By  the 
Orphans  Court.  Will  pass  when  paid.  Test :  S.  G,  Cockey, 
Register." 

At  the  trial  the  plaintiff,  to  remove  the  bar  of  the  Statute 
of  Limitations,  offered  sundry  items  of  evidence  which  were 
severally  ruled  out  by  the  court  below,  and  the  question  be- 
fore the  appellate  court  was  whether  these  rulings  were 
correct. 

The  specific  items  were  as  follows : 

1st.  He  offered  the  second  administration  account  passed  by 
Charles  S.  Simmons  one  of  the  administrators,  containing, 
among  other  allowances  claimed  by  him,  one  to  this  effect: 
"No.  30.  For  this  sum  retained  to  pay  George  W.  Pole, 
his  account  proved  and  passed,  as  per  docket  appears, 
$165.77." 

2d.  He  proposed  to  prove  by  the  Register  of  Wills  that  the 
account  set  forth  in  the  bill  of  particulars  was  proved  and 
passed,  according  to  the  endorsement  thereon  in  the  hand- 
writing of  the  witness. 

3d.  That  the  claim  of  the  plaintiff  against  the  estate  oi 
the  deceased  was  entered  upon  the  claims  docket,  one  of  the 
records  of  the  Orphans'  Court. 

4th.  A  conversation  between  the  plaintiff  and  the  de^ 
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fendant  Charles  S.,  on  the  17th  of  February,  1872,  with 
reference  to  this  claim. 

6th.  That  the  account  sued  on  was  the  only  claim  of  the 
plaintiff  proved  and  passed  by  the  Orphans'  Court;  and 
that  there  was  no  order  of  that  court  directing  or  authoriz- 
ing the  defendants  to  retain  any  part  of  the  estate  of  the 
deceased  to  meet  the  existing  suit. 

6th.  He  offered  to  read  a  letter  to  the  plaintiff  from 
Charles  8.,  the  defendant,  dated  March  6, 1872,  commencing, 
'^Enclosed  find  your  account,  and  check  for  |163.15 ;"'  and 
concluding,  ^^  Beceipt  the  account  and  send  it  by  mail  as  we 
must  have  it  to  file;"  and  also  a  check  of  the  same  date  for 
$163.16,  payable  to  George  W.  Pole,  or  order,  "in  full  of 
accounts  and  claims  against  the  estate  of  B.  E.  Simmons." 
Signed,  "  Jas.  T.  and  C.  T.  Simmons,  adm'rs  of  R.  E.  Sim- 
mons." This  check  was  drawn  for  about  two  dollars  less 
than  the  amount  claimed  by  the  plaintiff  in  his  account, 
and  seems  to  have  been  refused  for  this  reason. 

7th.  He  also  offered  to  prove  a  conversation  between  the 
defendant  Charles  S.  and  the  judges  of  the  Orphans' 
Court,  in  which  the  judges  informed  him  that  he  must  pay 
the  plaintiff's  claim  before  he  could  settle  the  second  ad- 
mininistration  account  with  the  Orphans'  Court;  that  this 
conversation  took  place  while  the  witness  was  making  up 
the  second  administration  account,  and  that  he  proceeded  to 
complete  it  immediatety  afterwards ;  and  that  the  second 
and  third  (being  the  final)  accounts  of  the  administrator 
were  passed  by  the  court;  the  second  account  which  con- 
tained the  item  of  $166«77  retained  to  pay  plaintiff's  claim, 
was  verified  by  the  affidavit  of  Charles  S.,  "  that  the  fore- 
going account  is  just  and  true,  and  that  he  has  paid,  or  se- 
cured to  be  paid,  the  several  sums  for  which  he  claims  an 
allowance." 

The  appellate  court  first  considered  the  provisions  of  sec.  13, 
sub.  ch.  9,  of  the  Testamentary  Act  of  1798,  ch.  101,  which  em- 
powers an  administrator  "to  reject  and  dispute  any  claim 
exhibited  with  the  vouchers  and  proofs,  in  case  he  shall 
have  reason  to  believe  the  deceased  never  owed  or  had  dis- 
22 
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charged  the  debt  or  had  a  claim  in  bar ; "  and  adopted  the  case 
of  Miller,  Adm'r,  vs.  Dorsey,  9  Md.,  317,  as  affording  a  cor- 
rect construction  of  that  section.  There  an  adminis- 
trator had  paid  a  dividend  to  a  creditor  on  his  claiuL  Sub- 
sequently, and  more  than  three  years  after  this  payment, 
an  administrator  d,  b.  n.,  who  had  received  further  as- 
sets, refused  to  recognize  the  residue  of  the  claim,  and 
interposed  the  plea  of  the  Statute  of  Limitations  when 
sued.  Upon  appeal  it  was  held  that  if  the  administrator  d. 
b.  n.  had  no  other  rights  than  those  belonging  to  the  origi- 
nal administrator,  '^  it  did  not  preclude  him  from  objecting 
to  any  claim  which  may  be  presented  against  the  estate. 
The  payment  of  a  dividend  by  the  original  administrator 
did  not  preclude  him,  on  the  ascertainment  of  grounds  of 
objection  to  claims  once  acknowledged  by  him,  from  urging 
that  objection  in  a  court  of  law.  It  cannot  be  pretended 
that  if  ai)  administrator  should,  after  acknowledging  a  claim 
against  the  estate  of  his  intestate,  discover  that  it  had  been 
paid,  he  would  be  debarred  from  setting  up  such  iact  to  de- 
feat the  claim,  and  if  this  be  so,  why  not  the  administrator 
d.  b,  nJ  In  either  case  the  administrator  is,  in  the  first 
instance,  the  only  judge  whether  the  claim  shall  be  paid  or 
not  To  his  discretion  and  conscience  alone  is  confided  the 
propriety  and  justice  of  the  plea  of  limitations;  with  this 
the  Orphans'  Court  has  nothing  to  do." 

The  appellate  court  then  proceeded  to  comment  upon  sec.  1 0, 
sub.  ch.  8,  of  the  act  of  1 798,  as  follows :  "  The  provision  of  the 
testamentary  law,  authorizing  the  administrator  to  retain 
money  to  meet  a  claim  known  to  him  '  provided  he  can  sat- 
isfy the  court  that  such  claim  is  just  or  may  probably  be 
recovered,'  is  intended  to  promote  dispatch  in  the  settlement 
of  decedent's  estates  by  setting  apart  a  fund  to  meet  out- 
standing claims,  without  delaying  distributees  or  postpon- 
ing the  final  account  until  all  claims  are  paid.  The  entry 
of  such  a  retainer  does  not  imply  an  acknowledgment  that 
anything  is  due,  nor,  as  we  have  seen,  deprive  the  administra- 
tor of  the  right  to  contest  in  courts  of  law,  every  such  claim, 
by  whatever  legal  defence  he  thinks  proper  to  resort  to." 
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''An  adminiBtrator  may  undoubtedly,  by  his  promise  or 
acknowledgment,  revive  a  debt  due  by  his  intestate  (vide 
Forbes  vs.  Perrie's  Adm'r,  1  H.  &  J.,  109;  Chapman  vs. 
Dixon's  Adm'r,  4  H.  &  J.,  627;  Quynn  vs.  CarrolFs  Adm'r, 
10  Md.)  197) ;  but  the  act  of  retainer,  evinced  by  the  record, 
legally  imports  neither  promise,  admission  nor  acknowledg- 
ment, express  or  implied." 

And  the  conclusion  of  the  court  upon  the  question  of  the 
admissibility  and  sufficiency  of  the  evidence  offered  is  that 
"these  items  of  evidence,  taken  separately  or  collectively, 
were  not  sufficient,  in  our  opinion,  to  remove  the  bar  of 
limitations." 

It  IS  apparent  that  the  testimony  offered  in  the  case  in 
49th  Maryland  to  remove  the  bar  of  the  statute,  was  much 
stronger  than  that  set  forth  in  the  statement  now  under  exami- 
nation ;  and  adopting  the  reasoning  and  conclusions  of  the 
Court  of  Appeals  in  that  case,  we  consider  it  unnecessary 
to  say  anything  further  in  support  of  the  decision  below; 
which  is  affirmed. 
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Catherine  Diggins  v8,  Bridget  Dohbrtt. 

Equity.     No.  8.839. 

/Decided  July  8,  1885. 

I  Justices  Haoneb,  James  and  Merkick  sitting. 

1.  It  is  entirely  competent  to  show  a  consideration  different  from  that  ex- 
pressed in  the  deed  when  it  is  of  the  same  general  character.  Thus,  when 
the  consideration  stated  is  money,  which  is  a  valuable  consideration,  the 
consideration  of  having  a  home  in  the  property  conveyed,  being  of  the 
same  character,  may  be  shown  by  parol  testimony  to  have  been  the  true 
consideration. 

2.  When  the  consideration  is  ths.t  the  grantee  shall  provide  a  home  for  the 
grantor  in  the  property  conveyed,  and  the  grantee  afterwards  refuses  to 
provide  such  home,  a  court  of  equity  will  rescind  the  contract  on  the  ap- 
plication of  the  grantor  and  return  the  parties  to  their  original  status, 

statement  of  the  case. 

Bill  in  equity  to  set  aside  a  deed. 

The  bill  sets  forth  that  Dennis  Blaney  died  intestate,  and 
seized  and  possessed  of  certain  real  estate,  and  leaving  sur- 
viving him  his  widow,  Johanna,  and  his  two  sisters,  one 
of  whom  is  the  plaintiff,  and  the  other  the  defendant,  Bridget 
Dpherty,  his  only  heirs-at-law ;  that  the  said  Johanna  (in 
pursuance  of  an  agreement  among  the  parties  interested 
for  the  settlement  of  the  decedent's  estate),  joined  with 
plaintiff  in  the  execution  of  a  deed  conveying  all  her  right, 
title  and  interest  in  the  said  real  estate  to  her  sister, 
Bridget  Doherty,  the  defendant;  that  the  real  and  only 
consideration  for  executing  said  deed  was  that  she  should 
have  a  home  and  reside  with  her  said  sister  Bridget  upon 
said  premises  during  her  life ;  that  she  is  over  seventy  years 
of  age,  and  that  her  sister  Bridget  and  her  husband  have 
driven  her  out  of  said  premises;  that  they  have  refused, 
and  still  refuse  to  permit  her  to  reside  with  them,  and  that 
she  has  been  compelled  to  seek  a  home  with  her  step- 
daughter. 

The  bill  then  prays  that  this  deed  may  be  set  aside  and  de- 
clared void  so  far  as  it  conveys  plaintiff's  interest,  and  that 
the  property  may  be  sold  and  the  proceeds  divided  between 
the  parties  in  interest. 

The  defendants,  Bridget  Doherty  and  Joseph,  her  hus- 
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band,  filed  a  joint  and  seyeral  answer.  They  denied  that 
the  consideration  of  the  deed  was  as  stated  in  the  hill,  hut 
alleged  that  the  deed  was  executed  pursuant  to  an  amicable 
partition  of  Blanej's  estate ;  that  the  estate  consisted  of 
over  $3,000  in  money  and  two  houses ;  that  the  widow  was 
to  have  $1,600  of  the  money,  and  the  two  sisters  |l,000each, 
and  that  the  defendant  Bridget  should  have  the  least  valua- 
ble of  the  two  houses ;  that  at  this  time  the  plaintiff  was 
living  at  the  National  Hotel,  and  only  came  occasionally  to 
the  house;  that  in  consequence  of  the  plaintiff's  intem- 
perate habit  they  were  compelled  to  tell  her  that  she  must 
either  keep  sober  or  cease  to  visit  them ;  that  while  they 
deny  any  legal  obligation  to  do  so,  yet  they  are  ready  and 
willing  to  receive  the  plaintiff  and  care  for  her  during  the 
rest  of  her  life  if  she  will  leave  off  her  intemperate  habits. 

A  replication  was  filed  to  the  answer,  and  testimony  was 
taken. 

On  the  hearing  in  Special  Term  the  court  dismissed  the 
bill,  and  plaintiff  appealed. 

Bainbridoe  H.  Webb  for  plaintiff: 

All  the  recent  decisions  hold  that  parol  evidence  is  ad- 
missible to  show  the  real  consideration  of  a  deed  as  being 
different  from  that  stated.  They  explain  that  the  deed  is 
the  execution  of  the  contract,  but  not  the  contract  itself, 
and  that  its  object  is  to  transfer  the  title  to  the  pur- 
chaser and  not  to  state  the  terms  on  which  he  bought.  1 
Md.  Ch.,  392 ;  McCrea  vs.  Purmort,  16  Wend.,  490 ;  26  Conn., 
368;  14  Johns,  210;  20  /d,  338;  Adams  vs.  Hull,  2  Denio, 
306;  3  Am.  Dec,  306;  Williamson  vs.  Scott,  17  Mass.,  249; 
Goodspeed  vs.  Fuller,  46  Me.,  141;  11  Ohio  St.,  339;  Rock- 
hill  vs.  Spraggs,  9  Ind.,  30;  Vail  vs.  McMillan,  17  Ohio 
St,  617. 

Nathan  Vail  conveyed  his  real  estate  to  James  McMillan, 
his  wife's  illegitimate  son,  reserving  a  life  estate  to  himself 
and  wife.  The  consideration  mentioned  in  the  deed  was 
$350.  The  grantee  died,  and  his  widow  (and  heir^t-law 
under  the  laws  of  Ohio)  filed  a  bill  to  restrain  Vail  from 
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committing  waste.  Vail  filed  a  cross-bill  to  set  aside  the 
conveyance  for  failure  of  consideration,  alleging  that  no 
money  had  been  paid,  but  that  the  sole  consideration  of  the 
deed  was  that  McMillan  should  support  Vail  and  wife 
during  their  lives.  The  court  said:  "The  question  then  is, 
did  the  district  court  err  in  ruling  out  and  declining  to  con- 
sider the  evidence  tending  to  show  by  parol  testimony  that 
the  verbal  contract  of  McMillan  for  the  support  of  the  old 
people  during  their  respective  lives,  was  in  fact  a  part  con- 
sideration for  the  execution  by  them  of  the  deed  in  ques- 
tion. We  are  constrained  to  think  that  it  did.  Vail  vs, 
McMillan,  11  Ohio  St.,  617. 

In  Clifford  vs,  Terrill,  9  Jurist,  pt.  1,  622,  the  chancellor 
said:  "It  was  said  that  the  plaintiff  could  not  go  out  of  the 
deed  to  prove  that  there  was  any  other  consideration.  Now 
the  settled  rule  of  law  is  that  you  may  do  so." 

There  can  be  no  doubt  of  the  power  of  a  court  of  equity  to 
grant  the  relief  prayed  for  by  this  bill. 

The  power  is  exercised  under  that  head  of  its  jurisdiction 
where  recision,  cancellation  or  delivery  up  of  agreements, 
securities  or  deeds  is  sought,  or  a  specific  performance  is  re- 
quired of  the  terms  of  such  agreements,  securities  or  deeds 
as  indispensable  to  reciprocal  justice.  The  application  to  a 
court  of  equity  for  either  of  these  purposes  is  not  strictly  a 
matter  of  absolute  right,  upon  which  the  court  is  bound  to 
pass  a  final  decree.  But  is  a  matter  of  sound  discretion,  to 
be  exercised  by  the  court  either  in  granting  or  refusing  the 
relief  prayed,  according  to  its  own  notion  of  what  is  reason- 
able and  proper  under  all  the  circumstances  of  the  particu- 
lar case.     Story's  Eq.  Jurisp.,  §§  692,  693. 

William  Bogie  conveyed  to  his  son  John  absolutely,  who 
by  separate  instrument  agreed  to  support  his  father,  the 
grantor,  during  life,  and  to  make  certain  payments.  The 
bill  prayed,  among  other  things,  for  a  recision  of  the  con- 
veyance for  failure  to  support,  which  the  court  granted,  say- 
ing, a  portion  of  the  relief  sought  is  the  recision  of  the 
conveyance  and  agreement,  and  a  court  of  equity  has  power 
in  proper  cases  to  grant  such  relief.     On  the  question  as  to 
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what  relief  should  be  granted  for  the  entire  failure  of  John 
Bogie  to  perform  his  agreement,  we  have  no  doubt  or  diffi- 
culty whatever.  The  proper  relief,  to  wit,  the  recision  of 
the  conveyance  and  agreement  is  prayed  in  the  complaint. 
We  should  not  hesitate  so  to  hold  on  principle  in  the  ab- 
sence of  adjudged  cases.    Bogie  ra.  Bogie,  41  Wis.,  209. 

And  see  Bresnahan  vs.  Bresnahan,  46  Wis.,  385.  See, 
also,  Tracy  »«.  Sacket,  1  Ohio  St., 54 ;  Dunn  vs.  Chambers,  4 
Barbour,  376;  Devereux  vs.  Cooper,  11  Vt.,  103. 

But  besides  the  inate  equity  of  the  particular  case  pre- 
sented to  the  court,  it  is  submitted,  that  it  has  other  features 
which  courts  of  equity  have  always  regarded  as  good  grounds 
for  the  exercise  of  that  power  which  is  now  invoked.  Here 
is  the  case  of  an  aged  woman  who  conveys  her 'property  to 
a  younger  sister,  upon  the  promise  of  that  sister  to  give  her 
a  support  during  the  rest  of  her  life.  It  may  readily  be 
gathered  from  the  testimony  that  the  grantor,  by  reason  of 
her  age  and  illiteracy  was  incapable  of  viewing  the  trans- 
action in  its  legal  or  business  light,  but  was  induced  to  ex- 
ecute the  deed  solely  by  the  sister's  promise  of  support. 

In  Huguen  vs.  Basely,  White  &  Tudor's  Leading  Cases  in 
Equity,  vol.  2,  pt.  2,  p.  1174  et  seq.,  the  court,  in  speaking 
of  the  relief  granted  in  voluntary  conveyances,  says  that 
they  stand  upon  a  general  principle  applying  to  all  the 
variety  of  relations  in  which  dominion  may  be  exercised  by 
one  person  over  another. 

In  Harvey  vs.  Mount,  8  Beav.,  439,  a  younger  sister  con- 
veyed to  the  intended  husband  of  an  elder  sister  in  trust 
for  her  (the  grantor)  during  her  life,  and  after  death  to  stand 
as  trustee  for  the  other  sister  absolutely.  The  deed  was  set 
aside,  the  court  observing  upon  the  relationship  of  the  par- 
ties, and  that  dominion  may  have  been  exercised  by  this 
one  sister  over  the  other.  Sharp  vs.  Leach,  31  Beav.,  491 ; 
Billage  r«.  Souther,  9  Hare,  634;  Dunn  vs.  Chambers,  4 
Barb.,  376. 

HiNB  &  Thomas  for  defendant: 

This  is  a  bill  for  recision  and  cancellation  of  a  deed  on  the 
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ground  of  failure  of  consideration ;  there  is  no  fraud  or  ille- 
gality alleged  in  procuring  the  conveyance  complained  of, 
nor  is  it  stated  that  it  was  obtained  by  mistake  of  facts  ma- 
terial to  its  operation ;  it  is,  therefere,  respectfully  sub- 
mitted that  the  jurisdiction  to  rescind  does  not  arise.  The 
remedy  of  the  plaintiff  is  at  law,  and  this  was  the  view 
taken  by  the  court  below  in  dismissing  the  bill. 

Again,  had  the  plaintiff  even  stated  such  a  case  as  would 
entitle  her  to  the  relief  prayed,  the  court  would  not  exercise 
the  jurisdiction  invoked,  because  the  proofs  show  the  par- 
ties could  not  be  placed  in  atcUu  quo;  in  addition  to  this, 
there  is  a  serious  conflict  in  the  testimony,  and  the  court  at 
special  term  might  very  well  have  dismissed  the  bill,  be- 
cause the  plaintiff  failed  to  establish  her  case. 

The  conveyance  in  controversy  is  absolute  on  its  face ; 
the  proposition  is  not  to  show  that  the  real  transaction  was 
a  loan,  and  the  conveyance  a  mortgage,  or  such  facts  as 
would  create  a  resulting  trust  in  favor  of  the  plaintiff,  but 
that  the  consideration  failed — or  what  is  even  worse — that 
the  consideration  was  that  the  grantee  would  support  the 
grantor  for  life — to  vary  the  terms  of  the  deed  by  showing 
that  the  consideration  was  different  from  that  expressed — 
and  this  too  by  parol.  It  is  sufficient,  we  think,  to  say  it 
cannot  be  done. 

The  plaintiff  when  she  executed  and  delivered  the  deed, 
which  she  now  wishes  to  rescind,  had  the  benefit  of  coun- 
sel ;  such  objections  then  as  age,  illiteracy,  &c.,  should  have 
no  influence  in  the  decision  of  the  case. 

The  rule  that  parol  testimony  will  only  be  received  either 
to  establish  an  equity  of  redemption,  or  a  resulting  trust, 
is  too  well  established,  we  think,  to  require  a  reference  to 
adjudged  cases. 

The  cases  cited  in  appellant's  brief  are  of  the  class  where 
a  bond  or  agreement  in  writing  explaining  the  nature  of 
the  transaction  is  executed  contemporaneous  with  the 
conveyance ;  they  are  not  relevant  to  this  case  and  should 
not  be  followed  as  authority. 
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Mr.  Justice  James  delivered  the  opinion  of  the  court. 

The  proofs  show  that  one  Dennis  Blaney  died  intestate 
in  1881,  seized  of  certain  property,  and  leaving  a  widow 
and  two  sisters.  By  an  amicable  arrangement  provision 
was  made  for  the  widow,  and  the  sisters,  the  plaintiff  and 
defendant,  took  the  house  and  lot  to  which  this  suit  re- 
lates. The  plaintiff  thereupon  conveyed  her  undivided 
half  interest  to  the  defendant.  A  money  consideration  is 
named  in  the  deed,  but  it  is  shown  that  a  parol  contract 
was  made  as  a  part  of  the  transaction,  that,  in  consideration 
of  this  conveyance,  the  grantee  was  to  provide  the  grantor 
a  home  in  that  house  during  the  remainder  of  her  life. 
The  grantor  was  then  an  old  woman  of  seventy  years. 

It  was  competent  to  show  a  valuable  consideration  dif- 
ferent from  the  valuable  consideration  named  in  the  deed. 
As  the  latter  was  not  paid,  nor  intended  to  be  paid,  and 
the  true  consideration  has  been  withheld,  the  question  here 
is,  to  what  relief  the  plaintiff  is  entitled. 

Where  money  or  other  property  is  the  true  considera- 
ation,  the  remedy  at  law  is  adequate,  and  there  is  no  room 
for  the  interference  of  equity.  The  damage  arising  from 
non-performance  is  perfectly  ascertainable  and  measurable 
in  money.  But  where  the  contract  is  intended  to  operate 
continuously,  as  a  provision  for  the  future  of  the  grantor, 
by  actual  specific  performance,  the  remedy  by  damages  is 
not  adequate.  The  money  which  would  secure  for  the 
grantor  a  home  in  some  other  house  and  among  strangers 
is  not,  even  if  a  jury  could  ascertain  it,  a  compensation  for 
the  loss  of  the  particular  home  which  the  grantor  intended 
to  secure.  Moreover,  a  jury  cannot  ascertain  the  actual 
amount  of  money  which  will  secure  a  house  for  the  remain- 
der of  a  life.  Tables  of  longevity  are  not  applicable  for 
any  such  purpose.  In  addition  to  the  inadequacy  of  the 
remedy  at  law,  there  is  another  distinct  ground  for  equita- 
able  relief.  To  refuse  performance  of  this  continuous  con- 
tract and  at  the  same  time  to  retain  the  subject  granted  in 
consideration  of  such  performance,  is  fraud.  The  proper 
23 
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relief  in  that  case  is  rescission  of  the  contract  itself.  It  is 
hardly  necessary  to  refer  to  authority  for  the  exercise  of 
such  jurisdiction  ;  the  doctrine  is  familiar.  This  convey - 
ance  is  annulled. 
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Benjamin  U.  Keyskr 

John  Hitz  et  al. 

Equity.    No.  6588. 

f  Decided  July  8,  18a5. 

I  Justices  Haoner.  Jamss  and  Merrici  sittini?. 

Where  there  is  a  mortgage  or  deed  of  trust  upon  property,  the  mortgagee  or 
eesivi  que  inist  may,  in  a  proper  case,  hare  the  aid  of  a  court  of  equity  to 
take  possession,  through  its  receiver,  of  the  rents  and  profits;  and  when 
this  is  done  and  the  property  pledged  is  sold,  the  rents  and  profits,  as  well 
as  the  corpus  of  the  fund,  go  to  satisfy  the  claim  of  the  creditor.  But 
where  a  receivership  is  not  asked  for,  and  the  rents  and  profits  of  the 
mortgaged  property  are  permitted  to  pass  into  the  hands  of  the  mortgagor, 
the  mortgagee  can  never  recover  them  back,  even  though  there  be  a  de- 
ficiency in  the  amount  of  the  proceeds  of  the  sale,  the  reason  being  that  it 
wa9the  mortgagee's  fault  in  not  having  a  receiver  appointed.  In  this 
respect  a  mortgage  and  a  deed  of  trust  stand  precisely  upon  the  same  footing. 

STATEMENT  OF  THE  CASE. 

The  bill  in  this  case  was  origiDally  filed  by  B.  U.  Key- 
ser,  as  receiver  of  the  German  American  National  Bank,  to 
set  aside  a  certain  deed  of  trust  in  favor  of  W.  P.  Jenks, 
which  was  alleged  to  have  been  fraudulently  made  and  in 
derogation  of  rights  of  the  bank  of  which  complainant  was, 
at  its  failure,  appointed  receiver.  The  decree  at  Special 
Term  sustained  the  deed  of  trust  in  so  far  as  it  affected  the 
life  estate,  or  other  interest,  of  the  defendant  John  Hitz  in 
the  property  in  question,  but  avoided  it  in  so  far  as  it  affected 
the  interest  of  his  wife  in  such  property ;  and  provided  for 
the  appointment  of  a  receiver  to  collect  the  rents,  &c.,  and 
apply  them  to  the  liquidation  of  Mr.  Jenks'  claim  under 
the  encumbrance  in  his  favor.  Keyser  was  in  possession  of 
the  property  under  certain  conveyances  and  assignments 
from  John  Hitz  and  one  Sarah  Crane,  pending  the  litiga- 
tion, and  by  virtue  of  such  possession  had  collected  a  con- 
siderable sum.  From  the  decree  in  Special  Term  he  ap- 
pealed to  the  General  Term,  and  obtained  an  order  modify- 
ing that  portion  of  the  decree  which  appointed  a  receiver, 
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so  as  to  permit  him  to  remain  in  possession  and  continue 
the  collection  of  the  rents  and  bring  the  money  into  court. 
In  deciding  the  appeal  from  the  Special  Term  (see  2  Mackey, 
513)  the  General  Term  reserved  the  question  of  the  disposi- 
tion of  these  sums  collected  by  Keyser;  and  this  hearing 
was  upon  exceptions  to  the  auditor's  report  as  to  the  dis- 
posal of  this  fund. 

Leigh  Kobinson,  for  Keyser,  contended  that,  by  virtue  of 
the  assignment  from  John  Hitz,  as  well  as  by  the  fact  that 
Hitz  was  a  large  judgment  debtor  of  the  bank,  he  was  en- 
titled to  retain  the  fund. 

W.  D.  Davidgb  and  R  D.  Mussey,  in  behalf  of  Jenks, 
contended  that  though  there  might  be  some  doubt,  in  view  of 
recent  decisions,  as  to  the  right  of  Jenks  to  insist  that  all  the 
money  collected  by  Keyser,  during  his  entire  term  of  pos- 
session, should  be  applied  to  the  extinguishment  of  the 
taxes  and  for  insurance,  &c.,  on  the  property,  there  could  be 
no  question  that  all  the  money  which  he  had  collected  after 
the  decree  in  Special  Term,  and  which  he  had  paid  into  the 
registry  of  the  court  should  be  applied:  1st,  to  the  taxes  (of 
which  none  have  been  paid  by  Keyser  during  his  holding); 
and,  2d,  to  the  reduction  of  the  debt  due  to  Jenks;  that  his 
possession  since  the  decree  in  Special  Term  had  been  in  ef- 
fect the  holding  of  the  court,  by  a  receiver  for  the  benefit 
and  protection  of  the  cestui  qtie  trust,  such  as  is  contem- 
plated in  the  opinion  in  Kountze  vs.  Hotel  Co.,  107  U.  S., 
395. 

Enoch  Tottbn  for  Mrs.  Hitz : 

The  case  of  Shepherd  vs.  F.  S.  &  Trust  Co.  et  oZ.,  Equity, 
No.  5723,  decided  by  the  General  Term,  December  1, 1884,* 
governs  this  case.  One  branch  of  that  controversy  involved 
the  precise  question  presented  in  the  present  application,  so 
far  as  it  relates  to  the  fund  of  about  $3,000  in  the  hands  of 
the  receiver  in  this  case.     In  that  case  there  was  a  receiver 
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appointed  on  the  application  of  the  mortgagee,  hased  on  the 
allegation  that  the  property  was  inadequate  security  for  the 
payment  of  the  debt,  and  that  the  debtors  themselves  were 
insolvent.  This  receiver  collected  out  of  the  mortgaged 
property,  and  had  in  hand  about  $800.00  for  distribution. 
The  Court  held  that  this  sum  belonged  and  should  go  to  the 
mortgagor,  and  not  to  the  mortgagee,  and  decreed  accord- 
ingly. 

Counsel  also  cited  and  relied  upon  Kountz  va.  Omaha  Hotel 
Co.,  107  U.  S.,  378;  Teal  va.  Walker,  111  U.  S.,  242. 

Mr.  Justice  Merrick  delivered  the  opinion  of  the  court. 

The  case  of  Keyser  va,  Hitz  comes  before  us  upon  exceptions 
to  the  report  of  the  auditor  in  the  distribution  of  the  funds 
which  had  been  received  by  Keyser,  one  of  the  parties  to  the 
suit,  under  an  order  of  the  court  appointing  a  receiver  dur- 
ing the  progress  of  the  litigation.  The  property  in  question 
was.  covered  by  a  deed  of  trust,  and  amongst  the  divers  claims 
which  were  presented  against  the  property  was  the  claim 
of  W.  P.  Jenks,  who  was  secured  by  a  deed  of  trust  upon 
the  property,  and  after  the  litigation  had  progressed  some 
time  he  was  authorized  by  the  court  to  sell  the  property  at 
private  sale  under  the  deed  of  trust. 

The  contest  here  now  is  upon  the  distribution  of  the  rents 
and  profits  which  remained  in  the  hands  of  the  receiver,  as 
between  him  on  the  one  part,  Mrs.  Hitz,  the  claimant  of 
the  property,  on  the  other  part,  and  Keyser  himself  as  re- 
ceiver for  the  benefit  of  the  bank,  he  claiming  that  he  held 
certain  judgments  on  the  part  of  the  bank  against  Hitz,  to 
the  liquidation  of  which  he  was  authorized  to  appropriate 
the  proceeds  of  the  rents  and  profits  by  a  convention  be- 
tween him  and  Hitz  himself. 

A  careful  examination  of  the  authorities  shows  conclu- 
sively, the  authorities  all  concurring  in  this,  that  where 
there  has  been  a  mortgage  or  deed  of  trust  upon  property, 
until  some  action  is  taken  on  behalf  of  the  trustee  and  ces- 
twi  que  trust  or  the  mortgagee  to  obtain  possession  of  the 
property,  or  to  assert  their  right  to  the  possession,  the 
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rents  and  profits  belong  to  the  mortgagor,  and  if  they 
are  permitted  to  pass  into  the  hands  of  the  mortgagor  they 
cannot  h'e  recovered  back  by  the  mortgagee,  even  though 
there  be  a  deficiency  in  the  amount  of  the  proceeds  of  sale. 

For  the  purposes  of  a  case  of  that  sort  a  deed  of  trust  and 
a  mortgage  stand  precisely  upon  the  same  footing  as  it  will 
be  found  by  reference  to  a  case  in  48th  Mississippi,  which  I 
do  not  happen  to  have  before  me  at  this  moment  so  as  to  be 
able  to  refer  it.  In  the  delivery  of  that  opinion  the  court 
shows  that  a  deed  of  trilst  is,  to  all  intents  and  purposes, 
just  like  a  mortgage,  with  this  diflference:  That  the  mort- 
gagee, by  the  terms  of  the  mortgage,  is  himself  entitled  to 
enter  upon  the  property  and  take  possession,  but  that  the 
trustee,  being  only  authorized  to  seize  and  sell,  is  not  em- 
powered to  take  possession,  of  himself,  of  the  property  so  as 
to  dedicate  the  rents  and  profits  to  the  gratification  of  the 
lien,  when  there  is  a  deficiency  of  the  property,  whenever  it 
was  to  gratify  the  lien,  either  of  the  deed  of  trust  or  of.  the 
mortgage,  as  the  case  may  be.  Either  the  mortgagee  or  the 
trustee  and  cestui  que  trust,  where  the  predicament  is  suit- 
able to  such  an  occasion,  can  have  the  benefit  of  the  arm  of  a 
court  of  equity  to  take  possession,  through  its  receiver,  of  the 
rents  and  profits ;  and  when  thus  taken  possession  of,  and  the 
property  pledged  is  sold,  the  rents  and  profits,  as  well  as 
the  corpus  of  the  fund,  go  to  satisfy  the  claim  of  the  creditor. 

In  this  particular  case  it  seems  that  early  in  this  litiga- 
tion there  was  a  receivership  of  the  property  appointed  by 
this  court  as  far  back  as  the  year  1880  or  thereabouts,  Key- 
ser  became  receiver,  then  somebody  else  became  receiver, 
and  then  Keyser  was  substituted  by  an  agreement  between 
themselves  and  by  the  action  of  the  court,  in  place  of  the 
other  receiver,  so  that  he  was  practically  the  receiver  of  the 
property  for  the  whole  term  of  the  receivership. 

As  I  say,  it  appears  by  all  the  authorities  that  wherever 
the  mortgagee  takes  possession  himself,  from  that  time  forth 
he  is  entitled  to  the  rents  and  profits  to  be  added  to  the 
proceeds  of  sale  if  it  be  necessary  to  gratify  the  claim. 
And  where  there  is  a  deed  of  trust  or  mortgage,  and  the  mort- 
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gagee^  instead  of  taking  possession  himself,  invokes  the  aid 
of  a  court  of  chancery  for  the  purpose  of  having  a  receiver  ap- 
pointed, in  that  case  also,  whether  there  be  a  deed  of  trust  or  a 
mortgage,  the  proceeds  of  the  rents  and  profits  are  consecrated 
hj  the  court  of  chancery  to  the  satisfaction  of  the  debt  in  aid 
of  the  proceeds  of  sale.  For,  from  the  very  moment  of  for- 
feiture, a  mortgagor  or  grantor,  in  a  deed  of  trust,  certainly 
has  no  equitable  claim  to  the  fund.  He  has  dedicated  the 
property  to  the  payment  of  the  debt,  and  along  with  the 
dedication  of  the  property,  goes,  as  a  matter  of  course,  after 
default,  properly  and  rightfully  the  dedication  of  the  rents 
and  profits.  Why  the  certui  que  trust  or  mortgagee  cannot 
recover  back  rents  and  profits  when  received  by  the  mort- 
gagee is  manifest.  It  is  in  perfect  analogy  to  the  com- 
mon principle  that  where  a  party  has  voluntarily  allowed 
his  fund  to  pass  into  the  hands  of  another  party  he  cannot 
invoke  the  aid  of  a  court  to  get  it  back. 

All  this  is  thoroughly  maintained  and  supported  by  the 
Supreme  Court  of  the  United  States  itself  in  the  very  case 
which  is  relied  upon  by  the  counsel  who  was  contending 
against  the  claim  to  the  rents  and  profits  on  behalf  of  the 
parties  secured  by  the  deed  of  trust  in  this  case — ^the  case  of 
Eountze  vs.  The  Omaha  Hotel  Company,  reported  in  107th 
U.  8.  R.,  378.  There  the  opinion  of  the  majority  of  the 
court  was  delivered  by  Mr.  Justice  Bradley,  and  he  carries 
to  the  very  extreme  of  the  law  the  doctrine  that  the  mort- 
gagee out  of  possession  is  not  entitled  to  the  rents  and 
profits.  And  I  find,  by  pursuing  the  authorities,  that  he 
carries  it  there  in  deference  to  the  opinions  of  the  courts  of 
his  own  State  of  New  Jersey,  which  carry  the  doctrine  fur- 
ther than  the  courts  of  any  other  State  in  this  Union. 
Through  that  influence  the  Supreme  C<)urt  of  the  United 
States  was  led  to  carry  the  doctrine  to  its  extremity,  for 
they  held  that  the  mortgagee  was  not  entitled  to  the  rents 
and  profits  which  accrued  pending  a  foreclosure  suit  on  his 
part,  and  although  the  decree  of  foreclosure  had  been  granted 
to  him  in  the  court  below  and  there  had  been  an  appeal, 
still  he  was  not  entitled  to  the  rents  and  profits  after  that. 


184 


Kbysbr  v.  fliTZ. 


Why?  Mr.  Justice  Bradley  justifies  the  doctrine  Upon  this 
ground,  because,  he  says,  that  he  might  have  applied  for  a 
receivership,  and  if  there  had  been  a  receiver  appointed, 
then  the  rents  and  profits  collected  by  the  receiver  would, 
in  his  hands,  have  gone  to  make  up  the  deficiency  of  the 
corpus  of  the  mortgaged  property  in  satisfaction  of  the  mort- 
gage debt  for  which  it  was  placed.  I  read  from  page  393 
of  the  opinion  referred  to  as  follows : 

"  The  plaintiff  in  this  case  was  not  entitled  to  the  posses- 
sion nor  to  the  rents  or  profits;  the  foreclosure  suit  did  not 
seek  possession,  but  sought  a  sale  of  the  specific  thing — the 
land.  On  such  a  case  until  the  litigation  is  ended,  it  does 
not  appear  that  there  must  be  a  sale,  or  even  that  ibhe 
plaintiff  is  entitled  to  a  sale." 

Then  he  goes  on  and  at  page  395  he  says:' 

"There  is  another  consideration  which  relieves  the  con- 
clusion we  have  reached  from  any  supposed  hardship  or  in- 
justice to  mortgagees.  Courts  of  equity  always  have  the 
power  when  the  debtor  is  insolvent,  and  the  mortgaged 
property  is  an  insufficient  security  for  the  debt,  and  this  is 
good  cause  to  believe  that  it  will  be  wasted  or  deteriorated 
in  the  hands  of  the  mortgagor,  as  by  cutting  timber,  suffer- 
ing dilapidation,  &c.,  &c.,  to  take  charge  of  the  property 
by  means  of  a  receiver,  and  preserve  not  only  the  corpttSy 
but  the  rents  and  profits  for  the  satisfaction  of  the  debt. 
Where  justice  requires  this  course  to  be  pursued,  and  it  is 
resorted  to  by  the  mortgagee,  it  will  give  him  ample  pro- 
tection." 

That  same  doctrine  is  laid  down  in  Jones  on  Mortgages 
and  in  High  on  Keceivers,  throughout,  and  it  is  the  concur- 
rent testimony  of  all  the  courts  of  the  United  States,  with- 
out any  contradiction  or  qualification,  that  wherever,  in  a 
particular  case,  a  receivership  has  been  appointed,  and  the 
corpus  fails  to  gratify  the  lien  of  the  mortgage  or  the  deed 
of  trust,  it  will  be  supplemented  by  the  rents  and  profits 
which  have  been  collected  by  the  receiver  upon  proper  ap- 
plication to  the  court. 

That  being  the  principle,  it  disposes  conclusively  of  this 
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case,  and  the  decree  of  the  court,  therefore,  will  be  that  the 
case  be  remanded  to  the  auditor  for  the  purpose  of  allowing 
to  the  holder  of  the  deed  of  trust,  Jenks,  all  the  rents  and 
profits  which  were  received  after  the  receiver  was  appointed 
by  this  court  (all  the  rents  and  profits  which  were  received 
from  any  other  source  will  be  allowed  to  be  paid  over  to 
Keyser  under  his  claim  as  made  in  this  case),  but  all  that 
were  received  by  him,  under  the  authority  of  the  court  after 
the  receivership  was  established  by  the  court,  will  be  dedi- 
cated, first,  to  the  payment  of  the  arrears  of  taxes,  as  stated 
by  the  auditor,  both  the  past  taxes,  the  current  taxes  and 
the  taxes  in  arrears,  and  whatever  is  left  after  paying  those 
taxes  will  go  to  the  payment  of  the  balance  of  the-  debt  se- 
cured by  the  deed  of  trust. 

The  case  then  will  be  referred  back  to  the  auditor  with 
instructions,  which  the  counsel  will  draw  up,  overruling  all 
the  objections  made  on  the  part  of  Mrs.  Hitz,  overruling 
her  objections  to  the  auditor's  report,  denying  that  she  has 
any  claim  under  the  circumstances,  overruling  the  objec- 
tions of  Keyser  in  so  far  as  they  claim  any  part  of  the  rents 
and  profits  which  were  received  under  the  receivership  of 
this  court,  and  sustaining  the  objections  made  on  the  part 
of  Jenks,  the  holder  of  the  deed  of  trust. 
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Olivbr  M.  Atwood  vs.  Talton  Latnby  bt  al. 

Law.    No.  26,983. 

r  Decided  July  8, 1886. 

1  Justices  Hagnbr,  Jambs  and  Mebrick  sitting. 

Where  the  undertaking  in  an  appeal  bond  is  absolute,  there  is  no  neoessitj 
in  declaring  on  the  bond  for  failure  to  prosecute  the  appeal  with  effect,  to 
aver  that  any  request  or  demand  was  made  upon  the  defendants  to  pay  the 
damages  and  costs,  and  a  demurrer  upon  that  ground  is  frivolous. 

Thb  Case  is  stated  in  the  opinion. 

Jambs  W.  Greer,  E.  B.  Hat  and  Samubl  Maddoz  for 
plaintiff. 

Frank  T.  Browning  for  defendants. 

Mr.  Justice  Jambs  delivered  the  opinion  of  the  court. 

This  is  a  suit  upon  an  appeal  bond  given  by  the  defend- 
ants, Latney,  Burns  and  Kilmartin,  in  the  case  of  an  appeal 
from  a  judgment  of  a  justice  of  the  peace  in  a  landlord  and 
tenant  case.  The  declaration  sets  forth  that  the  defendants, 
by  their  certain  writing  obligatory,  sealed,  &c.,  acknowl- 
edge themselves  to  be  jointly  and  severally  bound  to  the 
plaintiff  in  the  sum  of  |160,  conditioned  that  if  the  appel- 
lant shall  prosecute  his  appeal  in  this  court,  and  shall  pay 
the  said  Atwood  all  intervening  damages  resulting  from 
waste,  and  all  intervening  rents  for  the  premises  and  costs, 
in  case  he  shall  fail  to  prosecute  his  appeal  with  effect,  then 
the  bond  shall  be  discharged. 

The  declaration  then  asserts  that  the  appeal  was  not 
prosecuted  with  effect,  and  that  the  defendants  '^did  not 
nor  ever  would  pay  the  damages  and  costs."  To  that  dec- 
laration the  defendants  demurred,  on  the  ground  that  there 
was  no  averment  of  any  request  or  demand  made  upon  the 
defendants,  or  either  of  them,  for  the  payment  of  the  inter- 
vening rents,  damages  and  costs.  In  the  court  below,  the 
demurrer  was  held  to  be  frivolous,  and,  therefore,  judgment 
was  rendered  for  the  amount  claimed — sixty-two  dollars 
and  costs.     Whereupon  the  defendants  appealed. 
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There  seems  to  be  a  curious  want  of  direct  authorities 
upon  this  question,  but  we  have  looked  at  it  upon  principle 
and  we  think  it  is  perfectly  clear,  and  there  was  no  room 
for  discussion  about  it.  This  was  an  absolute  obligation. 
The  authorities  cited  applied  to  cases  of  guarantee  where 
the  object  was  to  fix  the  liability  of  the  parties,  it  being 
collateral,  and  conditional  upon  certain  other  things  which 
were  to  happen.  Here  the  liability  of  the  surety  is  abso- 
lute, and,  although  the  bond  runs  in  the  language  of  ordi- 
nary bonds,  it  is  an  undertaking  that  the  principal  shall 
prosecute  the  appeal  with  effect,  or  pay,  and  the  undertak- 
ing of  the  surety  is  that  that  shall  be  done.  In  all  absolute 
undertakings  it  is  settled  that  it  is  entirely  unnecessary  to 
allege  a  demand  upon  the  defendant  himself  or  upon  the 
surety  before  you  can  bring  an  action,  so  that  there  was  no 
necessity  for  a  demand  in  order  to  fix  the  liability  of  the 
surety ;  his  undertaking  was  absolute.  There  is  in  principle 
no  room  for  doubt  about  this,  and  we  hold,  therefore,  that  the 
demurrer  was  friyolous.     The  judgment  is  affirmed. 
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Denkis  Quill  vs.  John  G.  Wolfr 

Equity.    No.  8,858. 

f  Decided  July  8, 1886. 

I  Justices  Hagner,  James  and  Mebrick  sitting. 

Where  a  court  of  equity  is  asked  to  set  aside  a  deed  on  the  ground  of  fraud, 
and  the  answer  denies  all  fraud  and  avers  a  valuable  consideration  to  have 
been  paid  for  the  property,  and  in  addition  the  witnesses  relied  upon  by 
the  complainant  also  deny  the  alleged  fraud,  the  bill  will  be  dismissed, 
although  there  be  many  circumstances  of  suspicion  surrounding  the  tran- 
saction, for  fraud  must  be  proved ;  the  court  cannot,  in  the  face  of  the 
rule  that  fraud  is  odious  and  not  to  be  presumed,  supply  the  deficiency  of 
proof  by  presumption. 

STATEMENT  OF  THE  CASE. 

Dennis  Looney  was  largely  indebted  to  the  complainant, 
Dennis  Quill,  which  indebtedness  was  secured  by  deed  of 
trust  on  part  of  the  real  estate  of  Dennis  Looney.  QuiU 
undertook  to  foreclose  the  deed,  and  a  long  litigation  en- 
sued, beginning  in  February,  1882,  and  ending  in  1884. 
The  result  of  the  controversy  was  a  decree  for^  the  sale  of 
the  land  covered  by  the  deed  of  trust,  and  the  proceeds  not 
satisfying  the  debt  due  Quill,  there  was  a  decree  against 
Looney  for  the  principal  sum  of  $981.34. 

At  this  time  Dennis  Looney  owned  two  other  lots  of 
land  besides  that  in  controversy,  and,  pending  that  suit,  he 
conveyed  them  to  one  Herlihy,  a  cousin  of  his,  Looney's, 
wife.  About  a  year  afterwards  Herlihy  conveyed  these  two 
lots  to  the  defendant  John  G.  Wolfe,  the  son-in-law  of 
Looney.  At'  the  time  this  conveyance  was  made,  and  for  a 
number  of  years  previous  thereto,  Wolfe  had  resided  with 
and  was  one  of  the  family  of  Looney.  This  bill  was  filed 
to  subject  one  of  those  lots  conveyed  to  Wolfe  to  the  satis- 
faction of  the  debt  due  Quill ;  the  bill  alleged  that  no  con- 
sideration was  ever  paid  therefor  either  by  Herlihy  to 
Looney  or  by  Wolfe  to  Herlihy,  and  that  Looney  had  by 
this  means  conveyed  ihis  property  with  the  intent  to  de- 
fraud his  creditors,  and  especially  Quill. 
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A  decree  pro  cor^easo  was  taken  against  Herlihj.  The 
other  defendants  put  in  answers  denying  all  fraud.  Tes- 
timony was  taken  by  the  complainant,  but  the  defendants 
took  none. 

On  the  hearing  in  Special  Term  the  court  decreed  in 
favor  of  the  complainant,  from  which  decree  the  defendant 
Wolfe  appealed. 

B.  B.  Lewis  for  complainant : 

The  evidence  abundantly  shows  that  this  conveyance  was 
made  to  hide  the  property  from  the  pursuit  of  Looney's 
creditors  and  principally  from  Quill. 

The  proofs  are  full — as  full  as  it  is  possible  to  get  in  a 
case  where  a  fraudulent  disposition  of  property  is  made. 

Men  about  to  commit  fraud  do  not  proclaim  their  inten- 
tions openly,  but  the  acts  they  do  are  done  quietly,  and  fre- 
quently with  every  appearance  of  fairness  on  their  face. 

The  law,  however,  knowing  the  difficulties  of  getting 
at  the  intention  of  parties,  permits  a  wider  latitude  of  in- 
vestigation and  a  closer  scrutiny  into  the  transactions  of 
parties  when  fraud  is  charged,  and  recognizes  certain  act«, 
relations  and  conditions,  to  be  indicia,  evidences,  or  badges 
of  fraud. 

The  strongest  indicia  or  badges  of  fraud  recognized 
universally  by  all  the  courts  appear  in  this  case. 

1st.  The  transfer  of  all  the  debtor's  property.  Bump 
on  Fraud.  Conv.,  p.  79  and  note  2. 

2d.  Embarrassed  circumstances  of  the  debtor  when  con- 
veyance is  made.     Bump,  p.  80,  note  4. 

In  order  to  aflfect  vendee  notice  must  be  brought  home 
to  him,  which  is  done  in  this  case. 

3d.  Pendency  of  a  suit  or  expectancy  of  a  suit,  /dem, 
p.  81. 

4th.  A  false  recital  is  a  badge  of  fraud.  Idem,  p.  81. 
A  false  recital  or  statement  of  the  consideration  is  a  badge 
of  fraud.     Idem,  p.  85. 

In  this  case  the  deeds  from  Looney  to  Herlihy  and 
from  Herlihy  to  Wolfe  are  made  evidently  with  the  inten- 
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tion  of  leaving  the  impression  that  the  consideration  was 
paid  in  cash,  when  no  cash  was  paid,  either  by  Herlihy 
or  Wolfe  for  the  land  in  controversy.  Again,  the  answer, 
under  oath,  positively  assorts  that  cash  was  paid,  contrary 
to  the  fact. 

5.  The  retention  of  possession  of  the  land  and  the  ex- 
ercise of  unequivocal  acts  of  ownership  over  it.  Idemy  p. 
90. 

Selling  to  debtor's  son  is  a  proof  of  fraud.  Idemy  p.  92. 
Phitteplace  vs,  Sales,  4  Mason,  312. 

Here  the  debtor's  wife  collected  the  rents,  after  deed  to 
Herlihy ;  we  have  a  son-in-law  instead  of  a  son  as  grantee. 

6.  Transactions  out  of  the  usual  course  of  business. 
Ideniy  p.  92. 

(a.)  Alienation  of  valuable  property  without  payment,  or 
security.    Ideniy  p.  93,  note  5.     1  Bland,  567. 

(b.)  Immediate  transfer  to  another  in  consideration  of 
property  conveyed  to  debtor's  wife.  Ideniy  p.  93;  Newman 
V8,  Ardell,  448;  43  Barb. 

7.  Unusual  mode  of  payment. 

"The  facility  with  which  fictitious  payments  may  be  fab- 
ricated renders  it  necessary  for  the  grantee  to  produce  all 
the  proof  which  may  reasonably  be  supposed  to  be  in  his 
power,  of  the  reality  and  fairness  of  the  transaction,  and 
the  want  of  clear  proot  is  evidence  of  fraud.  This  require- 
ment is  not  met  by  the  mere  proof  of  payment,  without  any 
attempt  to  show  where  the  money  came  from,  how  it  was 
obtained,  whose  it  was,  or  what  was  done  with  it."  Bump, 
pp.  94,  95 ;  King  vs.  Moon,  42  Mo.,  557 ;  Jackson  vs,  Mather, 
7  Cow.,  301. 

8.  Absence  of  evidence.  The  omission  of  the  grantee  to 
testify  or  to  produce  the  debtor  or  any  other  important  wit- 
ness, is  the  ground  for  an  unfavorable  presumption,  and 
frequently  exercises  an  important  influence  upon  the  final 
determination  of  the  question  of  fraud.  Bump,  pp.  95,  96, 
note  1. 

9.  Kelationship,  though  not  a  badge  of  fraud,  strengthens 
the  presumption  that  may  arise  from  other  circumstances. 
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"Son-in-law"  is  eucli  a  relation  as  is  "cousin."  They  are 
the  persons  with  whom  a  secret  trust  is  likely  to  exist. 

Whenever  this  confidential  relation  exists,  the  parties 
are  held  to  a  fuller  and  stricter  proof  of  the  consideration 
and  of  the  fairness  of  the  transaction.  Bump,  pp.  97,  98; 
Duvall  18.  Waters,  1  Bland.  567. 

There  must  be  good  faith  as  well  as  a  valuable  considera- 
tion paid  by  the  vendee  in  order  to  protect  him.  Bump, 
230;  Glen  vs,  Randall,  2  Md.,  ch.  220;  Olemants  vs,  Moore, 
6  Wall.,  299. 

Though  the  vendee  must  know  of  the  fraudulent  intent, 
of  the  grantor,  actual  knowledge  is  not  necessary.  What 
will  put  a  prudent  man  on  inquiry  is  sufficient.  Bump, 
232.  What  notice  is  sufficient,  see  Bump,  478;  Baker  vs. 
Bliss,  39  N.  Y.,  70;  Martel  vs.  Somers,  26  Texas,  551. 

Fraudulent  grantee  is  a  trustee  for  creditors,  and  can,  as 
sach,  be  held  responsible.  Bump,  567;  Clements  vs.  Moore, 
6  Wall.,  299. 

It  is  respectiuUy  submitted  thafc  there  is  no  error  in  the 
decree  of  the  court  below. 

WiLLLAM  A.  Cook  and  H.  B.  Moulton  for  defendants : 

The  averments  of  the  bill — ^if  mere  enunciations  of  infor- 
mation and  belief  can  be  regarded  as  allegations  at  all — are 
directly,  fully  and  absolutely  denied  by  the  answers. 

The  answer  of  Wolfe  not  only  denies  all  statements  of 
fraud,  but  goes  further  and  presents  a  narrative  of  the  pur- 
chase, consideration,  etc. 

The  answer  of  Looney  also  denies  the  statements  as  to 
fraud. 

Responsive  as  these  answers  are,  in  the  absence  of  full 
and  clear  antagonistic  evidence,  or  an  accumulation  of  con- 
tradictory circumstances,  equivalent  to  such  evidence,  they 
must  be  regarded  as  destructive  to  the  bill.  Seitz  vs.  Mitch- 
ell, 94  U.  S.,  582;  Parkes  vs.  Phetteplace  et  al.,  1  Wall.,  684. 

But  there  is  no  contradictory  evidence. 

The  complainant,  several  months  after  the  decree  pro  ooti- 
fesso  against  Herlihy,  produced  him  as  a  witness ;  but  in-* 


192 


Quill  v.  Wolpb. 


stead  of  sustaining  the  bill,  his  testimony  refutes  it,  and 
corroborates  the  answer  of  Wolfe,  whatever  may  have  been 
the  purpose  of  the  decree  pro  con/esso  against  Herlihy  and 
the  subsequent  use  of  him  as  a  witness.  And,  in  fact,  the 
entire  testimony  corroborates  the  answer  of  Wolfe. 

Opposed  to  it  there  is  not  a  single  established  fact  and 
only  faint  and  insuflScient  circumstances. 

The  defendant  took  no  testimony.  His  answer  was  full 
and  complete.  The  witnesses  he  might  have  called  were 
produced  and  examined  by  the  complainant,  thus  rendering 
it  unnecessary  for  the  defendant  to  do  so. 

But  further  examination  of  the  case  in  this  form  is 
unnecessary. 

Nearly  all  the  law  applicable  to  the  case  is  so  fully, 
clearly  and  ably  presented  in  an  opinion  of  this  court, 
delivered  by  Mr.  Justice  Hagner  in  Clarke  vs.  Krause  et  al., 
2  Mackey,  559,  that  a  mere  reference  to  it  is  deemed 
sufficient. 

Mr.  Justice  Merrick  delivered  the  opinion  of  the  court. 

This  was  a  bill  filed  for  the  purpose  of  vacating  as  frau- 
dulent a  deed  which  was  made  by  Looney  to  his  brother-in- 
law,  the  brother-in-law  selling  the  same  property  to  John 
G.  Wolfe.  So  far  as  one-half  of  the  case  is  concerned  the 
complainant  has  sustained  it  by  evidence ;  that  is  to  say, 
he  has  very  effectually  and  conclusively  proved  that  Looney 
transferred  the  property  in  fraud  of  his  creditors,  to  his 
brother-in-law,  Patrick  Herlihy. 

But,  unfortunately  the  proof  of  that  does  not  establish  the 
plaintiffs  right  to  recover,  because  that  grantee  transferred 
the  property,  in  his  turn,  to  John  Q.  Wolfe,  the  party 
against  whom  the  bill  is  filed,  and  there  is  no  proof  in  the 
case  whatsoever,  either  by  the  answers  or  by  any  of  the 
witnesses  whom  the  complainant  has  convened  for  the  pur- 
pose of  establishing  his  demand,  that  Wolfe  did  not  pay  a 
bona  fide  consideration  for  the  property  ;  nor  is  there  any 
proof  that  he  was  implicated  in  the  fraudulent  designs  of 
the  original  grantor  to  the  original  grantee. 
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^  It  is  true  there  are  a  great  many  circumstances  of  suspic- 
ion surrounding  the  case,  and  if  we  were  as  private  individ- 
uals, to  indulge  in  those  suspicions  which  prudent  men  are 
*^^Und  to  entfertain  in  order  to  guard  themselves  in  ordinary 
'^^nsactions,  we  might  come  to  the  conclusion  that  the  com- 
^^^inant  has  arrived  at,  that  the  second  deed,  as  well  as  the 
^  ^^t  one,  was  fraudulent  in  law.     But  courts  of  justice  are 
ti.       allowed  to  indulge  in  speculation,  but  must  adhere  to 
^  ^xed  rules  of  evidence  made  for  the  regulation  of  human 
Auairs,  and  in  the  end  they  work  much  more  substantial 
Justice  than  does  the  indulgence  of  the  caprice  of  the  indi- 
vidual judgment  of  a  man,  however  wise  he  may  be,  as  ap- 
plied to  the  particular  instance. 

Finding,  then,  that  the  answer  of  the  defendant,  John 
Gr.  Wolfe,  under  his  solemn  oath,  denies  all  fraud  and  avers 
a  valuable  consideration  to  have  been  paid  for  the  property; 
finding  that  the  very  witnesses  that  the  complainant  has 
relied  upon,  while  admitting  there  is  fraud  in  the  first 
grantee,  with  equal  earnestness  deny  any  fraud  in  the  sec- 
ond grantee,  the  court  is  unable  to  see  on  what  foundation 
in  law  the  complainant  can  rely. 

If  he  had  pursued  his  inquiries  into  the  fraud  of  the  sec- 
ond grantee,  with  the  same  diligence  of  effort  which  he  used 
to  prove  fraud  in  the  first  grantee,  and  as  he  might  have 
done  by  the  examination,  possibly,  of  other  witnesses  and 
the  arrangement  of  collateral  facts,  he  might  have  established 
that  which  he  has  failed  to  establish. 

The  court  cannot,  by  any  suggestion  or  inference  of  facts, 
in  the  face  of  that  rule  of  law  which  says  that  fraud  is  odi- 
ous and  not  to  be  presumed,  presume  anything.  The  fraud 
must  be  proved,  and  the  court  cannot  supply  the  deficiency 
of  proof.  The  record,  therefore,  shows  to  us  that  he  has 
failed  in  his  contention  and  that  the  decree  below  must  be 
reversed. 
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John  P.  Jackson  vs,  Henry  E.  Davis,  AdiAinistrator. 

Equity.    No.  7,990. 

r  Decided  June  15,  1885. 

I  Justices  Ck)x,  James  and  Merrick  sitting. 

Where  one  of  two  sureties  on  a  )jond  given  to  the  United  States  pays  the 
debt  of  the  insolvent  principle,  he  is  entitled,  in  his  claim  for  contribu- 
tion, to  be  subrogated  to  the  priority  of  the  United  States  over  the  other 
creditors  of  the  estate  of  his  co-surety. 

STATEMENT  OF  THE  CASE. 

Bill  in  equity  by  a  surety  against  the  administrator  of 
his  co-surety  to  enforce  contribution.  The  material  aver- 
ments of  the  bill  were  as  follows: 

That  on  the  2d  of  September,  1865,  Oscar  H.  Burbridge,  as 
principal,  and  Philip  B.  Fouke,  John  C.  Forbes,  and  the 
complainant,  John  P.  Jackson,  as  sureties,  executed  a  joint 
and  several  bond  in  $25,000  to  the  United  States,  condi- 
tioned for  the  faithful  discharge  by  Burbridge  of  the  duties 
of  the  oflSce  of  Supervising  Special  Agent  of  the  Treasury 
Department,* and  the  due  accounting  for  all  public  moneys 
and  property  coming  into  his  hands  by  virtue  of  that  office. 

That  Burbridge  entered  upon  the  discharge  of  the  duties 
of  his  office  and  failed  to  account  for  a  sum  of  public  money 
greatly  in  excess  of  the  conditions  of  the  bond. 

That  the  United  States  entered  suit  against  the  parties  to 
the  bond,  but  process  was  had  only  on  Burbridge  and  com- 
plainant. 

That  Burbridge  and  complainant  appeared  and  defended 
the  suit,  but  verdict  was  rendered  and  judgment  entered 
against  them,  November  22,  18*75,  for  $36,560.50,  with  in- 
terest. 

That  complainant  subsequently  paid  the  sum  of  $30,466.47 
on  this  judgment  and  procured  it  to  be  entered  satisfied,  the 
entry  of  satisfaction  showing  the  amount  actually  paid. 

That  Burbridge  and  Forbes,  one  of  the  sureties,  at  the 
time  of  the  breach  of  the  condition  of  the  bond  were,  and 
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ever  since  have  been,  and  still  are,  utterly  insolvent  and 
unable  to  pay  the  penalty  of  the  bond,  or  any  part  thereof. 
That  neither  Burbridge,  nor  Forbes,  nor  Fouke,  has  ever 
contributed  anything  to  reimburse  complainant  for  his  pay- 
ment in  satisfaction  of  the  penalty  of  the  said  bond. 

That  Fouke,  the  defendant's  intestate,  died  solvent,  and 
when  the  assets  of  his  estate  are  reduced  to  possession,  they 
will  suffice  to  discharge  the  debts  of  the  estate. 

That  the  estate  of  the  said  Fouke  is  liable  to  the  com- 
plainant for  a  contribution  to  the  extent  of  one  moiety  of 
the  amount  paid  by  the  complainant  to  the  United  States 
in  satistaction  of  the  bond ;  and  that  by  virtue  of  his  said 
payment  to  the  United  States,  the  complainant  is  subrogated 
to  all  the  rights  originally  pertaining  to  the  United  States 
as  a  creditor  of  said  estate  under  the  bond ;  and  that  by  vir- 
tue of  such  subrogation  he  is  made  a  preferred  creditor  of 
said  estate,  and  in  the  event  the  assets  thereof  should  prove 
insufficient  to  discharge  its  liabilites,  he  is  entitled  to  have 
his  demand  paid  in  preference  to  any  and  all  other  liabili- 
ties of  said  estate.  The  bill  concluded  with  a  prayer  that 
the  defendant's  administrator  be  decreed  to  pay  to  complain- 
ant one  moiety  of  the  amount  paid  by  complainant  in  sat- 
isfaction of  the  penalty  of  the  bond,  and  that  the  payment 
be  made  in  preference  to  any  payments  to  any  other  credi- 
tor of  the  estate. 

The  defendant  answered,  calling  for  strict  proof  Testi- 
mony was  taken  in  support  of  the  averments  of  the  bill. 
The  case  was  then  certified  to  the  General  Term  to  be  there 
heard  in  the  first  instance.  A  number  of  points  were  raised 
by  the  defendant  on  the  hearing,  such  as  the  Statute  of 
Limitations,  non-joinder  of  parties,  &c.,  but  were  overruled 
by  the  court  upon  consultation  on  the  bench,  the  Chief  Jus- 
tice announcing  that  the  court  would  hear  argument  only 
on  the  question  of  the  right  of  the  plaintiff  to  be  subrogated 
to  the  priority  of  the  United  States. 

Randolph  Coyle  tor  complainant: 

1.  Complainant  is  subrogated  to  the  rights  of  the  United 
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States  against  the  estate  of  his  co-surety,  and  even  if  the  es- 
tate be  not  solvent,  his  claim  has  priority  of  all  others  as  far 
as  the  assets  will  go  towards  paying  it,  to  an  amount  not 
to  exceed  one  moiety  of  that  paid  by  complainant. 

Section  3466  of  the  Kevised  Statutes  of  the  United  States 
provides  that,  "whenever  any  person  indebted  to  the  United 
States  is  insolvent,  or  whenever  the  estate  of  any  deceased 
debtor,  in  the  hands  of  the  executors  or  administrators,  is 
insuflScient  to  pay  all  the  debts  due  from  the  deceased,  the 
debts  due  to  the  United  States  shall  be  first  satisfied." 

Under  this  provision  of  law,  the  United  States  were  en- 
titled to  priority  of  payment  out  of  the  estate  of  Fouke 
(upon  his  death  insolvent)  of  the  debt  for  which  he  was 
bound  as  surety  of  Burbridge,  and  the  debt  having  been 
paid  by  complainant,  he  "  is  permitted  on  the  principle  of 
subrogation  to  stand  in  the  shoes  of  the  United  States,  and 
to  recover  and  receive  from  the  estate  of  said  decedent  [in- 
testate] what  the  United  States  would  have  been  entitled  to 
receive  therefrom  if  the  payment  aforesaid  had  not  been 
made  by"  the  complainant.  Kobertson  vs,  Trigg's  Adm'r, 
32  Gratt.,  "76,  85. 

The  case  last  cited  is,  so  far  as  it  is  in  point,  a  cross-bill 
for  contribution  by  two  sureties  on  an  official  bond  given 
to  the  United  States,  against  the  estate  of  a  co-surety,  in 
which  the  doctrines  of  contribution  and  subrogation  are 
carefully  reviewed. 

Keferring  to  section  34G8,  K.  S.,  providing  substitution  of 
the  surety^  who  has  paid  the  debt  of  the  principal,  to  the 
right  of  priority  of  the  United  States  against  the  estate  of 
the  principal,  and  considering  the  argument  therefrom 
"that  because  the  statute  makes  no  express  provision  for 
substitution  of  a  surety  to  the  rights  of  the  creditor  against 
a  co-surety,  it  was  intended  to  exclude  such  substitution  on 
the  principle,  expressio  tmms  est  exclusio  alteniis/'  the  court 
say: 

"We  are  not  prepared  to  say  that  the  remedy  provided 
by  the  statute,  for  the  surety  against  his  principal,  would 
not  have  existed  under  the  general  rules  of  equity,  as  ad- 
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ministered  in  the  federal  courts,  independently  of  any  statu- 
tory provision.  Whether  that  be  so  or  not,  the  rule  of 
substitution  for  the  purpose  of  enforcing  contribution  be- 
tween sureties  is  too  well  established  in  equity  jurispru- 
dence to  be  set  aside  by  implication  of  less  force  than  an  ex- 
press statutory  denial  of  the  remedy." 

The  question  of  the  right  of  subrogation  as  between  co- 
sureties was  exhaustively  treated  by  Chief  Justice  Marshall 
in  Lidderdale  vs.  Robinson,  2  Brock.,  160,  and  affirmed  by 
the  Supreme  Court  in  12  Wheat.,  594.  See  also  case  of 
Hess'  Estate,  69  Penn.  St.,  275 ;  Fleming  rs,  Beaver,  2  Rawle, 
128;  Smith  vs.  Rumsey,  33  Mich.,  183;  Fclton  vs,  Bissell, 
26  Minn.,  15;  Howell  r«.  Reams,  73  N.  C,  391 ;  Cuyler  V8. 
Ensworth,  6  Paige,  32;  Cheesborough  vs,  Millard,  1  Johns. 
Ch.,  409,  413;  Scribner  vs.  Hickok,  4  Johns.  Ch.,  531 ;  Law- 
rence vs.  Cornett,  4  Johns.  Ch.,  545 ;  Croft  vs.  Moore,  9  Watts, 
451. 

M.  What  proportion  of  the  amount  paid  by  him  is  com- 
plainant entitled  to  recover  from  defendant? 
Jn  equity  the  rule  (differing  from  that  at  law)  is  that  the 
^portion  is  to  be  determined  by  the  number  of  solvent 
^'Gtlea.     "Thus  [at  law],  if  there  are  four  sureties,  and 
^Jl$  /^     insolvent,  a  solvent  surety  who  pays  the  whole  debt 
c^^    <ooover  only  one-fourth  part  thereof  (and  not  a  third 
Part)    ^'gai'ist  the   other   two   solvent   sureties.     But  in  a 
court     of  equity  he  will  be  entitled    to  recover  one-third 
part    of  the  debt  against  each  of  them;  for  in  equity  the 
insolv^ont's  share  is  apportioned  among  all   the  other  sol- 
vent    siareties."    Story's   Eq.  Jur.,  §  496,  and  cases   cited. 
-Robertson  vs..  Trigg's  Adm'r,  32  Gratt.,  76. 

Bi^i>t.E,  Davis  &  Padgett  for  defendant: 

^Vie     complainant   is  not   subrogated  to   the   priority  of 
t\ie United  States  against  the  defendant's  intestate. 

^Vie  priority  of  the  United  States,  or  of  a  surety,  in  such 
cases  depends  upon  sections  3465  and  3468,  R.  S.,  which 
ate  as  follows : 
Sec.  3466.  "  Whenever  any  person  indebted  to  the  United 
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States  is  insolvent,  or  whenever  the  estate  of  any  deceased 
debtor,  in  the  hands  of  the  executors  or  administrators,  is 
insufficient  to  pay  all  the  debts  due  from  the  deceased,  the 
debts  due  the  United  States  shall  be  first  satisfied;  and  the 
priority  hereby  established  shall  extend  as  well  to  cases  in 
which  a  debtor,  not  having  sufficient  property  to  pay  all 
his  debts,  makes  a  voluntary  assignment  thereof,  or  in 
which  the  estate  and  effects  of  an  absconding,  concealed  or 
absent  debtor  are  attached  by  process  of  law,  as  to  cases  in 
which  an  act  of  bankruptcy  is  committed." 

Sec  3468.  "Whenever  the  principal  in  any  bond  given  to 
the  United  States  is  insolvent,  or  whenever,  such  princi- 
pal being  deceased,  his  estate  and  effects  come  to  the  hands 
of  his  executor,  administrator  or  assignee,  are  insufficient  for 
the  payment  of  his  debts,  and,  in  either  of  such  cases,  any 
surety  on  the  bond,  or  the  executor,  administrator,  or  as- 
signee of  such  surety  pays  to  the  United  States,  the  money 
due  upon  such  bond,  such  suret}'',  his  executor,  administra- 
tor or  assignee,  shall  have  the  like  priority  for  the  recovery 
and  receipt  of  the  moneys  out  of  the  estate  and  eff'ects  of 
such  insolvent  or  deceased  principal  as  is  secured  to  the 
United  States;  and  may  bring  and  maintain  a  suit  upon  the 
bond,  in  law  or  in  equity,  in  his  own  name,  for  the  recovery 
of  all  moneys  paid  thereon." 

The  right  of  priority  of  the  United  States  does  not  rest 
in  any  prerogative,  as  in  the  case  of  the  crown  in  England; 
but  it  is  exclusively  founded  on  the  provisions  of  the  stat- 
utes.    U.  S.  vs.  State  Bank,  6  Pet.,  29. 

And  in  case  of  insolvency,  the  United  States  are  not  enti- 
tled to  priority  of  payment,  unless  the  insolvency  be  a  legal 
and  known  insolvency,  manifested  by  some  notorious  act  of 
the  debtor  pursuant  to  law.  It  must  be  a  technical  insol- 
vency, of  one  of  the  three  sorts  indicated  by  sec.  3466. 
Prince  vs,  Bartlett,  8  Cranch,  431 ;  Thelusson  rs.  Smith,  2 
Wh.,  396;  Conard  vs,  Ins.  Co.,  1  Pet.,  439;  Beaston  vs. 
Farmers'  Bank,  12  Pet.,  102;  U.  S.  vs,  McLellan,  3  Sumn., 
351,  352;  U.  S.  vs.  Wilkinson,  5  Dill.,  275;  U.  S.  vs.  King, 
Wal.,  C.  C,  12. 
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So,  the  right  of  a  surety  to  priority  depends  exclusively 
on  the  statute  provisions.  Without  the  statute,  a  surety 
would  at  best  rank  as  an  ordinary  specialty  creditor  in  every 
case;  the  statute  improves  his  condition  in  one  particular, 
viz.,  it  promotes  him  to  the  priority  of  the  United  States  as 
against  his  principal. 

Thus  it  is  held  that  a  surety  who  pays  a  bond  to  the 
United  States,  has  the  same  priority  as  the  United  States 
against  the  principal,  or  his  estate,  but  no  other  advantages 
secured  to  the  United  States.  U.  S.  vs.  Hunter,  5  Mason, 
62;  5  Pet.,  173;  U.  S.  vs,  Preston,  4  Wash.  C.  C,  446. 

Nor  is  the  question  in  anywise  aflfected  by  the  general 
equity  principle  that  entitles  a  surety  paying  a  debt  to  suc- 
ceed to  the  rights  of  the  creditor.  That  principle  has  refer- 
ence to  such  advantages  as  the  creditor  may  have  in  the 
form  of  the  instrument  of  indebtedness,  or  lien  or  other  se- 
curity. The  position  of  a  surety  in  that  respect  is  wholly 
outside  that  of  a  surety  within  the  contemplation  of  the 
statute.  The  advantage  secured  to  the  surety  in  ordinary 
rests  upon  certain  general  equitable  principles,  which  were 
clearly  ascertained  and  established  at  the  time  the  statute 
was  passed.  But  the  statute  makes  no  reference  to  them,  and 
its  terms  exclude  all  consideration  of  them  in  the  particular 
case  provided  for. 

A  surety  who  pays  a  bond  is  not  entitled  to  be  subro- 
gated to  the  rights  of  the  United  States  against  his  co- 
surety, so  as  to  give  his  demand  for  contribution  a  preference 
over  other  creditors;  nor  on  general  principles  of  equity 
can  he  claim  to  stand  in  the  place  of  the  United  States  as 
against  the  co-surety.  Pollock  is,  Pratt,  2  Wash.  C.  C, 
490;  Bank  of  S,  C.  vs,  Adger,  2  Hill's  Ch.  (S.  C),  262. 

Mr.  Justice  Merrick  delivered  the  opinion  of  the  court. 

This  was  a  bill  in  equity  filed  for  the^ purpose  of  subject- 
ing the  estate  of  an  insolvent  decedent  to  the  claims  of  the 
co-surety  of  the  decedent  upon  the  bond  of  a  principal, 
which  had  been  given  to  the  United  States  for  certain  duties 
in  the  collection  of  moneys.  The  principal  had  become  in- 
solvent, other  sureties  had  become  insolvent,  the  defendant's 
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intestate  died,  but,  before  his  death,  the  liability  became 
fixed  by  the  co-surety  paying  the  entire  claim.  He  then 
came  into  this  court  by  his  bill  in  equity  and  claimed  the 
priority  of  the  United  States  by  way  of  substitution,  under 
the  ordinary  doctrine  of  substitution  and  subrogation  held 
by  courts  of  chancery.  And  the  only  question  in  the  case  is 
this:  Whether,  under  such  circumstances,  a  co-surety  is  en- 
titled to  be  subrogated  to  the  priority  of  the  United  States 
over  the  other  creditors  of  the  estate  of  the  decedent. 

The  statute  gives  to  the  United  States  priority  over  all 
creditors  to  the  estate  of  the  principal  debtor,  and  also  gives 
to  the  sureties  of  the  principal  debtor  this  right  of  priority 
over  the  estate  of  the  principal  debtor  where  they  have 
paid  the  debt.  But  the  statute  is  silent  as  to  the  right  of 
subrogation  to  that  priority  as  between  the  estates  of  co- 
sureties. 

The  question  to  be  solved  here  is  whether,  under  the  cir- 
cumstances, one  co-surety  is  entitled,  as  against  the  estate 
of  a  deceased  co-surety,  to  the  assertion  of  this  priority  over 
the  other  creditors  for  his  benefit  to  the  extent  of  the  con- 
tributory share  of  the  deceased  surety  which  was  paid  by 
him  to  the  United  States. 

Upon  an  examination  of  the  authorities  it  seems  to  be  en- 
tirely clear  that  the  right  exists.  There  is  one  case  reported 
in  32d  Grattan,  76,  the  case  of  Robinson  vs,  Trigg's  Ad- 
ministrator, where  the  precise  question  was  presented,  and 
there  that  very  learned  court,  relying  upon  the  antecedent 
decisions,  to  one  of  which  I  shall  advert  in  a  moment,  used 
this  language  (p.  8*7): 

"Whether  or  not  the  remedy  provided  by  the  statute  for 
the  surety  against  his  principal  would  have  existed  inde- 
pendent of  the  statute,  yet  the  rule  of  substitution  for  en- 
forcement of  contribution  as  between  sureties  is  too  well 
established  in  equity  jurisprudence  to  be  set  aside  by  im- 
plication of  less  force  than  an  express  statutory  denial  of 
the  remedy." 

This  case  and  the  other  cases  are  based  upon  the  decision 
of  Chief  Justice  Marshall,  to  be  found  in  the  opinion  in 
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the  case  of  Lidderdale  ve.  Bobinson,  reported  in  2  Brooken- 
borough,  168 — the  opinion,  I  should  say,  of  Chief  Justice 
Marshall  himself,  because  there  was  a  difference  of.  opinion 
between  him  and  the  circuit  court  judge  which  was  certified 
to  the  United  States  Supreme  Court,  and  there  the  opinion 
of  the  Chief  Justice  was  affirmed  without  hesitation.  Chief 
Justice  Marshall,  in  that  so  certified  opinion,  says  that  the 
right  of  subrogation  (passing  now  ordinary  co-sureties — he 
was  not  speaking  about  them,  but  the  particular  doctrine  of 
substitution)  stands,  as  respects  the  claim  of  the  surety  who 
pays  the  debt,  upon  the  principles  incontrovertibly  estab- 
lished to  every  purpose  in  the  place  of  the  creditor. 

That  case  went  to  the  Supreme  Court  of  the  United  States, 
and  the  decision  was  affirmed  in  the  most  unqualified  man- 
ner. Mr.  Justice  Johnson,  delivering  the  opinion  of  the 
court,  comments  upon  the  argument  of  hardship  made  on 
liehalf  of  the  other  creditors  in  case  the  doctrine  of  substi- 
tution should  be  allowed,  and  he  answers  it  most  conclu- 
sively. I  read  from  the  case  of  Lidderdale  vs.  Bobinson,  12 
Wheaton,  595.     He  says: 

"The  priority,  therefore,  of  the  holder  of  the  bill  of  ex- 
change as  well  against  the  estates  of  the  endorsers  as  the 
drawer,  is  unquestionable,  but  the  other  creditors  insist 
that,  as  between  the  co-endorsers,  the  rights  of  Smith  against 
the  estate  of  Bobinson  must  be  determined  by  the  nature 
of  the  action  to  which  he  would  have  been  put  at  law  to  re- 
cover back  what  he  paid  above  his  moiety,  that  is,  assumpsit 
on  simple  contract.  Both  on  principle  and  authority  we 
are  induced  to  think  otherwise.  What  have  the  creditors 
of  Bobinson  to  complain  of?  They  are  only  referred  back 
to  the  situation  in  which  they  were  before  they  were 
relieved  by  the  application  of  Smith's  funds  to  the  pay- 
ment of  the  bill  of  exchange.  If  the  bill  of  exchange 
still  remained  in  the  hands  of  the  holder  unsatisfied 
his  right  to  a  priority  from  Bobinson's  estate  as  to 
the  moiety  of  the  bill  would  be  unquestionable,  and 
if  relieved  from  that  state  by  the  money  of  Smith  it  is 
but  right  that  Smith  should  have  refunded  to  him  that  sum 
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which  they,  without  that  payment,  would  certainly  have 
been  obliged  to  relinquish/' 

So  in  this  case.  What  have  the  creditors  of  Fouke's 
estate  to  complain  of?  They  are  only  remitted  back  to 
the  condition  in  which  they  were  before  the  money  of  Jack- 
son, the  complainant,  was  applied  to  relieving  and  paying 
the  debt  for  which  they  were  bound.  Fouke's  estate  would 
liave  been  swept  away  by  the  principal  creditor,  the  United 
States,  the  co-surety  being  compelled  to  come  in  and  re- 
lieve that  debt,  they  are  in  no  worse  estate  than  they 
would  have  been  if  the  United  States  had  asserted  its  own 
rights  in  the  first  instance. 

After  commenting  upon  the  general  doctrine,  and  referring 
to  the  fact  that  the  decision  might  have  been  supposed  to  have 
been  based  upon  the  law  of  Virginia  recognizing  the  right 
of  substitution,  and  for  the  purpose  of  excluding  that  idea, 
Justijjf  Johnson,  then,  in  his  opinion  on  page  598,  uses 
this  emphatic  language : 

"That  this,  then,  is  the  settled  law  of  the  State,  in  which 
this  contract  and  this  cause  originated,  cannot  be  doubted. 
But  we  feel  no  inclination  to  place  our  decision  upon  that 
restricted  ground  since  we  are  well  satisfied  with  its  cor- 
rectness on  general  principles  and  on  authorities  of  great 
respectability  in  other  States." 

In  the  course  of  my  investigations  I  have  discovered  a 
decision  in  the  State  of  Maryland  which  was  not  referred 
to  in  the  argument,  and  which  I  quote  along  with  the 
case  in  110th  United  States,  for  the  purpose  of  showing  that 
the  right  of  substitution  applies  equally  well  where  the 
right  of  preference  has  originated  out  of  prerogative,  as 
where  it  originates  out  of  positive  statute  or  out  of  contract. 
The  doctrine  is  broad  enough  to  cover  all  cases,  and  it 
stands  upon  the  broad  claim  of  absolute  right,  not  upon 
contract,  not  upon  statute,  not  upon  prerogative,  but  upon 
the  broad  claim  of  the  right  in  equity  as  between  man  and 
man;  that  one  who  has  been  subjected,  by  the  action  of 
the  dominant  creditor,  over  whose  will  he  has  no  control,  to 
an  undue  proportion  of  the  burden,  should  be  relieved  by 
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being  placed  in  the  condition  of  the  dominant  creditor  for 
the  purpose  of  working  out  the  equities  as  between  him- 
self and  his  co-sureties. 

The  case  of  Orem's  Executrix  vs  Wrightson,  reported  in 
51st  Maryland,  at  page  34,  was  a  case  where  parties  had  be- 
come sureties  upon  a  tax  collector's  bond,  and  one  of  them 
had  been  obliged  to  pay  the  whole.  He  then  sued  the  in- 
solvent estate  of  his  deceased  surety,  and  he  was,  by  the 
decision  of  the  Court  of  Appeals,  held  entitled  to  succeed 
to  the  priority  of  the  State  of  Maryland.  The  court,  at  the 
bottom  of  page  42,  after  showing  that  in  many  previous 
cases  the  right  of  priority  had  been  vindicated  by  the  Court 
of  Appeals  of  the  State,  as  the  prerogative  right  and  the 
flower  of  sovereignty,  says: 

''In  the  present  case,  there  being  no  liens  in  the  way,  the 
State  was  clearly  entitled  to  be  first  paid  out  of  the  assets 
in  the  hands  of  the  administrator  of  Leeke.  The  next 
question  to  be  examined  is,  to  what  rights,  if  any,  the  ap- 
pellees, as  sureties  of  Leeke,  are  subrogated  by  their  pay- 
ment to  the  State  of  the  debt  due  by  him,  at  the  time  of 
his  death,  as  principal  debtor.  The  doctrines  of  subroga- 
tion, or  substitution  as  it  is  also  termed,  is  a  peculiar 
feature  of  equity.  It  is  not  founded  in  contract,  but  has 
its  origin  in  a  sense  of  natural  justice.  So  soon  as  a  surety 
pays  the  debt  of  the  principal  debtor,  equity  subrogates 
him  to  the  place  of  creditor,  and  gives  him  every  right, 
lien  and  security  to  which  the  creditor  could  have  resorted 
for  the  payment  of  his  debt." 

Then  he  goes  on  and  discusses  all  the  cases,  from  Deering 
V8.  Earl  of  Winchester,  down.  Then  at  the  bottom  of  page 
45  and  on  page  46,  he  says: 

"If,  therefore,  the  creditor  could  have  rightfully  claimed 
a  preference  in  the  distribution  of  assets,  the  same  prefer- 
ence will  be  upheld  by  way  of  subrogation  for  the  benefit 
of  the  surety.  Is  a  di£ferent  rule  to  be  applied  where  the 
State  is  a  creditor?" 

That  is  to  say  where  the  right  of  priority  flows  out  of 
perogative  or  out  of  a  statute.    He  continues : 
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"We  can  see  no  reason  why  it  should  be.  It  is  not 
necessary  to  inquire  how  or  in  what  manner  the  State's 
right  to  rank  as  a  preferred  creditor  is  derived,  whether  it  is 
a  prerogative  right  derived  from  the  common  law,  or 
whether  it  has  been  conferred  by  statute.  As  it  is  said  in 
some  of  the  cases  to  which  we  have  referred,  equity,  in  ap- 
plying the  doctrine  of  subrogation,  looks  not  to  form  but  to 
the  substance  and  essence  of  the  transaction.  It  looks  to 
the  debt  which  is  to  be  paid,  add  not  to  the  hand  which 
may  happen  to  hold  it,  and  will  see  that  the  fund  charged 
with  its  payment  shall  be  so  applied." 

The  Supreme  Court  of  the  United  States,  in  110  U.  S., 
in  the  case  of  the  United  States  against  Ryder,  where  the 
claim  was  made  of  the  subrogation  of  the  bail  in  a  criminal 
case  to  the  right  of  priority,  deny  the  right  of  subroga- 
tion of  the  bail  on  account  of  public  policy.  But  while 
they  deny  that,  they  revie  w  the  doctrine  of  subrogation  at 
common  law  and  especially  refer  to  the  recognized  doctrine 
of  subrogation  to  the  right  ot  prerogative  of  the  Crown  of 
England.  So  it  has  been  applied  from  the  time  of  Magna 
Charta  in  lav  or  of  sureties  and  also  in  favor  of  one  surety 
against  his  co-suretj,  so  as  to  vindicate  the  justice  of  the 
particular  case  in  all  instances  irrespective  of  the  sources 
from  which  the  right  to  priority  has  flowed  to  the  principal 
creditor. 

I  read  a  passage  from  page  733  of  the  opinion  of  the 
Court  delivered  by  Mr.  Justice  Bradley.  After  discussing 
the  case  of  Dering  C8.  The  Earl  of  Winchester,  to  be  found 
in  1st  White  &  Tudor's  Leading  Cases  in  Equity,  100,  he 
goes  on  to  say  : 

"The  doctrine  is  that  a  surety  paying  the  debt  for  which 
he  is  bound  is  not  only  entitled  to  all  the  rights  and  reme- 
dies of  the  creditor  against  the  principal  for  the  whole 
amount,  but  against  the  other  sureties  for  their  proportional 
part.  This  is  clearly  the  rule  where  the  principal  obliga- 
tion is  the  payment  of  money  or  the  performance  of  a  civil 
duty.  And  in  England  the  sureties  of  a  debtor  to  the  king 
(as  for  duties,  taxes,  excises,  etc.,)  have  always,  since  magna 
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charta^  at  least,  had  the  right,  upon  payiog  the  debt,  to 
have  the  benefit  of  prerogative  process,  such  as  extent  or 
other  crown  process  adapted  to  the  case,  to  aid  them  in 
coercing  payment  from  the  principal  and  compelling  con- 
tributions from  co-sureties." 

So  that  it  is  quite  apparent  that  the  doctrine  of  preroga- 
tive out  of  which  the  doctrine  of  priority  arises,  is  no  quali- 
fication of  the  right  of  a  co-surety  to  be  placed  in  the  exact 
ponition  with  all  the  rights  andexclusiveness  of  the  princi- 
pal creditor  as  against  the  party  for  whom  he  has  paid  his 
money. 

One  other  remark.  It  was  suggested  that  if  such  a  doc- 
trine were  allowed,  it  would  tend  to  impede  the  facility, 
and  diminish  the  chances,  of  obtaining  sureties  on  ofiicial 
bonds.  The  Court  of  Appeals  of  Maryland,  in  this  case  to 
which  I  have  referred,  mention  that  subject  too,  and  takes 
just  the  opposite  view,  as  I  shall,  of  that  matter.  At  the 
close  of  the  opinion  to  which  I  have  referred,  they  say,  ait  the 
bottom  of  page  46: 

"  "While  this  view  of  the  law  will  do  no  wrong  to  any 
one,  it  will  add  facilities  in  securing  and  collecting  the 
revenue  of  the  State.  If  sureties  know  that  they  can  be 
subrogated  to  the  priority  of  the  State,  less  apprehension 
will  be  felt  in  joining  in  the  bonds  of  collectors,  and 
less  delay  in  payment  of  solvent  securities,  other  creditors 
are  not  injured,  for  if  the  State  has  the  first  claim  upon  the 
funds,  it  does  them  no  wrong  whether  this  claim  is  enforced 
by  the  State  or  by  those  standing  in  its  stead." 

This  brief  review  of  these  authorities  and  a  multitude  of 
others  to  which  I  could  have  referred,  show  that  every  ob- 
jection which  has  been  urged  is  without  foundation  in  the 
present  case,  and  the  party  complainant  is  entitled  to  the 
right  which  he  claims  at  the  hands  of  a  court  of  equity  to 
be  substituted,  and  to  be  paid  the  contributory  share  of  his 
coHsecurity  out  of  the  assets  of  the  decedent,  to  the  exclu- 
sion of  all  his  other  creditors,  and  it  will  be  so  ordered. 


206  Jackson  i\  Davis. 

Mr.  Justice  James^  dissenting : 

I  dissent  from  the  opinion  of  the  majority  of  the  court  with 
reluctance,  and  only  because  I  believe  that  this  court  simply 
has  no  power  to  deal  with  a  priority  given  by  statute 
to  the  United  States  as  we  might  deal  with  the  priority 
of  a  private  party,  and  to  subrogate  a  surety  as  against 
a  co-surety  to  that  priority,  in  the  absence  of  any  statute 
authorizing  us  to  take  possession  of  and  apply  that  govern- 
ment remedy  for  the  collection  of  a  debt  to  the  public.  So 
fer  from  justifying  the  exercise  of  such  a  jurisdiction,  the 
judgment  and  the  reasoning  of  the  Supreme  Court  in  Lid- 
derdale's  Ex'rs  vs.  Robinson's  Ex'rs,  12  Wheat.,  594,  seems 
to  me  to  forbid  it. 

The  principle  on  which  the  power  of  a  court  of  equity  to 
subrogate  sureties  to  the  securities  and  remedies  of  the  cred- 
itor stands,  is  that  the  creditor,  when  paid  by  the  surety,  is 
under  an  equitable  obligation  to  turn  over  to  the  surety 
such  securities  and  remedies,  and  that  this  obligation 
can  be  enforced.  In  Lidderdale's  Ex'rs  vs.  Robinson,  the 
plaintiffs'  testator  had,  as  a  joint  endorser  with  the  de- 
fendant of  a  bill  of  exchange,  paid  more  than  his  share  of 
the  debt.  Mr.  Justice  Johnson,  in  stating  the  case,  said: 
"There  is  no  question  on  his  right  to  come  in  for  that  sum  as 
a  simple  contract  creditor ;  but  he  claims  precedence,  and  the 
rank  of  a  judgment  creditor,  under  a  particular  provision  of 
the  laws  of  Virginia,  and  under  an  equitable  principle,  ac- 
cording to  which  he  who  pays  a  debt  of  a  superior  dignity  is 
supposed  to  rank,  in  the  application  of  assets,  according  to 
the  dignity  of  the  debt  satisfied;  or,  in  other  words,  is  sub- 
stituted for  the  creditor  who  held  the  prior  debt."  The  law 
of  Virginia  referred  to  placed  protested  bills  of  exchange, 
after  the  death  of  the  drawer  or  indorser,  on  a  level  with 
judgments  and  these  had  priority.  The  court  stated  the 
principle  as  follows:  "That  a  surety  who  discharges  the 
debt  of  the  principal  shall,  in  general,  succeed  to  the  rights 
of  the  creditor,  as  well  direct  as  incidental,  is  strongly  exem- 
plified in  those  cases  in  which  the  surety  is  permitted  to 
succeed  to  those  rights,  even  against  bail,  who  are  them. 
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selves,  in  many  respects,  regarded  as  sureties.  2  Vern.,  6()8 ; 
11  Ves.,  22.  That  such  would  be  the  effect  of  an  actual  as- 
signment made  by  the  creditor  to  the  surety,  or  to  some  third 
person  for  his  benefit,  no  one  can  doubt.  But  in  the  cases 
last  cited  we  find  the  court  of  equity  lending  its  aid  to  com- 
pel the  creditor  to  assign  the  cause  of  action,  and  thus  to 
make  an  actual  substitution  of  the  sureties,  so  as  to  perfect 
their  claim  at  law.  This  fully  aflSrms  the  right  to  succeed 
to  the  legal  standing  of  their  principal ;  and,  after  estab*- 
lishing  that  principle,  it  is  going  but  one  step  further  to  con- 
sider that  as  done  which  the  surety  has  a  right  to  have  done 
in  his  favor,  and  thus  to  sustain  the  substitution  without  an 
actual  assignment  *  *  *  if  the  parties  in  this  cause 
be  considered  as  claiming  under  assignment  from  the  holder 
of  the  bill,  and  each  as  assignee  of  the  claim  against  his  co- 
indorsee,  according  to  the  actual  state  of  their  respective 
interests,  there  can  be  no  doubt  of  the  priority  here  claimed." 
The  remainder  of  the  opinion  is  merely  a  demonstration 
that  the  court  may  enforce  the  obligation  without  an  actital 
assignment,  and  as  if  it  had  been  made.  The  chief  justice, 
in  deciding  the  same  case  in  the  circuit  court,  had  said: 
"Where  there  is  a  principal  and  surety,  and  the  surety  pays 
off  the  debt,  he  is  entitled  to  have  an  assignment  of  the 
security."  The  right  of  the  surety  was  rested  on  the  same 
principle  in  England.  In  Ex  parte  Crisp,  1  Atk.,  133,  Lord 
Hardwicke  said,  that  where  the  surety  paid  off  the  debt  he 
was  entitled  to  have  from  the  creditor  "an  assignment  of 
the  security,  to  enable  him  to  obtain  satisfaction  for  what 
he  had  paid  beyond  his  proportion;"  and  in  Morgan  t;^. 
Seymour,  1  Ch.  Rep.,  64,  the  court  decreed  that  the  creditor 
should  assign  his  bond  to  the  two  sureties,  to  the  same  end. 
It  is  true  that,  since  the  decision  of  Copis  V8.  Middleton,  it 
is  held  by  the  English  chancery  courts,  though  not  in  this 
country,  that,  in  the  case  of  a  bond  or  other  instrument 
for  the  debt,  payment  by  the  surety  extinguishes  the  in- 
strument, so  that  it  cannot  be  so  assigned;  but  that  case 
only  confirms  the  doctrine  that  the  substitution  of  the 
surety  stands  upon  the  principle  which  I  have  indicated, 
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and  that  he  cannot  be  substituted  wher^  the  court  has  no 
power  to  compel  an  assignment.  See,  further,  Hodgson  vs. 
8haw,  3  Mylne  &  Keene,  191 ;  Ciasan  vs.  Morris,  10  Johns., 
524;  Cuyler  vs.  Ensworth,  6  Paige,  32;  Eno  vs.  Crooke,  10 
N.  Y.,  66  ;  Burge  on  Sur.,  355  ;  Sheldon  on  Subrog.,  sec.  87. 
Now  the  modern  practice,  by  which  the  surety  is  allowed 
to  avail  himself  of  the  creditor's  securities  and  remedies, 
without  an  assignment  and  without  making  the  creditor  a 
party,  has  not,  of  course,  affected  the  principle  upon  which 
the  powers  of  the  courts  of  equity  rest,  nor  enlarged  the  juris- 
diction of.  those  courts.  That  jurisdiction  still  depends  upon 
the  power  which  equity  has  to  compel  the  performance 
of  the  creditor's  obligation  to  turn  over  to  the  surety,  who 
has  paid  the  debt,  any  securities  and  remedies  which  he  him- 
self had  acquired  for  the  collection  of  that  debt  from  the 
principal  or  another  surety.  If  this  is  the  basis,  and  there- 
fore the  measure,  of  the  power  of  equity,  in  the  matter  of 
substitution,  it  follows  that  no  court  of  equity  in  this  coun- 
try, either  of  the  United  States  or  any  one  of  the  States,  has 
jurisdiction  or  power  to  substitute  a  surety  to  the  priority 
of  the  United  States,  except  just  so  far  as  the  United  States 
have  by  statute  consented  that  they  may  do  so.  It  may  be 
that,  where  the  United  States  have  taken  from  the  principal 
or  one  of  the  sureties  a  mortgage  or  other  similar  contract 
security,  the  government  may  be  treated  as  a  party  to  an 
ordinary  contract,  and  such  consent  may  be  implied;  but 
I  do  not  perceive  how  any  such  consent  can  be  implied  in 
the  case  of  a  security  in  the  form  of  a  remedy  provided  by  a 
public  statute;  especially  in  the  face  of  a  statute  which 
contains  an  express  and  limited  consent  to  a  subrogation  to 
such  remedy.  The  judicicial  power  conferred  by  the  Con- 
stitution is  power  in  inntum,  emd  is  not  power  over  the 
United  States,  any  more  than  the  judicial  power  of  the  Eng- 
lish courts,  theoretically  derived  from  the  king,  i^power  over 
the  king.  When  such  power  is  apparently  exercised  by 
those  courts,  it  is  always  by  the  king's  consent,  and  not  as 
power.  I  do  not  mean,  by  this  comparison,  to  imply  tliat 
the  superiority  of  the  United  States  to  the  control  in  inritam 
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of  their  own  judicial  power,  rests  upon  any  such  analogy. 
It  arises  from  construction  of  the  Constitution  which  es- 
tablishes and  defines  that  power.  In  accordance  with  this 
principle,  Congress  has  always  been  careful  to  provide  by 
statute  the  extent  to  which  private  parties  may  avail  them- 
selves of  its  securities,  and  in  accordance  with  this  principle 
they  cannot  do  so  in  any  case  to  which  the  United  States 
are  not  shown  to  have  consented. 

The  practice  of  the  Exchequer  Court  in  allowing  the 
sureties  of  crown  debtors  to  use  the  crown  process  against 
their  principals  and  co-sureties,  has  been  referred  to  as  if  it 
were  an  example  of  the  power  of  equity  to  do  the  same 
thing.  The  true  character  of  the  proceedings  in  such  cases 
is  shown  in  Begina  rs,  Salter,  1  Hurlst.  &  Norm.,  274,  and 
by  the  cases  cited  in  the  note  to  The  King  V8,  Bennett,  1 
Wightwick,  1.  In  Begina  vs.  Salter,  the  application  on 
behalf  of  the  sureties  was  for  an  order  that  they  should  be 
-placed  in  the  situation  of  the  crown,  and  that  the  writ  of 
extent,  which  had  issued  against  the  defendant  (the  princi- 
pal on  the  bond),  should  be  put  in  force  in  their  behalf,  un- 
til they  should  be  reimbursed  what  they  had  paid.  The 
order  was  nm,  and  was  afterwards  made  absolute,  ^^ counsel 
appearing  on  the  part  of  the  crown,  and  consenting."  And 
this  was  the  course  taken  in  all  cases.  See  Begina  vs,  Bob- 
inson,  in  a  note  to  the  case  last  cited.  These  cases  involved 
the  exercise  of  the  peculiar  powers  of  the  Exchequer  Court, 
and  that  court  does  not  appear  even  to  have  been  governed 
by  the  equity  doctrine  which  has  been  appealed  to ;  for,  in  a 
note  to  The  King  vs.  Bennett,  Wightw.,  p.  6,  the  reporter 
states  that  he  had  found  on  the  order  book  of  1702  a  ca^ 
in  which  a  stranger^  who  had  offered  to  pay  the  crown's 
debt  for  the  credit  of  the  debtor,  was  allowed  to  have  the 
crown's  prerogative  process.  Clearly  there  is  nothing  in 
the  practice  of  the  Exchequer  which  tends  to  show  that  a 
court  of  equity  has  power  to  take  possession  of  the  remedies 
ot  the  United  States  on  behalf  of  a  surety  as  against  a  co- 
surety. 

Now  Congress,  so  far  from  consenting  that  the  priority 
27 
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established  for  the  United  States  should  be  controlled  by 
the  courts  of  equity  so  far  as  to  apply  it  as  between  co-sure- 
ties, seems  designedly  to  have  excluded  that  particular  case, 
while  providing  for  such  control  and  application  as  between 
the  surety  and  his  principal.  Four  statutes  on  the  subject  of 
priority  wsre  enacted  in  nine  years,  and  the  system  was  per- 
fected only  step  by  step,  and  from  all  of  these  laws  the  case  of 
co-sureties  was  excluded.  The  act  of  August  4, 1790  (1  Stat., 
169)  provided  only  for  the  priority  of  the  United  States,  and 
against  the  estates  of  debtors  on  customs  bonds;  making 
no  provisions  for  sureties.  Two  years  later,  by  the  act  of 
May  2,  1792,  sec.  18  (1  Stat.,  263),  it  was  provided  that 
sureties  on  such  bonds  should  have,  against  the  estates  of 
their  principals,  the  same  priority  which  had  been  given 
by  the  earlier  act  to  the  United  States.  Five  years  after- 
wards, by  the  act  of  March  3,  1797  (1  Stat.,  515),  the  pri- 
ority of  the  United  States  was  extended  to  the  estates  of  all 
debtors,  but  nothing  was  said  in  that  act  about  sureties,  and 
their  priority  remained  as  limited  by  the  act  of  1792. 
Finally,  the  priority  of  the  United  States  was  further'regu- 
lated,  and  priority  was  extended  to  sureties  on  other  than 
customs  bonds,  by  the  act  of  March  2,  1799,  sec.  65  (1  Stat., 
676).  In  this  extension  of  the  right  to  a  new  class  of  sure- 
ties, the  aflSrmative  statement  of  the  right  was  limited  to 
priority  against  the  estates  of  the  princtpals  on  the  bonds. 
This  condition  of  the  statute  law  has  been  undisturbed  for 
eighty-six  years.  Was  it  not  intended  to  be  the  whole  of  the 
law  on  that  subject  ?  The  authors  of  this  legislation  were 
not  unacquainted  with  the  doctrine  of  subrogation  to  the 
rights  of  creditors,  as  applied  by  courts  of  equity  between 
co-sureties  on  bonds  between  private  persons;  and  in  pro- 
viding for  sureties,  could  not  fail  to  consider  that  matter  at 
some  one  of  the  various  steps  in  perfecting  their  legislation 
on  the  subject  of  priority.  I  conceive  that  the  legitimate 
conclusion  to  be  drawn  from  the  number  of  these  steps,  and 
from  the  final  form  of  itif  action  is,  that  Congress  intended 
by  this  legislation  to  dispose  of  the  whole  subject  of  pri- 
ority, so  far  as  parties  to  public  bonds  were  concerned,  and 
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to  determine  by  it  precisely  how  far  subrogation  should  be 
applied  by  the  courts  to  the  government's  right  of  priority. 
From  their  own  application  of  that  doctrine,  thus  intended  to 
be  discriminating  and  final,  subrogation  to  this  government 
remedy,  cw  between  co-sureties,  seems  to  have  been  designedly 
excluded.  Even  if  it  were  true  that  the  ordinary  jurisdiction 
of  equity  would,  without  an  authorizing  statute,  have  in- 
cluded such  control  over  such  a  remedy,  this  designed  omis- 
sion in  a  statute,  manifestly  dealing  with  the  whole  subject 
of  priority,  would  amount  to  an  exclusion  of  the  power  of 
equity  to  apply  its  ordinary  rule  to  the  omitted  case.  I  do  not 
mean,  of  course,  that  the  courts  of  equity  were  thus  deprived 
of  power  to  enforce  contribution  among  co-sureties,  because 
a  suit  for  that  purpose  is  not  mentioned  in  the  statute.  I 
confine  the  argument  to  the  particular  question  of  the  con- 
trol of  equity  over  the  peculiar  remedy  of  priority  given  to 
the  government.  The  principle  of  intended  exclusion,  to 
which  I  refer,  has  been  applied  so  as  to  work  even  the  re- 
peal of  a  statute.  In  Murdock  vs.  The  City  of  Memphis,  20 
Wallace,  617,  the  Supreme  Court  considered  the  question 
whether  the  act  of  February  5,  1867,  14  Stat.,  385,  had  the 
effect  to  repeal  the  25th  section  of  the  Judiciary  Act,  when 
Mr.  Justice  Miller  said :  "A  careful  comparison  of  these  two 
sections  can  leave  no  doubt  that  it  was  the  intention  of 
Congress,  by  the  latter  statute,  to  revise  the  entire  matter 
to  which  they  both  had  reference,  to  make  such  changes  in 
the  law  as  it  stood  as  they  thought  best,  and  to  substitute 
their  will  in  that  regard  entirely  for  the  old  law  upon  the 
subject.  We  are  of  opinion  that  it  was  their  intention  tc 
make  a  new  law  so  far  as  the  present  law  differed  from  the 
former,  and  that  the  new  law,  embracing  all  that  was  in- 
tended to  be  preserved  of  the  old,  omitting  what  was  not  so 
intended,  became  complete  in  itself  and  repealed  all  othx^r 
law  on  the  subject  embraced  within  it."  United  States  Vo 
Tynen,  11  Wall.,  88;  Henderson  Tobacco,  76.,  652;  Bartlett 
vs.  King,  12  Mass.,  537;  Cincinnati  vs.  Cody,  10  Pick.,  36. 
A  fortiori  must  a  similar  exclusion  of  a  mere  rule  of  equity, 
from  what  was  intended  to  be  ^  complete  provision  of 
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subrogation  to  priority,  have  the  effect  to  do  away, 
if  it  had  ever  existed,  the  power  here  asserted.  We  must, 
in  such  a  case,  suppose  that  the  statute  took  that  limited 
form  because  it  was  expected  and  intended  to  accomplish 
the  whole  policy  of  the  government.  And  how  it  should 
be  a  question  of  mere  policy  is  perfectly  intelligible. 
In  the  first  place,  priority  was  given  to  the  government 
itself  because  it  was  necessary  that  the  government  should 
be  secure  of  its  revenues.  In  the  next  place,  and  to  the 
same  end,  it  was  important  to  obtain  sureties  on  the  bonds 
of  its  debtors,  and,  in  furtherance  of  this  policy,  it  was 
deemed  advisable,  and  at  the  same  time  sufficient,  to 
offer  to  those  sureties  the  same  remedies  against  their  prin- 
cipals which  the  government  itself  had.  It  is  on  the  very 
face  of  this  line  of  statutes  that  the  legislature  assumed 
that  these  priorities  were  a  matter  purely  of  adminis- 
trative policy,  and  that  such  only  should  be  allowed  as  it 
was  necessary  to  allow  in  the  interest  of  the  government. 
In  estimating  the  effect  of  this  legislation  it  should  be  fur- 
ther observed  that  the  strictness  with  which  the  priority  of 
the  government  itself  has  been  treated  by  the  Supreme 
Court,  suggests  that  the  whole  matter  stands  upon  the 
affirmative  provisione  of  the  statute,  and  that,  beyond  these, 
no  priorities  exist. 

I  am  of  opinion,  then,  that  this  court  has  not  the  power, 
as  a  matter  of  ordinary  equitable  jurisriction,  to  control  and 
apply  to  the  use  of  a  private  party  a  priority  given  to  the 
United  States,  except  to  the  extent  to  which  the  legislature 
has  expressly  given  consent,  and  that  power  to  do  so  as  be- 
tween co-sureties  is  not  within  the  consent  actually  given. 
And  I  conceive  that,  if  such  power  might  have  belonged  to 
the  courts  of  equity  without  an  affirmative  grant  or  ex- 
press consent,  the  intention  of  the  legislature  to  exclude 
and  forbid  its  exercise  is  apparent  in  the  statutes  to  which  I 
have  referred. 

I  am  aware  that  I  give  the  more  weight  to  the  objections 
which  have  been  stated,  because  I  hold  that  priorities  against 
the  other  creditors  of  an  estate  do  not  stand  upon  any 
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equitable  ground,  and  are  justifiable  only  on  grounds  of 
overruling  policy  or  necessity.  Equal  distribution  of  an 
insolvent  estate  is  the  rule  which  commends  itself  to  equity, 
a  rule  which  is  not  to  be  forgotten  by  a  court  of  equity  when 
it  is  called  upon  to  determine  what,  upon  consideration  of 
all  the  rights  to  be  affected,  it  is  equitable  to  do  in  such  a 
matter  as  that  before  us.  I  do  not  conceive  that  we  are 
called  upon  to  apply  the  rule  of  substitution,  on  grounds  of 
pure  equity,  to  a  special  remedy  given  to  the  Government, 
with  the  effect  of  thereby  ignoring  the  other  creditors  of 
the  insolvent  estate.  And  to  my  mind  the  suggestion  that 
these  other  creditors  have  nothing  to  complain  of,  because 
they  would  have  suffered  just  as  much  if  the  Government  had 
enforced  this  priority  for  its  own  behoof,  is  of  no  force.  I 
do  not  perceive  how  it  follows  from  the  fact  that  the  United 
States  had  been  given  a  legal  right  to  such  a  priority,  be- 
cause it  was  indispensable  that  t'le  Government  should  have 
its  revenues,  that  therefore  it  was  equitable  that  the  general 
creditors  should  suffer  to  the  same  extent  at  the  hands  of 
a  private  party,  in  whose  behalf  no  such  necessity  is  recog- 
nized. 
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The  District  op  Columbia 

vs. 

The  Washington  &  Georgetown  Railroad  Company. 

Law.    No.  2M57. 

The  District  op  Columbia 
The  Metropolitan  Railroad  Company. 

Law.     No.  22,458. 

f  Decided  June  15,  1885. 

I  Justices  Cox,  James  and  Mekrick  sitting. 

1.  By  the  charters  of  the  Washington  &  Georgetown  and  of  the  Metropolitan 
street  railroad  companies  th<!y  are  required  to  keep  their  tracks  **for  the 
space  of  two  feet  beyond  the  outer  rail  thereof,  and  also  the  space  between 
the  tracks  at  all  times  well  paved  and  in  good  order."  IJeUI,  that  this 
language  involved  the  obligation  to  construct  a  pavement  where  one  did 
not  exist  onthe  line  of  their  roads. 

2.  The  authorities  of  the  District  have  the  right  to  prescribe  the  material  of 
which  this  pavement  shall  bo  composed,  and  if  a  pavement  has  already 
been  constructed,  they  may  direct  it  to  be  removed  and  a  pavement  of  a 
different  character  substituted. 

8.  Whenever  the  District  authorities  direct  the  grade  of  the  the  street  or 
character  of  the  pavement  to  be  changed,  it  becomes  the  duty  of  the  com  • 
panics  to  conform  their  roads  to  the  change. 

4.  And  this  obligation  does  not  depend  upon  notice  to  the  companies,  it  is 
incurred  the  moment  they  have  knowledge  th«t  the  change  is  begun  or 
contemplated. 

5.  The  District,  on  the  failure  of  the  companies  to  do  this  work,  did  the 
work  itself,  and  thereupon  issued  certificates  of  indebtedness  for  the  cost 
thereof  against  the  roads.  These  certificates  it  sold  to  third  parties. 
Heidf  that  the  District  had  no  authority  to  issue  such  certificates,  and  the 
purchase  of  them  by  third  parties  gave  the  latter  no  right  of  action  against 
the  companies,  nor  did  it  dischare^e  the  liability  of  the  companies  to  the 
District.  Whether  the  District  would  be  responsible  to  the  purchasers 
for  the  money  paid  for  these  certificates  is  a  question  which  cannot  con- 
cern the  companies. 

6.  The  District  is  responsible  for  the  condition  of  its  streets,  and  in  this  re- 
spect stands  in  the  relation  of  surety  for  the  performance  by  the  companies 
of  their  obligation  to  keep  their  roads  in  good  condition;  hence,  on  default 
being  made,  it  may  at  once  do  the  work  and  sue  in  'M-  -m/m  t  for  the  cost 
on  the  same  theory  that  a  surety,  who  discharges  the  defaulted  obligation 
of  his  principal,  does  so  upon  his  implied  request  and  upon  his  implied 
promise  to  indemnify. 

The  Case  is  stated  in  the  opinion. 
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A.  G.  Riddle  and  Henry  E.  Davis  for  plaintiff. 

W.  D.  Davidge  and  Nathaniel  Wilson  for  Metropolitan 
Railroad. 

Enoch  Tottbn  for  Washington  &  Georgetown  Railroad. 
Mr.  Justice  Cox  delivered  the  opinian  of  the  court. 

These  were  separate  actions  brought  by  the  District 
of  Columbia  against  ^the  Washington  and  Georgetown 
Railroad  Company  and  the  Metropolitan  Railroad  Company 
respectively. 

The  charters  of  these  two  companies  were  passed  respec- 
tively in  the  years  1862  and  1864.  The  charter  of  the 
Washington  &  Georgetown  Railroad  Company  contains,  in 
its  fourth  and  fifth  sections,  the  following  provisions : 

Sec.  4.  "That  the  said  corporation  hereby  created  shall 
be  bound  to  keep  said  tracks,  and  for  the  space  of  two  feet 
beyond  the  outer  rail  thereof,  and  also  the  space  between 
the  tracks,  at  all  times  well  paved  and  in  good  order  with- 
out expense  to  the  United  States  or  to  the  cities  of  Wash- 
ington and  Georgetown." 

Sbc.  5.  "That  nothing  in  this  act  shall  prevent  the  gov- 
ernment, at  any  time  at  their  option,  from  altering  the 
grade  or  otherwise  improving  Pennsylvania  avenue  and 
such  other  avenues  and  streets  as  may  be  occupied  by  said 
roads,  or  the  cities  of  Washington  and  Georgetown,  from 
so  altering  or  improving  such  streets  and  avenues  as  may 
be  under  their  respective  authority  and  control ;  and  in  such 
event  it  shall  be  the  duty  of  said  company  to  change  their 
said  railroad  so  as  to  conform  it  to  such  altered  grade  and 
pavements." 

The  provisions  of  the  fourth  and  fifth  sections  of  the  char- 
ter of  the  Metropolitan  Railroad  Company  are  substantially 
the  same  as  those  of  the  Washington  &  Georgetown. 

The  declaration  in  each  case  set  forth  the  defendant's 
charter,  and  in  substance  avers  that  the  defendant  failed  to 
execute  the  work  required  of  it  by  its  charter,  and  the  plain- 
tiff was  therefore  compelled  to  cause  the  work  to  be  executed 
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at  its  expense;  and  hence  a  right  of  action  has  arisen  to  re- 
cover that  expense  from  the  defendant. 

In  the  course  of  the  argument,  the  first  question  that  was 
presented  was,  whether  the  obligation  to  keep  the  road  at 
all  times  well  paved  and  in  good  condition  involved  the 
obligation  to  construct  the  pavement  where  one  did  not 
originally  exist.  We  are  unable  to  see  how  that  obigation 
can  be  fulfilled,  of  keeping  the  streets  well  paved,  without 
constructing  a  pavement  where  one  did  not  exist,  and  sub- 
stantially that  obligation  was  finally  conceded  in  the 
course  of  the  argument. 

It  was  also  conceded — in  fact  it  could  not  be  avoided, 
because  the  language  of  the  law  is  too  explicit — ^that  when 
a  change  of  grade  was  ordered  by  the  authorities  of  the  Dis- 
trict, it  became  the  duty  of  the  defendant  company  to  con- 
form its  road  to  that  grade,  and  also  to  reconstruct  its  pave- 
ment in  conformity  with  it. 

The  first  really  serious  controverted  question  is  whether 
the  authorities  of  the  District,  who  at  that  time  were  rep- 
resented by  the  Board  of  Public  Works,  had  a  right  to  pre- 
scribe the  nature  of  the  material  of  which  this  pavement 
should  be  composed ;  so  that  if  a  pavement  had  already  been 
constructed  before  the  time  of  the  Board  of  Public  Works, 
whether  it  could  ordain  that  it  should  be  removed  and  a 
pavement  of  a  difierent  character  substituted. 

Before  these  charters  were  passed  the  authority  of  the 
city  of  Washington  was  derived  from  its  charters  of  1812 
and  1820,  and  under  those  charters,  the  power  was  vested 
in  the  corporate  authoritities  to  cause  the  sidewalks  and 
carriageways  of  the  difierent  streets  to  be  paved  upon  the 
application  of  the  abutting  proprietors,  and  to  charge  the 
entire  cost  of  the  work  to  them.  There  was  no  restriction 
whatever;  the  corporate  authorities  were  given  control  over 
the  whole  subject  of  pavements,  including  the  grading,  the 
material  and  everything  else. 

Excepting  the  entrance  into  the  city,  allowed  bj  its  char- 
ter to  the  Baltimore  &  Ohio  Railroad  Company,  the  grant- 
ing of  these  two  charters  to  the  city  railways  was  the  first 
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instance  in  the  history  of  the  city,  probably,  in  which  a 
private  corporation  was  allowed  to  occupy  for  its  business 
any  part  of  the  public  highway.  It  is  to  us  inconceivable  that 
such  corporations  should  be  allowed  an  uncontrolled  dis- 
cretion as  to  material,  or  as  to  any  other  question  attend- 
ing the  exercise  of  this  power.  Here  was  the  general  con- 
trol of  the  subject  vested  in  the  municipal  corporation,  and 
afterwards  a  private  corporation  was  authorized  to  occupy 
a  part  of -the  public  streets  and  the  obligation  imposed  upon 
it  of  keeping  that  part  well  paved  and  in  good  condition. 
I  say  it  is  inconceivable  that  an  uncontrolled  discretion 
could  have  been  intended  to  be  vested  in  this  private  cor- 
poration. Naturally  a  collision  would  arise  between  this 
corporation — this  private  body — and  the  public  authorities 
of  the  town  upon  this  identical  question,  and  the  power 
must  be  lodged- somewhere  of  determining  of  what  material 
a  street  pavement  should  be  composed.  Now  we  should 
expect,  before  examining  the  law,  to  find  somewhere  that 
the  power  of  the  private  body  was  subjected  to  some  public 
control,  and  looking  at  the  charter,  with  this  conviction  or, 
as  you  may  call  it,  this  prepossession,  we  find  that  a  clause 
of  the  first  section  pi*ovides:  "That  the  use  and  maintenance 
of  said  road  shall  be  subject  to  the  mi^nicipal  regulations 
of  the  cities  of  Washington  and  Georgetown,  respectively 
within  their  several  corporate  limits,"  &c.  Perhaps  the 
term  use  might  be  limited  to  the  mere  service  of  transport- 
ing passengers.  But  the  maintenance  of  the  road  involves 
more;  it  involves  the  maintaining  or  keeping  it,  and 
applies  as  well  to  the  construction  of  the  road  as  to  the 
maintenance  of  it.  It  seems  to  us  that  to  subject  the  main- 
tenance of  the  road  to  the  municipal  regulations  subjects 
the  whole  question  of  construction  to  the  general  control 
of  the  public  authorities.  But,  going  further,  we  find  in 
section  5  that  it  is  enacted:  "That  nothing  in  this  act  shall 
prevent  ♦  *  *  the  cities  of  Washington  and  George- 
town from  80  altering  or  improving  the  streets  and  ave- 
nues," and  then  it  is  declared  to  "be  the  duty  of  said  com- 
pany to  change  their  said  railroad  so  as  to  conform  to  such 
28 
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altered  grade  and  pavements."  The  word  "  such/'  of  course, 
refers  to  an  antecedent,  and  as  the  term  "pavements"  had 
not  been  previously  used  in  the  statute,  it  was  evidently 
included  in  the  general  term  "  improvements."  That  is  to 
say,  that  nothing  in  the  act  should  prevent  the  Government 
or  the  cities  from  altering  the  grade  or  otherwise  improving 
the  streets  and  avenues  by  new  pavements  or  what  not,  and 
that  then  it  should  be  the  duty  of  the  company  to  change 
the  roadways  to  conform  to  such  grade  and  pavement.  Now, 
taking  this  in  connection  with  the  previous  section  that  im- 
posed upon  the  defendant  company  the  duty  of  keeping  the 
tracks  well  paved,  and  the  requirements  of  this  section  that 
whenever  the  grade  should  be  changed  they  were  required 
to  conform  their  road  to  the  new  pavement,  it  seems  to  us 
that  a  fair  construction  is  that  it  devolves  upon  the  corpo- 
rate authorities  the  duty  to  prescribe  the  manner  in  which 
this  new  pavement  should  be  constructed  by  the  company. 

Then,  in  1871,  while  this  was  the  relation  between  these 
private  corporations  and  the  corporations  of  the  two  cities, 
came  the  act  which  abolished  the  late  corporate  authority 
and  establishjBd  a  new  Government  for  the  District  of  C!ol- 
umbia  by  which,  in  the  37th  section  thereof,  is  enacted, 
"That  the  Board  of  Public  Works  shall  have  entire  control 
of  and  make  all  regulations  which  they  shall  deem  neces- 
sary for  keeping  in  repair  the  streets,  avenues,"  &c.  Could 
language  be  more  comprehensive  than  this?  There  might 
be  a  question  whether  language  more  comprehensive  than 
that  contained  in  the  charters  of  the  city,  could  affect  the 
chartered  rights  of  the  private  corporations,  already  vested 
in  them,  but,  as  we  have  already  expressed  the  opinion,  that 
the  corporate  authorities  of  Washington  and  Georgetown 
had  ample  control  of  the  subject,  we  think  it  only  necessary 
for  us  to  say  that  that  control  is  vested  in  the  new  body,  to 
wit,  the  Board  of  Public  Works,  and,  therefore,  we  hold 
that  that  board  had  the  right,  in  ordaining  improvements 
and  altering  the  grade,  to  prescribe  the  materials  of  which 
the  entire  new  street  should  be  constructed. 

The  main  point  relied  upon  in  this  case  by  the  defence 
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in  argument  is,  that  the  obligation  of  the  companies  was  to 
construct  these  pavements  only  upon  notice  and  demand 
that  they  should  do  so,  and  that  they  were  not  in  default 
until  that  time,  and  that  the  District  of  CJolumbia  authori- 
ties had  no  right  to  do  that  work  and  charge  the  cost  to 
the  defendant  unless  they  had  first  been  in  default  and 
failed  to  discharge  their  duty. 

Now  that  will-depend  somewhat  also  upon  the  construc- 
tion of  the  charters  of  the  two  companies.  Repeating  the 
language  of  section  5 : 

"That  nothing  in  this  act  shall  prevent  the  Government 
at  any  time,  at  their  option,  from  altering  the  grade  or 
otherwise  improving  Pennsylvania  avenue  and  such  other 
avenues  and  streets  as  may  be  occupied  by  said  roads,  or 
the  citiea  of  Washington  and  Georgetown,  from  so  altering 
or  improving  such  streets  and  avenues  as  may  be  under 
their  respective  authority  and  control ;  and  in  such  event 
it  shall  be  the  duty  of  said  company  to  change  their  said 
railroad  so  as  to  conform  to  such  altered  grade  and  pave- 
ments." 

We  see  that  it  prescribes,  not  that  it  shall  be  their  duty 
on  demand  and  notice^  but  upon  the  happening  of  an  events 
and  that  event  simply  was  the  alteration  of  the  street  by 
the  corporate  authorities  or  by  the  United  States. 

Now  it  is  true  that  when  a  person  is  bound  by  a  contrac!^ 
to  do  a  certain  thing  upon  the  happening  of  an  event,  the 
knowledge  of  which  is  confined  to  the  other  party  to  the 
contract,  he  is  not  in  default  for  not  doing  the  thing  until 
that  knowledge  is  communicated  to  him.  But  in  this  case 
it  would  be  preposterous  to  maintain  that  these  companies 
did  not  have  ample  knowledge  and  notice^  in  that  sense,  of 
the  proposed  progressive  improvements  and  changes.  The 
law  does  not  require  that  they  shall  execute  the  work  upon 
being  notified  and  demand  being  made  upon  them  to  do  it, 
but  in  the  event  of  a  change  being  made  by  the  United 
States  or  by  the  District  authorities.  All  that  is  neces- 
sary for  them  to  have  is  knowledge  that  the  proposed  im- 
provement is  begun   or  contemplated.     That  knowledge 
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may  be  derived  from  any  other  source  than  the  corporation. 
The  first  stroke  of  a  pick  in  the  streets  would  be  suflScient 
to  bring  knowledge  home  to  them.  The  first  block  of  wood 
pavement,  or  the  first  wheelbarrow  of  dirt,  placed  along  the 
street  or  thrown  into  it,  would  be  suflScient  to  communicate 
a  knowledge  which  would  raise  the  obligation  to  conform 
to  the  proposed  alteration. 

Now,  taking  up  first  the  case  of  the  Washington  & 
Georgetown  Railroad  Company,  itis  very  easy  to  find  in  the 
record — ^both  in  the  correspondence  and  in  the  testimony — 
ample  evidence  of  knowledge  on  the  part  of  the  defendant 
that  the  work  was  going  on.  We  find,  for  instance,  page 
59  of  the  record,  under  date  of  April  9,  18*72,  a  notice  from 
the  vice  president  of  the  Board  of  Public  Works  to  the 
president  of  the  railroad  company,  that — 

"The  board  are  now  paving  the  carriageway  and  east  side 
of  Centre  Market  from  canal  bridge  to  Pennsylvania 
avenue  with  treated  wood.  It  is  noticed  that  you  are  paving 
between  and  in  the  railroad  tracks  with  cobble  stone.  The 
board  intend  to  have  the  whole  carriageway  'paved  alike 
and  have  so  directed  the  contractor." 

Again,  another  letter  under  date  of  May  20,  1872: 

"Mr.  L.  S.  Filbert  has  been  directed  to  remove  the  cobble 
stones  from  between  the  tracks  of  the  railroad  on  New  York 
avenue,  between  14th  and  15th  streets,  and  at  the  inter- 
section of  New  York  avenue  and  14th,  and  to  pave  the  same 
with  the  Scharfe  pavement,  the  same  as  the  rest  of  the 
street,"  &c. 

So  in  the  testimony  on  page  67: 

"The  plaintiff*  then  called  as  a  witness  the  superintendent 
of  the  defendant,  and  by  him  gave  evidence  tending  to  prove 
that  he  was  such  superintendent  during  the  years  1871, 
1872,  1873  and  1874,  and  that  when  the  pavements  men- 
tioned in  the  declaration  were  laid  along  the  line  of  the 
railroad  of  the  defendant,  in  the  streets  and  avenues  men- 
tioned in  the  declaration,  he  knew  of  the  laying  of  such 
pavements,  and  that  the  cars  of  the  defendant,  in  charge  of 
its  conductors  and  drivers,  were  running  along  and  over  the 
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said  streets  and  avenues  before  and  during  the  progress  of 
said  work,  and  that  the  grade  of  defendant's  railroad  was, 
from  time  to  time,  by  it  changed  and  altered,  as  occasion  re- 
quired, during  the  progress  of  said  work  so  as  to  conform 
to  the  grade  established  by  the  plaintiff,  and  the  space  be- 
tween the  exterior  rails  of  the  defendant's  railroad  was, 
when  the  grade  was  changed,  paved  by  it  while  the  plain- 
tiff was  improving  the  streets  and  avenues  mentioned  in  the 
declaration." 

Perhaps  the  most  conclusive  fact,  however,  upon  this 
question  is  that  the  railroad  company,  claiming  that  it  had 
the  right  to  lay  this  pavement  and  that  the  District  had  not 
the  right  to  do  it,  filed  its  bill  in  this  court  to  enjoin  the 
District  from  laying  the  pavement  between  the  exterior 
rails  of  its  two  tracks,  and  obtained  an  injunction  against 
it,  and  then  actually  did  the  work  between  its  rails,  which 
the  Board  of  Public  Works  required  to  be  done.  This  ac- 
tion is  brought  against  this  company,  not  for  that  work,  but 
for  the  work  of  laying  the  pavement  between  the  exterior 
rails  and  a  line  two  feet  outside  of  them  dn  each  side  of  the 
double  tracks,  that  par!^  of  the  work  which  the  statute  re- 
quired the  company  to  do  and  which  it  did  not  perform, 
leaving  that  to  be  done  by  the  District;  the  work  between 
the  rails  was  executed  by  the  company  itself 

Now,  of  course,  this  very  proceeding  to  enjoin  the  District 
from  executing  the  work  from  between  the  rails  is  proof 
demonstrative  that  the  company  was  well  advised  of  the 
work  that  the  board  had  directed  to  be  done.  Knowing 
of  that  then,  and  actually  doing  the  work  within  the  ex- 
terior rails,  the  company  simply  failed  to  do  the  work  re- 
quired of  them  between  the  exterior  rails  and  a  line  two 
feet  outside.  They  never  offered  to  do  that,  as  the  evi- 
dence shows,  but  acquiesced  in  the  execution  of  that  work 
by  the  District  authorities. 

Here  then,  is  proof  of  an  omission  or  failure  on  the  part 
of  the  defendant  to  do  the  work,  if  an  omission  or  default  is 
necessary  to  give  a  right  to  the  District,  on  default,  to  ex- 
ecute the  work  and  charge  the  cost  to  the  defendant.     The 
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ground  upon  which  that  right  is  rested  will  be  considered 
a  little  further  on. 

Another  point  made  by  the  defence  is,  that  the  District 
authorities  proceeded  upon  the  theory  that  the  railroad  com- 
pany had  not  the  right  to  do  this  work  between  the  rails, 
but  that  the  District  had  the  right,  and  it  was  their  duty  to 
execute  the  work  itself.  It  is  not  claimed  that  the  District 
authorities — the  Board  of  Public  Works — claimed  that  they 
had  a  right  or  admitted  that  it  was  their  duty  to  do  this  at 
the  expense  of  the  District  ultimately,  but  simply  that  they 
had  a  right  to  do  the  work  in  the  first  instance,  and  at  the 
expense  of  the  defendant.  That  they  expected  the  defend- 
ant to  pay  for  it  is  very  clear  from  the  whole  of  the  testi- 
mony. 

It  appears  from  an  abstract  from  the  minutes  of  the  Board 
of  Public  Works,  under  date  of  August  21,  1872,  that  Mr. 
Riker,  the  president  of  the  defendant  company,  was  at  one 
time  personally  present  before-  the  board,  and  this  took 
place : 

"  Mr.  Riker  et  al,,  representing  the  W.  &  Gr.  R.  R.  Co., 
called  yj)on  the  board  in  relation  to  the  track  on  Pennsyl- 
vania avenue  east,  and  were  informed  that  the  board  would 
not  consent  to  have  the  track  remain  in  the  centre  of  the 
street  as  at  present,  but  would  insist  upon  its  being  removed 
to  either  side  of  the  park  from  Ist  to  8th  street  east.  The 
board  said  that,  so  far  as  they  were  concerned,  they  were 
inclined  to  assess  the  property  of  the  railroad  company  in  the 
same  manner  as  that  of  private  individuals  were,  under  the 
law,  it  it  could  be  done." 

Immediately  after  the  execution  of  the  work,  the  Board 
of  Public  Works  issued  certificates  of  indebtedness  against 
the  property  of  the  company.  What  they  did  claim  was, 
that  having  this  entire  control  over  the  streets,  and  having 
a  responsibility  for  their  condition,  they  must  do  the  work 
in  the  first  instance,  but  charge  it  to  defendants. 

But  it  is  claimed  :^hat  this  was  a  groundless  pretence 
upon  the  part  of  the  board,  and  that  they  had  no  right 
really  to  interfere  with  the  companies  in  the  execution  of 
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the  work,  that  they  really  took  it  out  of  their  hands  to  do 
the  work,  which  the  statute  required  them  to  do,  and  pre- 
vented them  from  performing  their  contract ;  in  other  words, 
it  is  insisted  that  the  defendants  were  not  in  default.  Now, 
it  is  true  if  one  party  to  a  contract  prevents  the  other  party 
from  performing  his  part  of  it,  it  does  not  lie  in  his  mouth 
to  claim  a  default.  If  the  District  authorities  hy  setting. up 
this  claim  prevented  the  defendant  from  doing  the  work, 
perhaps  there  might  be  some  ground  upon  the  part  of  the 
defence  for  resisting,  at  least,  the  claim  to  the  extent  to  which 
it  is  made  by  the  District  authorities.  Did  this  claim  upon 
the  part  of  the  District  prevent  either  of  the  defendants  from 
doing  the  work  which  the  statute  required  them  to  execute. 
This  is  answered  in  the  injunction  proceedings  to  which  I 
have  already  referred. 

The  Washington  &  Georgetown  Railroad  Company, 
denying  the  right  of  the  District  authorities  to  do  the 
work,  obtained  an  injunction  against  the  Board  of  Public 
Works  preventing  them  from  doing  the  work  between  the 
exterior  rails.  Therefore  it  is  plain  that  the  claim  of  the 
District  authorities  did  not  prevent  the  company  from 
doing  the  work.  The  very  contrary  was  established  by  the 
case  in  question.  They  did  the  work  to  the  extent  to 
which  they  asserted  the  right  to  do  it,  that  they  desired  to 
do  it,  but  not  to  the  extent  to  which  the  law  imposed  the 
duty  upon  them  to  do  it. 

In  the  case  of  the  Metropolitan  Railroad  Company,  there 
was  no  effort  made  to  interfere  with  the  District  authori- 
ties, but  the  latter  were  allowed  tacitly  to  go  on  and  do  the 
whole  of  the  work. 

In  the  case  of  the  Washington  &  Georgetown  Railroad 
Company,  the  District  was  prevented  from  doing  the  work 
between  the  rails,  but  the  company  tacitly  acquiesced  in  the 
execution  of  the  work  outside  of  the  rails.  It  is  therefore 
plain,  as  it  seems  to  us,  that  this  position  taken  by  the 
District  did  not  prevent  the  defendant  from  executing  its 
duty,  and  therefore  was  not  a  discharge  and  dil  not  pre- 
vent it  from  being  in  default. 
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Another  question  is  made  as  to  the  effect  of  the  acts  of 
Congress  of  June  19,  1878,  and  June  2T,  18T9,  which  are 
said  to  ratify  the  assessments  made  by  the  Board  of  Public 
Works.  It  is  jsaid  that  the  Board  of  Public  Works,  in  exe- 
cuting this  work  or  a  part  of  the  work,  undertook  to  issue 
certificates  of  indebtedness  against  the  property  of  the  rail- 
W9,y  company,  and  also  that  in  some  instances  their  course 
of  proceeding  was  to  charge  the  whole  cost  of  the  paving  of 
the  street,  including  the  cost  of  paving  which  the  defend- 
ant company  had  to  do,  against  the  adjoining  lot  holders. 
Now,  in  1878,  as  we  know,  an  act  of  Congress  directed  that 
the  Commissioners  of  the  District  of  Columbia  should  pro- 
ceed to  collect  the  assessments  made  in  pursuance  of  the 
act  of  the  legislative  assembly  of  August  23,  1871.  It  is 
said  that  this  act  was  a  ratification  of  the  assessments  of  the 
cost  against  the  lot  holders  and  that  it  was  not  afterwards 
in  the  power  Qf  the  Board  of  Commissioners  to  change  that 
assessment  and  recharge  a  portion  of  it  to  the  railroad  com- 
pany ;  that  is,  to  re-charge  to  the  railroad  company  so  much 
of  the  cost  of  the  pavement  of  the  street  as  they  ought  to 
have  done  in  the  first  instance.  We  do  not  understand 
that  the  law  had  any  such  operation  as  that  at  all. 

It  will  be  remembered  that  the  power  of  assessing  that 
was  conferred  uppn  the  Board  of  Public  Works,  was  "to 
assess  in  such  manner,  as  shall  be  prescribed  by  law,  upon 
the  property  adjoining  and  to  be  specially  benefited  by  the 
improvements  authorized  by  law,  and  made  by  them,  a  rea- 
sonable proportion  of  the  cost  of  improvement,  not  exceed- 
ing one-third,"  &c. 

The  diflSculty  with  the  assessments  made  by  the  Board 
of  Public  Works  was  that  the  legislative  assembly  of  the 
District  never  passed  any  law  providing  the  manner  of  as- 
sessment, but  the  Board  of  Public  Works  proceeded  to  assess 
one-third  of  all  improvements  upon  adjoining  lots  by  the 
front  foot,  not  by  the  area,  not  by  valuation,  but  by  the 
front  foot  without  reference  to  the  depth  of  the  lot  or  value. 
Of  course,  as  there  was  no  law  to  authorize  it  the  whole 
system  ^was  simply  illegal,  and  the  object  of  this  act  of 
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Congress  evidently  was  to  legalize  that  mode  of  assessment, 
but  not  to  legalize  the  errors  or  excessive  charges  that  were 
committed  in  the  process  of  making  the  assessment,  because 
the  law  itself  provides  that  upon  complaint  by  any  party  of 
errors  in  the  assessment  or  of  excessive  charges  made  by 
the  Board  of  Public  Works,  it  should  be  the  duty  of  the 
Commissioners  to  revise  the  assessments  and  correct  them. 
The  act  says : 

"  That  the  Commissioners  of  the  District  of  Columbia  be, 
and  are  hereby  directed  to  enforce  the  collection,  according 
to  existing  laws,  of  all  assessments  of  special  improvements 
prepared  under  an  act  of  the  Legislative  Assembly  of 
August  tenth,  eighteen  hundred  and  seventy-one,  as  charges 
upon  the  property  benefited  by  the  improvements  in  re- 
spect to  which  said  assessments  were  made ;  provided,  that 
upon  complaint  being  made  to  the  Commissioners,  within 
thirty  days  from  the  passage  of  this  act,  or  erroneous  or 
excessive  charges  in  respect  to  any  of  said  assessments  which 
remain  unpaid,  said  Commissioners  are  hereby  authorized 
to  revise  such  assessments  so  complained  of  and  to  correct 
the  same/' 

So  that  if  an  error  occurred  in  the  making  of  an  assess- 
ment, by  and  through  which  a  charge  proper  to  be  made 
against  one  man  was  made  against  another,  that  error  should 
be  corrected  under  the  terms  of  this  act.  That  is  one  kind 
of  error  that  was  uniformly  corrected  in  the  revision  of  as- 
sessments. Now  it  appears  that  there  was  an  error  in 
charging  against  the  abutting  lot  owners  the  cost  of  paving 
this  space,  which  was  exclusively  devolved  by  the  law  upon 
the  railroad  company;  and  that  was  one  of  the  very  errors 
that  it  was  the  duty  of  the  commissioners  to  correct  under 
the  act  of  June  19,  18T8.  Another  question  was  made 
growing  out  of  the  mistaken  construction  of  their  powers 
by  the  Board  of  Public  Works  in  the  early  part  of  the  im- 
provements. They  conceived,  at  first,  that,  when  they  laid 
a  pavement,  which  was  chargeable  to  the  railroad  company, 
they  could  issue  a  certificate  of  indebtedness,  or  certificate 
of  stock,  as  it  is  sometimes  called,  against  the  property  of 
29 
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the  railroad  company  for  the  cost,  and  they  might  sell  these 
assessments  or  certificates  in  market.  Accordingly  they 
did  issue  certificates  and  obtain  money  upon  them  from  the 
First  National  Bank  of  New  York. 

Now,  it  is  said  that  they  are  claiming  in  this  suit  to  re- 
cover that  identical  money  back  Again  that  they  had  al- 
ready received,  and  that  they  ought  not  to  be  allowed  to  do 
it.  At  first  glance  this  defence  seems  to  be  a  very  plausi- 
ble one;  yet,  after  all,  it  amounts  to  this,  that  though  the 
defendant  has  not  paid  the  debt  that  the  law  imposed  upon 
it,  yet  it  ought  to  be  discharged  entirely  because  the  Dis- 
trict has  endeavored  to  realize  money  on  that  obligation 
from  another  quarter.  The  case  might  be  likened  tolin 
action  on  a  promissory  note  by  a  party,  other  than  the 
maker,  who  takes  up  the  note  and  holds  it ;  the  note  is  not 
extinguished  as  against  the  maker,  because  one  goes  and 
pays  it  and  holds  it.  It  depends  entirely  upon  the  intent 
with  which  it  is  done ;  whether  the  debt  is  paid  and  extin- 
guished as  the  debt  of  the  maker  or  not.  He  may  go  and 
voluntarily  pay  it,  but  if  he  does  pay  it  with  a  view  of  hold- 
ing it  for  himself,  the  maker's  obligation  is  not  discharged 
and  the  new  holder  has  a  right  to  sue  him.  That  was  the 
case  decided  by  the  Supreme  Court  of  the  United  States  in 
the  case  of  the  Freedmens'  Saving  and  Trust  Company 
vs.  Dodge,  93  U.  S.,  3T9.  Now,  when  these  certificates 
were  assigned  to  the  First  National  Bank,  it  wa^notthe 
intention  of  either  of  these  parties  that  the  obligation  of  the 
company  to  pay  the  money  should  be  extinguished.  Not  at 
all.  The  District  assigned  that  obligation  to  the  First  Na- 
tional Bank  to  be  held  by  the  latter  on  its  own  account,  and 
clearly  it  did  not  extinguish  the  indebtedness  of  the  de- 
fendant. 

It  is  now  agreed  upon  all  hands,  however,  that  the  Board 
of  Public  Works  were  in  error  in  reference  to  their  powers, 
and  that  they  had  no  right  to  issue  any  such  certificate  as 
was  issued  by  them  against  the  property  of  the  defendant; 
that  it  gave  nothing  to  the  First  National  Bank;  that  it 
did  not  give  to  the  bank  a  right  of  action  against  the  de- 
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fendant,  nor  did  the  certificate  constitute  a  charge  npon  the 
property  of  the  defendant;  that  the  District  got  the  money 
of  the  First  National  Bank  for  nothing;  that  nothing  was 
acquired  hy  the  First  National  Bank,  and  that,  therefore^ 
nothing  was  parted  with  by  the  District.  Now,  whether 
the  First  National  Bank  can  recover  that  money  from  the 
District,  as  for  money  paid  under  a  mistake  or  paid  for  a 
consideration  that  has  failed,  is  a  question  that  does  not 
concern  this  defendant  Certainly  the  moral  obligation 
exists  on  the  part  of  the  District  to  return  the  money  to  the 
bank,  but  the  indebtedness  of  the  defendant  remains  undis* 
charged,  and  the  only  representative  of  that  indebtedness 
is  the  District  of  Columbia.  The  First  National  Bank  does 
not  own  the  debt;  it  is  still  held  in  legal  contemplation  by 
the  District,  and  the  fact  of  issuing  these  certificates  does 
not  interfere  with  the  right  of  the  District  to  collect  its 
debt. 

It  may,  then,  be  well  to  state  the  general  principles  upon 
which  this  action  is  sustained.  It  is  substantially  an  action 
to  recover  money  paid,  laid  out  and  expended,  by  the  Dis- 
trict for  the  use  of  the  defendant  at  its  special  instance  and 
request. 

The  general  rule,  as  we  know,  is  that  a  past  and  executed 
consideration  is  not  sufficient  to  sustain  even  an  express 
promise.  Therefore  if  I  pay  money  for  another  man,  with- 
out any  request  from  him,  even  his  promise  to  pay  has  been 
held  insufficient  for  this  past  executed  consideration.  But 
wherever  the  money  is  paid  on  the  request  of  the  party 
benefited,  the  right  to  recover  does  exist.  That  request 
may  be  either  expressed  or  implied.  The  general  rule  is 
stated  in  Wait's  Actions  and  Defences,  cited  on  the  part  of 
the  defendant  in  argument.  At  page  449  of  volume  4  of 
that  work  it  is  said: 

"An  action  of  assumpsit  for  money  paid  by  one  person 
for  another  can  only  be  maintained  when  it  was  paid  in  pur- 
suance of  a  request  from  such  person,  express  or  implied,  so 
that  either  an  expressed  or  implied  promise  to  repay  the 
same  can  be  predicated  thereon."      % 
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Again,  on  page  453: 

"In  order  to  entitle  a  person  to  recover  for  money  paid 
for  another,  a  request,  express  or  implied,  mnst  be  estab- 
lished, or  an  express  promise  to  repay  it,  and  it  may  be  said 
that,  in  all  cases  where  there  is  a  legal  obligation  on  the 
part  of  the  person  paying  to  pay  the  money,  the  primary 
obligation  resting  upon  the  person  for  whose  benefit  it  was 
paid,  the  law  implies  a  request  and  a  consequent  promise 
that  will  uphold  an  action  to  recover  it  back." 

Now  what  is  the  relation  between  the  District  and  the 
railroad  company?  In  the  case  of  Barnes  vs.  The  District 
of  Columbia,  it  will  be  remembered  that  the  Baltimore  & 
Potomac  Railroad  Company,  in  crossing  certain  streets 
within  the  limits  of  the  city,  left  a  dangerous  excavation, 
down  which  the  plaintiff  fell,  and  he  brought  an  action  for 
the  injuries  he  had  sustained.  The  main  question  there 
was  whether  the  acts  or  neglects  of  the  Board  of  Public 
Works  were  chargeable  to  the  District,  but  the  important 
principle  established  in  that  case,  as  applicable  to  this  case, 
was  that  the  District  of  Columbia  is  responsible  for  the  con- 
dition of  its  streets,  and  is  bound  to  see  that  they  are  kept 
in  good  condition,  and  where  a  railroad  company  is  au- 
thorized to  construct  its  road  in  a  street  or  avenue,  the  Dis- 
trict is  the  company's  surety  for  the  safe  condition  of  its 
streets,  and  cannot  be  absolved  from  obligation. 

The  District  of  Columbia — the  Board  of  Public  Works  at 
that  time — was  bound  for  the  proper  paving  of  the  streets, 
bound  in  the  relation  of  a  surety  to  the  railroad  company, 
on  whom  primarily  the  obligation  rested.  Now,  in  the  cases 
which  are  put  in  the  books,  it  is  not  necessary  that  any  no- 
tice be  given,  or  demand  first  made,  upon  the  principal  be- 
fore the  surety's  right  accrues  to  pay  the  debt,  and  then  to 
recover  the  money  paid  on  account  of  the  principal.  The 
very  fact  that  the  obligation  has  not  been  discharged  by  the 
principal  is,  in  itself,  sufficient  to  entitle  the  surety  to  pay 
the  debt,  and  then  reclaim  the  money  from  his  principal. 
It  is  upon  this  ground,  we  think,  that  this  defendant  not 
having  done  or  offered  to  do  the  workj  and  the  District  being 
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responsible  for  the  condition  of  its  streets,  the  District 
should  proceed  at  once  to  do  the  work  as  surety,  and  then 
claim  the  money  from  the  defendant,  who  is  primarily  re- 
sponsible for  the  condition  of  the  street,  upon  the  implied 
promise  to  refund  the  money. 

We  recognize  the  rule  which  was  recognized  by  the  court 
at  Special  Term,  that  if  the  company  chose  to  do  the  work 
they  might  do  it,  and  they  might  have  enjoined  the  Dis- 
trict authorities  from  interfering  with  them,  but  if  they  fail 
to  offer  to  do  it,  fail  to  notify  the  District  authorities,  then 
there  was  that  condition  of  things  which  would  authorize 
the  District  to  do  the  work  at  its  own  immediate  expense, 
but  at  the  ultimate  cost  of  the  defendant,  and  to  reclaim 
the  money  from  the  latter. 

There  is  is  still  another  ground  to  be  noticed  in  this 
connection.  The  second  prayer  granted  by  the  court  be- 
low was: 

"The  jury  is  instructed  that,  in  determining  whether 
the  defendant  company  had  notice  or  knowledge  that  the' 
municipal  authorities  had  directed  and  ordered  that  new 
pavements  should  be  laid  on  the  said  streets  and  avenues^ 
and  had  entered  upon  the  performance  of  the  said  work, 
they  are  authorized  to  consider  the  testimony,  to  the  effect 
that  the  defendant  changed  the  grades  of  its  track  so  as 
to  conform  to  the  grades  of  the  new  pavement;  that  its 
cars  were  running  along  the  said  streets  and  avenues 
while  the  work  was  progressing;  and  that  the  defendant 
obtained  ah  injunction  to  prevent  the  paving  of  the  spaces 
between  its  tracks,  while  the  rest  of  the  streets  and  avenues 
were  being  paved,  with  the  other  testimony  in  the  case." 

Kow  the  facts  developed  in  this  regard  were,  that  while 
the  District  was  asserting  its  right  and  duty  in  paving  the 
streets  in  the  first  instance  at  the  cost  of  the  defendant, 
the  defendant  came  into  court  and  objected  to  the  District's 
paving  between  its  rails,  but  made  no  objection  to  its  paving 
on  the  outside  of  the  rails.  In  other  words,  it  tacitly  con- 
sented to  the  right  claimed  by  the  District  to  pave  this  part 
x>{  the  street  at  the  expense  of  the  company,  and  this  would 
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bring  the  case  within  the  rule  elsewhere  laid  down  in  Wait, 
p.  453,  as  follows: 

"Thus,  where  one  pays  money  to  satisfy  a  debt  of  a  per- 
son, at  his  request,  from  such  request  the  law  would  imply  a 
promise  to  repay  it."  Cook  vs.  Linn,  19  N.  J.  Law,  11; 
Mills  vs.  Johnston,  23  Tex.,  308. 

"And  this  would  be  the  case  where  there  is  no  express  re- 
quest, but  a  tacit  assent  to  such  payment,  as  where  A  pays 
money  for  B  when  B  is  present,  to  which  he  does  not  object, 
unless  the  circumstances  are  such  as  to  indicate  that  it  was 
gratuitous,  the  law  from  such  tacit  assent  will  treat  the  money 
as  having  been  paid  at  B's  request."  Packard  t;^.  Lienoir, 
12  Moss,  11. 

It  has  been  claimed  that  this  was  money  paid  under  a 
mistake  of  law,  and  the  general  rule  has  been  insisted  upon 
that  money  paid  under  a  mistake  of  law  cannot  be  recovered 
back.  According  to  the  view  we  have  taken  there  was  no 
mistake  of  law,  as  the  District  had  a  right  to  do  the  work 
and  charge  it  to  the  defendant.  The  general  rule  as  to 
money  paid  under  a  mistake  of  law  has  no  application  to 
this  case.  That  rule  is,  that  if  I  pay  money  under  the  mis- 
taken impression  that  it  is  my  duty  to  pay  it — that  it  is  my 
debt — and  I  discover  afterwards  that  I  was  not  bound  to  do 
it,  I  could  not  recover  the  amount  so  paid  from  the  party  to 
whom  paid.  Accordingly,  if  the  District  authorities  had 
paid  this  money  to  a  contractor  for  work  that  the  District 
was  not  bound  to  do,  it  could  not  recover  the  money  from  the 
contractor.  But  if  the  District  could  not  recover  it  from 
the  defendant  in  this  case,  it  would  not  be  upon  the  ground 
that  it  was  paid  under  a  mistake  of  law,  but  because  it  was 
paid  by  the  District  without  any  previous  request  of  the 
defendant,  express  or  implied.  But,  independently  of  that, 
it  is  doubtful  how  far  such  a  rule  could  have  application  to 
public  officers.  If  a  public  officer  undertakes  to  pay  the 
public  money  under  the  mistaken  impression  that  it  was  his 
duty  to  do  it,  it  would  not  relieve  the  person  really  owing 
it  from  the  obligation  to  pay  it. 

These  are  the  general  principles  that  we  understand  gov- 
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em  this  case*  The  plaintiff  asked  ten  different  instrnc- 
tions  and  the  defendant  asked  twenty-one ;  there  were 
thirty-one  instructions  asked  for  altogether.  These  were 
all  rejected  by  the  court,  save  two  granted  at  the  instance 
of  the  plaintiff,  and  the  court  gave  some  of  its  own  motion. 
We  do  not  propose  to  examine  these  instructions  in  detail. 
It  is  sufficient  to  say  that  we  have  looked  over  them,  and 
we  have  come  to  the  conclusion  that  the  judge's  rulings 
were  in  conformity  with  the  law,  as  we  have  defined  it,  and 
ths  judgment  is  therefore  affirmed. 

In  the  case  of  the  District  against  the  Metropolitan 
Railroad  Company  precisely  the  same  questions  arose,  with 
an  additional  one* 

In  the  case  of  the  Washington  &  Georgetown  Company^ 
the  District  only  had  occasion  to  pave  the  spaces  outside  of 
the  exterior  rails  two  feet,  but  in  the  case  of  the  Metropol- 
itan Railroad  Company,  the  District  did  the  whole  work 
between  the  rails  and  two  feet  outside  of  the  exterior  rails, 
and  seeks  therefore -to  recover  the  whole  of  that. 

The  evidence  as  to  the  work  and  the  knowledge  upon  the 
part  of  the  defendant  is  substantially  the  same  in  both  cases. 
The  correspondence  which  is  in  the  record  shows  that  the 
officers  of  the  company  were  fully  advised  of  the  progress 
of  the  work  and  it  is  not  necessary  to  go  over  that.  I  will 
simply  refer  to  one  item  on  page  82  of  the  record : 

"  That  at  the  commencement  of  the  work  on  the  line  of 
the  defendant's  railroad,  then  constructed  and  laid,  the 
right  was  claimed  by  the  defendant  when  the  pavement  in 
the  spaces  aforesaid  laid  by  the  defendant,  had  been  taken 
up  on  account  of  a  change  in  grade  to  relay  the  said  pave- 
ment, which  right  was  denied  and  refused  by  the  said  Board ; 
and  that  the  said  Board  in  awarding  the  contracts  for  all 
pavements  to  be  laid  on  the  line  of  the  defendant's  railroad 
declared  and  defined  its  policy  and  determination  that  it 
would,  itself,  lay  the  said  pavements  over  the  entire  road- 
way, from  curb  to  curb,  and  with  such  material  as  the  said 
Board  had  selected,  and  that  neither  in  the  laying  of  said 
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pavement^  nor  in  the  selection  of  the  material  to  be  used, 
did  the  defendant  take  part. 

"  The  defendant  further  gave  evidence  tending  to  prove 
that  it  never  received  any  request  or  demand  on  behalf  of 
the  plaintiff,  or  the  said  Board,  nor  had  any  opportunity 
afforded  to  do  any  part  of  the  work  mentioned  in  the  declara- 
tion, nor  did  the  said  defendant  offer  to  do  any  of  the  work 
sued  for." 

The  company  were  perfectly  well  apprised  of  the  feet 
that  the  Board  claimed  the  right  to  do  this  work  and  denied 
their  right  to  do  it.  The  defendant  asserted  its  right  to 
do  it  provisionally,  but  not  in  any  legal  proceeding  that 
they  might  have  taken.  They  said  that  they  were  deprived 
of  the  opportunity  to  do  it,  not  that  they  offered  to  do  it. 
They  appear  to  have  stood  still  and  quietly  acquiesced  in 
the  doing  of  the  work  by  the  District.  The  same  princi- 
ples of  law  apply  to  this  case  as  the  other.  There  was  one 
additional  feature,  however,  in  this  case. 

A  part  of  the  road  of  this  company  was  authorized  to  be 
run  through  certain  streets  where  they  had  not  commenced 
to  lay  their  tracks  at  the  time  the  board  proceeded  to  lay 
the  pavements  that  they  had  selected  for  the  different  streets. 
The  president  of  the  company  entered  into  correspondence 
with  the  Board  of  Public  Works,  the  most  important  part 
of  which  is  found  on  page  78  of  the  record  where  it  appears 
that  Mr.  Thompson  wrote  to  the  Board  of  Public  Works  in 
these  words: 

"Your  board  having  recently  ordered  the  paving  of  cer- 
tain streete  through  which  Congress  had  given  this  com- 
pany permission  to  lay  rails  whereon  to  run  street  cars,  we 
would  respectfully  ask  the  privilege  to  lay  down  the  sleepers 
and  cross-ties  as  the  paving  progresses,  thereby  preserving 
the  streets  and  avenues  from  being  cut  up  at  a  future  day 
in  the  execution  of  this  work.  It  is  the  intention  of  this 
company  to  extend  the  Metropolitan  railroad  westward  from 
its  present  terminus  to  Georgetown  and  eastward  to  Union- 
town,  and  also  lay  tracks  on  Ninth  street  from  Pennsylva- 
nia avenue  to  the  Boundary,  and  in  Four-and-a-half  street 
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from  the  City  Hall  to  the  Arsenal  gate,  as  soon  as  the  prop- 
erty holders  along  these  lines  subscribe  to  additional  stock, 
which,  it  is  hoped,  will  be  done  shortly.  The  company  are 
willing,  with  the  permission  of  the  board,  to  go  on  at  once 
and  lay  the  timbers  for  these  lines,  fully  preparing  them 
for  the  rails  to  be  put  in  at  some  future  time.  To  keep  a 
well  laid  pavement  in  good  order  it  is  desirable  to  avoid 
all  excavation,  particularly  in  the  center  of  the  street.  This 
consideration  doubtless'  influenced  your  board  in  the  wise 
precaution  of  ordering  all  water,  gas  and  service  pipes  to 
be  laid  prior  to  the  paving.  The  necessity  is  more  appar- 
ent, where  railroad  privileges  have  been  granted,  to  have 
the  timbers  laid  as  the  paving  progresses  which  will  not 
only  be  a  benefit  to  the  city  but  add  to  the  comfort  of  those 
residing  upon  or  passing  over  the  street.  We  are  willing 
to  anticipate  the  putting  down  of  the  sleepers  and  cross- 
ties  of  our  contemplated  extensions,  provided  the  paving  be 
done  by  your  own  contractor  without  charge  against  us,  and 
should  be  pleased  if  the  suggestion  herein  submitted  should 
meet  the  favor  of  your  board." 

The  District  went  on  and  laid  the  pavements  of  these 
streets,  and  4^  the  same  time  the  company  laid  its  stringers 
and  cross-tiet)  and  prepared  them  for  adaptation  to  the  uses 
of  the  road  at  some  future  time;  and  it  is  now  claimed  that 
they  ought  not  to  be  charged  for  that  part  of  the  pavement 
laid  between  the  rails  of  this  road  and  the  two  feet  outside. 
Whenever  the  company  undertook  to  lay  down  its  railroad 
where  there  was  no  pavement,  it  is  very  clear  that  the  obli- 
gation to  keep  the  streets  well  paved  involved  the  obliga- 
tion to  construct  pavements  anew.  If  the  charter  had  au- 
thorized it  to  lay  its  road  on  a  street  already  paved,  and 
that  pavement  could  be  utilized  so  that  the  road  could  be 
laid  down  without  destroying  it,  I  suppose  the  obligation 
of  the  company  would  have  been  satisfied  if  it  kept  the  ex- 
isting pavement  in  good  condition,  and  it  would  not  be 
bound  to  pay  the  District  for  a  pavement  constructed  be- 
fore the  road  was  even  chartered.  This  case  covers  these 
two  supposed  cases.  It  is  a  case  where  the  street  was  not 
30 
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paved  at  all  when  the  charter  was  given,  but  where  the 
company  had  elected  before  the  pavement  was  laid  down  to 
extend  its  road  into  the  street. 

Now  there  was  oflFered  in  evidence  an  act  of  Congress 
under  date  of  March  3,  1869,  under  which  the  company 
claimed  that  it  had  five  years  from  that  date  within  which 
to  complete  its  road.  However  that  may  be,  the  company, 
as  we  have  seen,  addressed  a  letter  to  the  Board  of  Public 
Works,  which  has  already  been  referred  to,  by  which  they 
proposed  to  have  the  same  benefit  of  the  pavement  that  the 
board  should  lay  down  as  if  they  had  constructed  their  road 
simultaneously  with  the  pavement,  but  they  claimed  at  the 
same  time  not  to  be  charged — not  to  be  burdened  with  the 
same  charge  that  the  law  would  impose  upon  them  under 
such  circumstances.  For  that  purpose  they  proposed  to 
divide  up  the  process  of  constructing  their  road  so  that  a 
part  of  it  would  post  date  the  completion  of  the  pavement 
and  then  claim  that  they  did  not  occupy  the  street  with 
their  road  until  after  the  pavement  had  been  made. 

Now,  it  seems  to  us  that,  as  this  company  had  elected  to 
construct  their  road  in  the  street,  and  have  the  use  of  the 
pavement  which  the  board  was  laying  down,  and  complete 
their  road  after  the  pavement  was  completed,  that  this  pro- 
cess of  constructing  their  road  was  to  be  treated  as  one  thing ; 
that  they  could  not  divide  it  up  so  as  to  get  the  benefit  of 
the  pavement  that  the  board  was  laying,  and  yet  avoid  the 
charge  that  the  law  imposed  upon  them  when  they  con- 
structed their  road  simultaneously  with  the  work  done  by 
the  board,  and  that  when  they  did  use  and  occupy  the  street 
for  the  purpose  of  their  railroad,  they  should  reimburse  the 
board  for  the  paving  that  was  done  for  their  benefit ;  that 
when  Mr.  Thompson  said  that  they  were  willing  to  lay  their 
stringers  and  cross-ties,  "provided  the  paving  be  done  with- 
out charge  tons,"  he  should  have  said,  "provided,  that  when 
the  road  is  completed,  and  when  we  occupy  the  street  here- 
after, we  will  reimburse  you  for  the  work  you  are  now 
doing." 

There  is,  in  our  judgment,  no  error  in  the  case,  and  I  will 
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make  the  same  remark  about  this  case  as  I  did  about  the 
other,  that  there  is  a  great  number  of  instructions  which 
are  substantially  the  same  in  the  two  cases.  We  think  the 
judgment  in  this  case  should  also  be  affirmed. 


State  of  Mississippi 

M.  J.  DuEHAM,  First  Comptroller  U.  S.  Treasury. 

At  Chahbbbs. 

f  Decided  August  7, 1885. 
I  Mr  Justice  Meesigk  sitting. 

1.  When  there  is  no  jurisdiction  it  does  not  belong  to  the  proper  functions 
of  a  court  to  give  an  opinion  upon  a  matter  submitted  for  the  guidance  of 
parties  or  tribunals,  even  when  the  parties  consent  and  invite  such  an 
opinion. 

2.  Mandamus  will  not  lie  against  an  officer  of  the  Treasury  Department 
who  refuses  to  allow  and  pay  a  claim  against  the  United  States ;  for  how- 
ever obviously  without  legal  justification  his  refusal  may  be,  a  mandamus 
against  him  to  compel  such  aUowance  and  payment  is  none  the  less  in 
effect  a  suit  against  the  United  States. 

Petition  for  mandamus. 

The  Case  is  stated  in  the  opinion. 

M.  F.  Morris  and  Van  H.  Manning  for  plaintiff. 

Mr.  Justice  Merrick  delivered  the  opinion  of  the  court. 

This  is  an  application  on  behalf  of  the  State  of  Missis- 
sippi to  compel  the  First  Comptroller  to  take  the  necessary 
steps  towards  issuing  a  warrant  for  payment  to  the  State  of 
$6,308.60,  which,  sum  is  admitted  to  be  due  and  payable 
from  the  Treasury  under  the  acts  of  March,  1817  (3  Stat., 
349,  and  of  September,  1841,  6  Stat,  45T,  unless  the  gene- 
ral Grovernment  be  entitled  io  set  off  against  that  demand 
$413,084.66,  being  the  part  of  the  direct  tax  of  twenty  mil- 
lions which  was  apportioned  to  the  State  of  Mississippi  by 
thi  8th  section  of  the  act  of  1861,  lib.  45,  12  Stat.,  294,  as 
the  part  of  said  tax  apportionable  to  the  people  of  that 


236  Statb  of  Mississippi  v.  Durham. 

State  by  virtue  of  the  terms  of  the  Constitution  which  de- 
termines the  quantum  of  any  direct  tax  which  is  to  be 
borne  by  the  people  within  each  State  respectively.  The 
comptroller  admits  in  his  return  to  the  rule  to  show  cause, 
and  still  more  emphatically  in  his  official  opinion  upon  the 
claim,  filed  on  the  4th  of  June,  1885,  a  copy  of  which  he 
has  submitted  here  as  his  argument  on  the  present  appli- 
cation. He  declares  that,  according  to  his  opinion,  the 
State  is  in  no  manner  indebted  to  the  United  States  in  any 
amount  for  direct  taxes  or  otherwise,  but  he  maintains  in 
that  opinion  and  by  his  return  to  the  rule  to  show  cause, 
that  he  is,  nevertheless,  bound  to  shut  his  eyes  to  his  clear 
convictions,  that  the  act  of  1861  could  not,  constitutionally, 
and  did  not  create  and  was  never  designed  to  create  a  debt 
against  the  States  themselves  by  the  imposition  of  the  tax ; 
because  a  certain  auditor,  on  the  15th  of  May,  1868,  made 
a  certificate  that  he  had  examin.ed  and  adjusted  an  account 
and  found  the  precise  sum  mentioned  in  the  8th  section  of 
the  act  of  1861  "(1413,084.66)  to  be  due  by  virtue  of  said  act, 
and  thereupon  the  then  comptroller,  on  the  29th  of  May, 
1868,  certified  to  the  same  as  due  and  payable  in  said  certifi- 
cate of  May  15.  The  comptroller  submits  for  the  decision 
of  this  tribunal  whether  he  is  not  bound,  in  the  considera- 
tion of  the  present  claim  for  moneys  falling  due  in  1884, 
under  the  said  acts  of  1817  and  1841,  to  regard  the  certifi- 
cates of  the  auditor  and  comptroller  of  1868  as  a  definite 
adjudication  operating  in  every  case  and  through  all  time 
upon  the  officers  of  the  Treasury ;  that  the  State  of  Missis- 
sippi is  a  debtor  to  the  United  States  for  the  aforesaid  quota 
of  the  direct  tax.  If  submission  to  its  jurisdiction  could 
authorize  a  judicial  tribunal  to  decide  all  questions  which 
are  mooted  between  the  powers,  there  would  be  very  little 
difficulty  in  dealing  with  the  inquiry  whether,  in  a  siibae- 
queTit  case,  an  accounting  officer,  of  the  Treasury  is  bound 
and  estopped  by  a  previous  construction  of  a  statute  by  an- 
other accounting  officer,  and  which  he  is  convinced  is  erro- 
neous, because  that  construction  has  assumed  the  forni  of 
an  account  stated,  and  although  it  be  apparent  that  such 
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statement  of  account  is  based  upon  no  evidence  or  any  fact 
outside  the  terms  of  the  statute  itself. 

When  there  is  no  jurisdiction,  it  does  not  helong  to  the 
proper  functions  of  a  court  to  give  an  opinion  upon  a  mat- 
ter submitted  for  the  guidance  of  parties  or  tribunals  even 
where  the  parties  consent  and  invite  such  an  opinion.  The 
whole  business  of  the  court  is  confined  to  giving  decisions 
to  cases  properly  before  it  (Wills  on  Jurisdiction,  sec.  13); 
hence  I  am  not  acquitted  of  the  duty  of  first  inquiring 
whether  there  be  any  jurisdiction  upon  the  case  made  by 
the  petitioner  and  return,  to  grant  a  mandamus  against 
the  comptroller,  the  result  of  which  would  be  to  compel  the 
payment  of  a  pure  money  demand  against  the  Treasury  of 
the  United  States,  which  the  United  States,  through  that 
officer,  refuses  to  pay.  This  inquiry  does  not  involve  a  dis- 
cussion of  what  are  ministerial  as  distinguished  from  dis- 
cretionary acts  of  executive  officers — not  that  other  question 
which  was  adjudicated  by  this  court  in  3  Mackey,  229  (U. 
S.,  ex  rel.  Hoe,  vs.  Butterworth)  whether  if  any  executive 
officer  admits  that  he  ought  to  perform  a  duty  to  a  citizen 
which  has  been  confided  by  law  to  his  official  discretion,  in 
a  matter  in  which  the  Government  is  not  in  any  sense  an  adverse 
party,  and  he  declares  in  his  return  that,  in  his  judgment, 
he  ought  to  perform  the  duty.  That  in  deference  to  the 
ruling  of  another  officer,  he  declines  to  discharge  that  duty, 
the  court  will  enforce  the  execution  of  that  duty  by  a  man- 
damus. But  the  question  here  is  simply  whether  if  a  claim 
be  presented  to  the  Treasury  and  rejected  for  reasons  which, 
to  the  judicial  mind,  might  seem  utterly  untenable,  it  is 
competent  for  a  court  to  enforce  its  payment  by  mandamus. 
Section  236  of  the  Revised  Statutes  provides  that  "all  claims 
and  demands  whatever  by  the  United  States  or  against 
them,  and  all  accounts  whatever  in  which  the  United  States 
are  concerned,  either  as  debtors  or  creditors,  shall  be  settled 
and  adjusted  in  the  Department  of  the  Treasury.  The  or- 
ganization of  the  department  is  so  comprehensive,  so  thor- 
ough, so  exact,  it  is  supplied  not  only  with  skilled  account- 
ants, but  special  law  officers,  and  besides  has,  on  proper  oc- 
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casion,  the  right  to  call  in  aid  the  opinion  of  the  Attorney- 
General  of  the  United  States,  that  it  seems  fdlly  equipped 
for  the  discharge  of  every  fiscal  duty  and  exigency.  And, 
therefore,  independently  of  general  considerations  of  ab- 
stract policy,  the  Government  would  seem  to  be  justified  in 
maintaining  in  all  its  integrity  the  dogma  that  it  cannot, 
by  any  form  of  process,  base  its  rights  of  property,  subjected 
to  the  arbitrament  of  a  judicial  tribunal,  without  its  ex- 
plicit consent  in  due  form  of  law. 

The  Supreme  Court  of  the  United  States  has,  in  three 
several  cases,  been  so  emphatic  and  precise  in  its  utterance 
on  this  point,  that  nothing  else  is  appropriate  to  this  opinion 
but  some  citation  from  those  cases. 

In  The  United  States  vs.  Guthrie,  14  How.,  303,  the  court 
says: 

^^The  only  legitimate  inquiry  for  our  determination  upon 
the  case  before  us  is  this,  whether,  under  the  organization 
of  the  Federal  Government  or  by  any  known  principle 
of  law,  there  can  be  asserted  a  power  in  the  circuit  court 
of  the  United  States  for  the  District  of  Columbia,  or  in  this 
court,  to  command  the  withdrawal  of  a  sum  or  sums  of 
money  from  the  Treasury  of  the  United  States^to  be  applied 
in  satisfaction  of  disputed  or  controverted  claims  against 
the  United  States.  This  is  the  question.  The  very  ques- 
tion presented  for  our  determination,  and  its  simple  state- 
ment, would  seem  to  carry  with  it  the  most  startling  con- 
sideration, nay,  its  unavoidable  negative,  unless  this  should 
be  prevented  by  some  positive  and  controlling  command ; 
for  it  would  occur  a  priori  to  every  mind  that  a  Treasury 
not  fenced  round  and  shielded  by  fixed  and  established 
modes  and  rules  of  administration,  but  which  could  be  sub- 
jected to  any  number  or  description  of  demand,  assorted  and 
sustained  through  the  undefined  and  undefinable  discretion 
of  courts,  would  constitute  a  feeble  and  inadequate  pro- 
vision for  the  great  and  inevitable  necessities  of  the  nation. 
The  Government,  under  such  a  regime,  or  rather  such  an 
absence  of  all  rule,  would,  if  practicable  at  all,  be  adminis- 
tered, not  by  the  great  departments  ordained  by  the  Con- 
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Btitution  and  laws  and  gnided  by  the  modes  therein  pre- 
scribed, bat  by  the  uncertain  and  perhaps  contradictory 
action  of  the  court  in  the  enforcement  of  their  views  of 
private  interest." 

Again,  in  Bussell  r&  Walker,  11  How.,  290,  that  court 
says: 

'^It  is  well  settled,  too,  that  no  action  of  any  kind  can  be 
sustained  against  the  Government  itself  for  any  supposed 
debt  unless  by  its  consent  under  some  special  statute  allow** 
ing  it,  which  is  not  pretended  to  exist  here.  ^  *  ^  The 
sovereignty  of  the  Government  not  only  protects  it  against 
suits  directly,  but  against  judgments  even  for  costs  when  it 
fails  in  prosecutions.  Such  being  the  settled  principle  of  our 
system  of  jurisprudence,  it  would  be  derogatory  to  Uie  courts 
to  allow  the  principle  to  be  evaded  or  circumvented.  They 
could  not,  therefore,  permit  the  claim  to  be  enforced  cir- 
cuitously  by  mandamus  against  the  Secretary  of  the  Treas* 
ury,  when  it  could  not  be  directly  against  the  United  States, 
and  when  no  judgment  on  or  for  it  had  been  obtained 
against  the  United  States." 

In  that  most  familiar  case  of  Kendall  r«.  U.  S.,  ex  rd. 
Stokes,  12  Peters,  Judge  Thompson,  speaking  for  l^e  court, 
says: 

^' These  claims  now  were  of  course  upon  the  United  States, 
through  the  Postmaster-General.  The  real  parties  to  the 
dispute  were,  therefore,  the  relators,  and  the  United  States 
could  not,  of  co!|rse,  be  sued  or  the  claims  be  in  any  way 
enforced  against  the  United  States,  without  their  consent 
obtained  through  an  act  of  Congress,  by  which  they  con- 
sented to  submit  these  claims  to  the  solicitor  of  the  Treas- 
ury to  inquire  into  and  determine  the  equity  of  the  claims, 
and  to  make  such  allowance  therefor  as,  upon  a  full  exam- 
ination of  all  the  evidence,  should  seem  right  according  to 
the  principles  of  equity.  And  the  act  directs  the  Postmaster- 
General  to  credit  the  relators  with  whatever  sum,  if  any, 
the  solicitor  shall  decide  to  be  due  to  them  for  or  on  account 
of  any  such  service  or  contract.  *  *  *  Under  this  law 
the  Postmaster-General  is  vested  with  no  discretion  or  con- 
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trol  over  the  decision  of  the  solicitor,  nor  is  any  appeal  or 
review  of  that  decision  provided  for  by  the  act.  The  terms 
of  the  submission  was  a  matter  resting  entirely  in  the  dis- 
cretion of  Congress,  and  if  they  thought  proper  to  vest  such 
power  in  any  one,  and  especially  as  the  arbitrator  was  an 
officer  of  the  Government,  it  did  not  rest  with  the  Post- 
master-General to  control  Congress  or  the  solicitor  in  that 
office.  The  right  to  the  full  amount  of  the  credit,  accord- 
ing to  the  report  of  the  solicitor,  having  been  ascertained 
and  paid  by  law  (a  special  act  of  Congress),  the  enforce- 
ment of  that  right  falls  within  judicial  cognizance  *  *  * 
The  act  required  to  be  done  by  the  Postmaster-G^eneral  is 
simply  to  credit  the  relators  with  the  full  amount  of  the 
award  of  the  solicitor.  This  is  a  precise,  definite  and  min- 
isterial act  about  which  the  Postmaster-General  had  no  dis- 
cretion whatever ;  the  law  upon  its  face  shows  the  existence 
of  accounts  between  the  relators  and  the  Post-Office  De- 
partment. No  money  was  required  to  be  paid  and  none 
could  have  been  drawn  out  of  the  Treasury  without  farther 
legislative  provision,  if  this  credit  should  overbalance  the 
debit  against  the  relators.  But  this  was  a  matter  with 
which  the  Postmaster-General  had  no  concern.  He  was 
not  called  upon  to  furnish  the  means  of  paying  the  balance 
if  any  should  be  found.  He  was  required  simply  to  give 
the  credit." 

There  is  no  deliberate  expression  in  any  subsequent  opin- 
ion of  the  Supreme  Court  which  enlarged  these  extreme  and 
narrow  and  rigid  limitations  of  the  power  of  courts  to  issue 
a  mandamus,  the  effect  of  which  would  be  to  compel  the 
payment  of  money  from  the  Treasury.  In  the  case  of  Rus- 
iele  it  will  be  observed  that  the  court  says  that  the  man- 
damus is,  in  effect,  a  suit  against  the  United  States.  That 
a  court  must  not  permit  the  United  States  to  be  sued  by  a 
mandamus  directed  to  one  of  its  officers  where  it  could  not 
be  sued  directly  unless  by  its  own  consent  under  some  spec- 
ial statute  allowing  it.  Now  it  does  not  require  argument 
to  manifest  that  a  refusal  by  an  officer  of  the  Treasury  De- 
partment whose  general  duty  under  the  law  is  to  allow  and 
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take  steps  to  issue  a  warrant  for  the  payment  of  any  claim, 
is  a  refusal  of  the  claim  by  the  United  States  for  the  time 
being ;  that  a  mandamus  against  him  to  compel  the  allow- 
ance and  payment  thereof^  is  a  suit  against  the  United 
States,  and  that  it  is  none  the  less  a  suit  against  the  United 
States  because  the  ground  or  notices  of  refusal  to  allow  may 
be  obviously  and  notoriously  without  legal  justification. 
In  other  words,  that  no  error  of  judgment  or  capriciousness 
of  conduct  can  destroy,  for  the  time  being  the  quality  of 
agent  and  actor  in  the  name  and  on  behalf  of  the  Govern- 
ment of  the  proper  Treasury  official  in  disallowing  the  claim 
of  any  State  or  individual  for  money  due  or  alleged  to  be 
owing  by  the  United  States. 

For  these  reasona,  finding  this  court  without  jurisdiction 
to  entertain  the  petition,  and  without  authority  to  pass  upon 
the  validity  of  the  objection  which  the  comptroller  interposes 
against  the  issue  of  a  warrant  in  favor  of  the  relator,  it  only 
remains  to  refuse  the  writ  of  mandamus  as  prayed,  which 
is  accordingly  done. 
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Samttbl  Strong  vs.  Thb  District  of  Columbia. 

Ijlw.    No.  14,676. 

(Decided  October  6,  1885. 

-j  The  Chief  Justiob  and  Justices  Cox,  Jamks  and  Mbssich 

(.     sitting. 

1.  Where,  under  a  stipulation,  referees  return  into  court,  with  their  award, 
all  the  evidence  and  all  their  findings  of  law  and  of  fact,  the  court  maj 
set  aside  the  award  for  any  patent  mistakes  of  law  or  of  fact  appearing  upon 
the  face  of  the  proceedings;  but  will  observe  the  same  hesitation  to  distnrb 
the  findings  of  fact  as  in  the  case  of  a  motion  for  a  new  trial  after  verdict. 

8.  The  promises  of  any  or  all  of  the  members  of  a  municipal  board,  made 
by  them  as  individuals  at  different  times  and  places  and  without  that 
joint  official  deliberation  which  the  law  requires,  are  not  binding  upon  the 
municipality. 

H.  Where  the  payee  of  municipal  certificates  of  indebtedness  has  delivered 
them  to  third  parties  endorsed  in  blank,  it  becomes  the  payee's  duty  to 
inform  the  makers  of  any  facts  on  which  he,  the  payee,  might  object  to 
the  redemption  of  the  certificates  in  favor  of  the  holder,  and  claim  payment 
to  himself.  In  the  absence  of  such  notice  the  endorsement  in  blank  and 
possession  by  the  transferee  give  him  apparent  ownership  and  justify  the 
makers  in  making  payment  to  him. 

4.  Where  the  items  in  dispute  between  the  parties  to  an  account  in  an  award 
of  referees  were  numerous  and  the  evidence  voluminous,  and  the  error  of 
law  in  allowing  certain  classes  of  claims  permeated  all  the  accounts.  Held, 
that  even  if  the  right  of  the  court  to  cut  down  an  award  and  adjust  the  fi- 
nal balance  were  clear,  yet  the  court  would  not  undertake  to  discharge 
the  duties  of  an  accountant  by  comparing  all  the  items  of  complicated 
transactions,  and  then  stating  the  exact  balance,  but  the  entire  award 
should  be  vacated. 

STATEMENT  OF  THE  CASE. 

Action  at  law  to  recover  for  work  done  during  the  years 
1872-3,  under  a  number  of  written  contracts  executed  by  the 
Board  of  Public  Works  of  the  District  of  Columbia,  and  also 
for  work  claimed  to  have  been  done  outside  of  these  con- 
tracts, but  arising  therefrom,  which  work  was  performed 
under  written  or  verbal  orders  from  members  of  the  Board 
of  Public  Works  or  some  of  its  officers. 

The  declaration  contained  substantially  the  common 
counts ;  the  defendant  pleaded  a  general  denial  and  several 
special  pleas,  among  which  was  one  of  payment.  After  is- 
sue joined  and  several  ineffectual  trials,  the  action  was  re- 
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ferred  by  a  stipulation  of  the  parties  to  three  refer^s.  By 
virtue  of  this  stipulation  the  case  was  heard  by  the  referees, 
and  an  award  made  and  filed  in  accordance  therewith  in 
favor  of  the  plaintiff  for  the  sum  of  |234,798.48. 

From  such  of  the  findings  of  fact  by  the  referees,  as  are 
material  to  the  case,  it  appears  that  the  contracts  sued  on 
were  ten  in  number  and  were  all  substantially  the  same  in 
character,  being  printed  forms  containing  blank  spaces  filled 
in  with  the  specific  terms  agreed  upon  between  the  parties. 
A  material  provision  of  all  these  contracts  was  that  partial 
payments  in  monthly  instalments  should  be  made  as  the 
work  progressed.  The  Board  of  Public  Works,  however,  in 
many  cases  failed  to  make  these  monthly  payments;  where- 
upon Strong  notified  them  that  he  would  be  compelled  to 
suspend  the  work  unless  this  part  of  the  contract  were  com- 
plied with.  Certain  members  of  the  board,  with  the  knowl- 
edge of  all  the  others  and  without  objection  on  the  part  of 
any,  promised  the  plaintiff  that  if  he  would  continue  the 
prosecution  of  the  work  with  money  borrowed  on  his  own 
notes,  secured  by  pledges  of  certificates,  issued  to  him  by  the 
auditor  of  the  Board  of  Public  Works,  the  board  would  sea- 
sonably provide  money  for  the  payment  of  his  notes.  The 
plaintiff  thereupon  borrowed  on  his  own  notes,  so  secured, 
large  sums  of  money.  When  these  notes  matured  the  board 
failed  to  provide  the  money  to  meet  them,  and  in  consequence 
the  pledgees  sold  the  hypothecated  certificates  for  about  fifty 
cents  on  the  dollar.  These  certificates,  whenever  the  plain- 
tiff found  it  necessary  to  hypothecate  them,  were  endorsed 
by  him  or  by  his  constituted  attorneys  in  blank.  In  some 
instances  they  were  sold  outright  by  the  plaintiff  so  endorsed. 
On  the  20th  of  June,  1874,  long  after  these  certificates  had 
passed,  in  the  manner  indicated,  out  of  Strong's  possession, 
Congress  passed  an  act,  18  Stat,  at  L.,  126,  ch.  337,  creating 
what  was  called  a  Board  of  Audit,  which  was  directed  to 
examine  and  audit  certain  suspended  and  floating  debts  of 
the  District  of  Columbia  and  the  Board  of  Public  Works 
specified  in  the  act,  among  which  was  "the  debt  purporting 
to  be  evidenced  and  ascertained  by  certificates  of  the  Audi- 
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tor  of  the  Board  of  Public  Works/'  to  which  class  belonged 
the  certificates  which  had  been  issued  to  Strong.  The  7th 
section  of  the  act  then  authorizes  the  issuing  of  what  are 
known  as  3.65  bonds  of  the  District  and  gives  authority  to 
the  sinking  fund  commissioners  ^Ho  exchange  said  bonds  at 
par  for  like  sums  of  any  class  of  indebtedness  in  the  preced- 
ing section  of  this  act  named." 

A  great  many  of  the  certificates  which  had  been  hypothe- 
cated or  sold  by  Strong  or  by  persons  assuming  to  act  as 
his  attorneys,  were  thereupon  presented  by  the  holders  to 
the  Board  of  Audit;  and  the  board  without  notice,  it  was 
claimed,  to  the  plaintiff,  issued  to  such  holders  certificates, 
called  "certificates  of  the  Board  of  Audit,"  for  like  amounts 
with  interest,  which  latter  certificates  were  subsequently 
taken  up  by  the  District  with  the  3.65  bonds,  as  provided 
for  by  the  act  of  Congress.  It  also  appears  that  on  the  18th 
day  of  December,  1873,  the  plaintiff  published  the  following 
advertisement  in  the  Evening  Star,  a  daily  newspaper  circu- 
lated in  the  District  of  Columbia: 

"Special  Notice. 

"All  persons  are  cautioned  and  notified  that  I  have  for- 
bidden the  Auditor  and  Treasurer  of  the  Board  of  Public 
Works  from  paying  certificates  issued  to  me  for  work  done, 
as  certain  persons  holding  my  scrip  have  illegal  possession 
of  them. 

"Samuel  Strong." 

And  again  on  the  9th  of  January,  1874,  he  published  in 
the  same  newspaper  the  following : 

"Special  Notice. 
"All  persons  holding  my  notes,  bonds  or  evidence  of  debt 
of  any  description  whatsoever,  with  collateral  security  for 
the  same,  in  water  bonds  of  the  District  of  Columbia,  bonds 
or  certificates  of  the  Board  of  Public  Works,  or  any  other 
securities  as  collateral  for  the  payment  thereof,  are  hereby 
notified  and  required  to  present  the  same  without  unnec- 
essary delay  to  the  Hon,  P^te?  Campbell,  stock  broker,  No, 
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1423  Penn.  Ave.,  Washington,  D.  C,  who  will  pay  these 
claims  on  presentation  and  take  up  the  securities. 

"Samuel  Strong." 

The  referees  here  found,  as  matter  of  law,  that  wherever 
Strong  had  made  an  absolute  sale  or  assignment  of  these 
certificates,  a  payment  to  or  settlement  by  the  District  au- 
thorities with  the  assignees  was,  in  the  absence  of  proof  of 
other  facts,  binding  upon  Strong;  but  if,  on  the  other  hand, 
the  proof  showed  a  pledge  of  the  certificates  by  Strong,  the 
payment  in  whole  or  in  part  by  the  District  to  the  pledgee, 
accompanied  by  a  transfer  of  the  certificate  to  the  District, 
would  not  defeat  a  recovery  by  Strong  from  the  District  of 
the  amount  called  for  by  the  certificate  less  the  amount 
realized  by  him  when  he  pledged  it.  To  the  latter  part  of 
this  finding,  as  well  as  to  numerous  other  findings,  the  de- 
fendant excepted;  and  the  case  coming  on  upon  a  motion  to 
affirm  the  award,  was  certified  by  the  Circuit  Court  to  the 
General  Term  to  be  there  heard  in  the  first  instance. 

Benjamin  F.  Butler,  William  A.  Cook,  Frank  T.  Brown- 
ing and  0.  D.  Barrett  for  plaintiff: 

The  provision  of  statute  against  contracts  to  bind  the 
District  to  "the  payment  of  money,"  except  after  and  in 
pursuance  of  appropriations,  is  confined  to  "written  con- 
tracts," and  cannot  apply  to  work  done  for  the  benefit  of  the 
District,  at  its  request  without  such  contracts  or  prevent 
the  payment  of  the  amount  fairly  due  for  such  work.  Camp- 
bell V8.  District  of  Columbia,  2  MacA.,  533 ;  County  of  Ran- 
dolph V8.  Foot,  93  U.  S.,  513;  Hitchcock  vs,  Galveston,  96 
TJ.  S.,  350;  Zabriskie  vs,  C.  C.  &  C.  R.  R.  Co.,  23  How.,  398; 
Marsh  vs.  Fulton  Co.,  10  Wall.,  684;  Thomas  vs.  City  of 
Richmond,  12  Wall.,  349;  Chapman  vs.  Douglas  Co.,  107 
TJ.  S.,  355;  Ry.  Co.  vs.  McCarthy,  96  U.  S.,  258;  Bridge  Co. 
vs.  Utica,  17  Cent.  L.  J.,  No.  12;  Manville  vs.  Belden  Iron 
Co.,  Id.;  Kelly  vs.  Board  Pub.  Works,  75  Va.,  263 ;  Goddard 
vs.  Foster,  17  Wall.,  141;  2  Kent  Com.,  341;  Abb.  Tr.  Ev., 
39;  1  Dill.  Mun.  Corp.,  459;  2  Id.,  968  j  Clark  vs.  U.  S.,  95 
U.  S.,  539. 
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Whether  or  not  the  contracts  were  regular,  they  have  been 
ratified,  and  are  as  if  originally  valid.  18  Stat,  at  L.,  pt.  3, 
p.  116;  Strong  vs.  District,  1  Mackey,  265. 

Nothing  can  be  regarded  as  payment  except  lawful  money 
of  the  United  States,  unless  plaintiff  agreed  to  accept  some- 
thing in  lieu  thereof.  2  Greenl.  Ev.,  sees.  516-522;  Peter 
rs,  Beverly,  10  Pet.,  532;  The  Kimball,  3  Wall.,  3Y;  Down 
V8.  Hicks,  14  How.,  240. 

The  certificates  of  the  Auditor  of  the  Board  of  Public 
Works  issued  to  the  plaintiff  were  not  a  payment;  they 
were  mere  statements  of  amounts  due  him,  choses  in  action, 
and  were  not  as  such  transferable  by  delivery  or  endorse- 
ment in  blank  of  the  plaintiff;  and  the  possession  of  any 
of  them  conferred  no  interest  or  right  on  the  holder  which 
could,  in  any  manner  or  to  any  extent,  affect  the  rights  of 
the  plaintiff  or  deprive  him  of  his  interests  in  the  certifi- 
cates. Cowdrey  rs,  Vandenburgh,  101  U.  S.,  572;  Cole- 
brook,  Collateral  Securities,  sec.  438;  Jones,  Pledges,  sec. 
134;  Ballard  Pavement  Co.  vs,  Mandel,  2  Mac  A.,  351- 

Neither  their  possession  nor  endorsement  in  blank  could 
confer  on  the  holders  any  right  or  interest,  nor  any  obliga- 
tion on  the  District  to  pay  them  in  the  hands  of  any 
holder.     Tiernan  vs.  Jackson,  5  Pet.,  580. 

To  bind  the  plaintiff  by  the  action  of  the  Board  of  Audit 
he  must  not  only  have  voluntarily  appeared  before  it  or  pre- 
sented his  claim  to  it,  but  have  continued  to  do  so,  and  ac- 
quiesced in  its  proceedings,  and  afterwards  accepted,  in 
satisfaction  of  the  submitted  claims,  the  amounts  found  to 
be  due  by  the  board.  U.  S.  vs.  Justice,  14  Wall.,  535 ;  U. 
S.  vs.  Childs,  12  Id.,  232 ;  U.  S.  vs.  Adams,  7  Id.,  463 ;  Mason 
vs.  U.  S.,  17  Id.,  67. 

The  act  of  June  20,  1884,  ratified  all  oral  and  written 
contracts  of  the  District,  and  rendered  all  pleas  of  vUra  vires 
ineffectual.  The  only  questions  are:  what  and  how  much 
work  was  done,  and  materials  furnished  by  plaintiff?  What 
was  the  fair  cost?  Has  the  plaintiff  been  paid ;  if  not,  what 
balance  is  due  him?  Strong  vs.  District,  1  Mackey,  265; 
Mattingly  vs.  District,  97  U.  S.,  687;  Bissell  vs,  Jefferson- 
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ville,  24  How.,  294;  Supervisors  vs,  Schenck,  5  Wall.,  784; 
Gelpcke  vs.  Dubuque,  1  Wall.,  220;  Clinton  vs.  Engle- 
brecht,  13  Wall.,  446;  Beloit  vs.  Morgan,  7  Wall.,  623; 
Cooley,  Const.  Lim.,  369-371. 

Francib  Millbr  and  Henry  E.  Davis  for  the  District  of 
Columbia: 

Action  in  assumpsit ;  but  assumpsit  will  not  lie  on  an  in- 
strument purporting  to  be  under  seal  of  both  parties, 
though  only  one  seal  is  attached.  Hatch  vs.  Crawford,  2 
Port.,  54;  Young  vs.  Preston,  4  Cranch,  239;  Wood  vs.  Ed- 
wards, 19  Johns.,  205. 

The  District  is  not  liable  for  expense  incurred  on  pri- 
vate property  in  changing  the  grade.  2  Dill.,  Mun.  Corp., 
^  sees.  543,  782-3;  Smith  vs.  Washington,  20  How.,  135: 
Taylor  vs.  St.  Louis,  14  Mo.,  20;  St.  Louis  vs.  Gurnb,  12 
Mo.,  414. 

Plaintiff  cannot  maintain  replevin  to  regain  possession 
of  the  certificates  without  tender  of  the  amount  due  the 
transferees,  nor  an  action  against  the  District  for  the  work 
evidenced  by  the  certificates  when  he  cannot  pass  to  the 
District  the  rights  of  the  transferees.  Talty  vs.  F.  T.  Co., 
1  Mac  A.,  522;  93  U.  S.,  324;  Ballard  Co.  vs.  Mandel,  2 
Mac  A.,  351 ;  FuUerton  vs.  Sturgess,  4  Ohio  St.,  529 ;  Weirick 
vs.  Mahoning  Bk.,  16  Ohio  St.,  297;  McNeil  vs.  10th  Nat, 
Bk.,  46  N.  Y.,  325;  Savage  vs.  U.  S.,  92  U.  S.,  382. 

As  to  duress,  see  Mason's  Case,  17  Wall.,  73,  and  Child's 
Case,  12  Wall.,  243;  Bussell  vs.  Langstaff,  Douglass,  514. 

There  is  no  right  of  action  for  recovery  of  the  difference 
between  the  face  value  of  auditor's  certificates  and  the 
market  value  or  value  realized.  Adams'  Case,  17  Ct.  Cls., 
351;  Laughlin's  Case,  17  Id.,  376;  Brown's  Case,  17  Id., 
402;  Neuchatel  Co.'s  Case,  17 /d,  386;  Morgan's  Case,  19 
Id.,  156;  Looney's  Case,  19  Id.,  230;  S.  C,  113  U.  S.,  258. 
See  Baldwin  vs.  Ely,  9  How.,  580. 

Mr.  Justice  Merrick  delivered  the  opinion  of  the  court. 
These  cases  come  before  this  court,  in  the  first  instance, 
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« 
certified  from  the  circuit  court  upon  exceptions  taken  to 
the  award  of  referees. 

The  reference  stipulated  that  the  referees  should  make 
separate  findings  of  law  and  of  fact,  and  should,  together 
with  their  award,  and  as  part  of  it,  certify  and  return  all  the 
evidence,  and  all  their  findings  of  law  and  of  fact  into  the 
circuit  court. 

The  evidence  and  the  findings  of  law  and  of  fact  are, 
therefore,  all  brought  into  court  for  revision.  Now  the 
power  of  a  court,  when  all  the  facts  and  the  law  are  brought 
before  it  on  the  face  of  the  award,  plainly  is  to  review  and  set 
aside  the  award  if  it  can  be  successfully  challenged  for  any 
patent  mistake  of  law  or  fact  apparent  upon  the  face^  of 
the  proceedings.  The  court  will,  of  course,  observe  the 
same  hesitation  to  disturb  the  findings  of  fact  upon  evi- 
dence, which  it  would  observe  were  there  a  motion  for 
new  trial  after  the  verdict  of  a  jury,  and  will  not  disturb 
such  findings  unless  they  be  unsupported  by  evidence,  or 
be  so  far  opposed  to  the  great  preponderance  of  evidence 
as  to  leave  the  court  free  from  doubt  that  the  referees  have 
erred  in  their  conclusions  of  fact.  The  rules  governing 
courts  in  such  predicament  are  nowhere  more  clearly  and 
concisely  stated  than  in  that  admirable  book,  Adams' Equity, 
marginal  pages  192  and  193. 

Turning  now  to  the  exceptions  in  this  case,  the  most  im- 
portant in  principle  and  in  the  amount  involved,  are  taken 
to  the  determination  of  the  referees,  that  the  defendant  is 
responsible  to  the  plaintiff  for  the  face  value,  less  what  is 
shown  to  have  been  realized  by  him,  of  all  the  certificates  of 
the  Auditor  of  the  Board  of  Public  Works  which  were  is- 
sued to  him  for  work  done,  and  which  he  hypothecated  with 
third  parties  by  endorsement  in  blank  of  himself  or  his 
constituted  attorneys,  and  which  were,  by  the  holders 
thereof,  presented  to  and  redeemed  by  the  Board  of  Audit 
with  3.65  bonds,  issued  in  virtue  of  the  act  of  June  20, 
1874.  So  far  as  we  can  understand  the  somewhat  confused 
findings,  the  referees  base  their  conclusions  in  great  part 
upon  the  tenth  general  finding  of  facts  (p.  126,  printed 
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award)  to  the  effect  that  the  Board  ot  Public  Works  having 
failed  to  make  monthly  payments  according  to  contract. 
Strong  notified  the  defendant  that  he  would  be  compelled 
to  suspend  work  if  the  monthly  payments  were  not  made ; 
whereupon  certain  members  of  the  Board  of  Public  Works, 
with  the  knowledge  of  all  the  others  and  without  objection 
on  the  part  of  any,  promised  that  if  he  would  continue  his 
work  by  borrowing  money  on  his  own  notes,  secured  by 
pledges  of  auditor's  certificates,  the  board  would  seasonably 
provide  money  for  the  payment  of  his  notes ;  but  they  did 
not  promise  to  make  good  all  or  any  losses  incurred  from 
the  sales  of  certificates  at  a  sacrifice,  in  satisfaction  of  such 
pledges* 

Now,  assuming  for  the  moment  this  finding  to  be  accu- 
rate in  point  of  fact,  it  is  difficult  to  understand  how  such  a 
promise  to  provide  money  to  meet  notes  at  maturity,  or,  in 
other  words,  to  pay  their  already  past  due  and  dishonored 
debt  at  some  newly  designated  period,  could  render  the  pro- 
misor liable  in  damages  for  not  maintaining  their  own 
credit.  The  promise  is,  in  substance  and  effect,  an  iteration 
of  this  existing  or  continuing  obligation  to  pay  an  over- 
due debt,  and  nothing  more  nor  less.  But  it  is  to  be 
noted  that  the  referees  do  not  find  any  act  or  resolution 
of  the  board  in  their  official  character;  and  we  are  not 
aware  of  any  authority  or  principle  of  justice,  for  holding 
that  unofficial  statements  by  any  or  all  the  members  of  a 
public  body,  at  different  times  and  places,  made  without 
that  joint  official  deliberation  for  which  the  law  provides, 
can  be  binding  upon  the  municipality.  There  is  no  record 
of  any  such  action  or  conclusion  of  the  members  of  the 
Board  of  Public  "Works.  The  testimony  of  Magruder,  the 
treasurer,  contradicts  the  conclusion  of  the  referees;  and 
the  testimony  of  Shepherd,  the  president,  was  not  even 
taken  upon  this  subject.  It  would  be  of  most  dangerous, 
not  to  say  fatal  tendency,  to  sanction  the  notion  that  parol 
testimony  of  witnesses,  were  it  clear  and  unqualified, 
could  be  admitted  at  the  end  of  ten  or  twelve  years  to  estab- 
lish a  contract  of  any  kind  by  a  municipal  agency  required 
32 
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by  law  to  act  within  a  very  narrow  range  of  power,  and  to 
keep  a  record  of  its  public  transactions.  But  to  so  loose  an 
undertaking  as  the  one  now  asserted  (and  which,  moreover, 
was  not  within  the  scope  of  the  delegated  powers  of  the 
board,  however  formally  it  might  have  been  entered  into), 
a  court  could  attach  no  efficacy.  But  how  stands  the  matter 
in  other  aspects  of  the  referee's  findings,  so  far  as  the 
rights  and  obligations  of  the  District  are  involved  ?  Samuel 
Strong  was  in  need  of  money  to  prosecute  large  contracts 
which  he  deemed  valuable  to  himself,  and  which,  if  you 
please,  he  was  much  urged  to  consummate.  He  did  what 
many  other  persons  were  doing  to  the  extent  of  perhaps  mil- 
lions of  dollars ;  he  took  the  certificates  of  the  auditor  for 
debts  due  by  the  District,  and  hypothecated  them  with  third 
parties,  in  some  cases  in  proper  person,  in  others  through 
attorneys  and  agents  by  him  authorized,  and  delivered  the 
hypothecated  certificates  to  his  pledgees  endorsed,  sometimes 
in  blank  or  with  a  printed  power  of  attorney  or  assignment 
over  the  signature,  and  threw  them  thus  upon  the  public 
market.  Floating  side  by  side  with  such  certificates  and 
with  precisely  similar  forms  of  endorsement,  were  other 
like  certificates  which  he  had  sold,  out  and  out.  He  made 
no  distinction  in  the  forms  of  his  endorsements,  as  a  pru- 
dent man  would  and  ought  to  have  done,  between  hypoth- 
ecated certificates  and  those  he  had  sold  absolutely.  In 
this  state  of  things,  the  act  of  June  20,  1874,  was  passed 
(18  Stat,  at  L.,  p.  126,  ch.  337),  reorganizing  the  whole 
structure  of  the  District  government.  By  the  6th  section 
of  that  law,  all  and  every  of  the  claims  of  Samuel  Strong 
against  the  District  derive  their  efficacy,  if  they  have  any 
force  at  all.  Without  the  vitalizing  influence  of  that  statute, 
as  this  court  has  already  adjudged  in  1  Mackey,  265,  he 
would  have  no  standing  in  court  for  any  purpose  upon 
the  claims  advanced  in  this  controversy.  All  the  world  had 
constructive  notice  of  the  functions  conferred  upon  the  Board 
of  Audit  by  that  law ;  and  the  board  was  required  by  it  to 
give,  and  did  give,  notice  to  all  persons  having  claims 
against  the  District  to  present  them  for  liquidation,  and  the 
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board  was  authorized  to  give  to  the  claimants  certificates 
of  indebtment  for  their  claims^  which  might  be  presented 
and  allowed  after  full  investigation,  which  certificates  were 
to  be  exchanged  at  par  for  3.65  bonds,  by  a  sinking  fund 
commissioner.  Now  Strong  knew  that  his  auditor^s  certifi- 
cates had  been  endorsed  as  above  described  and  were  out- 
standing, and  might  be  presented  to  the  Board  of  Audit 
for  redemption,  as  in  fact  they  all  were  presented  and  re- 
deemed in  3.65  bonds. 

It  became,  then,  his  duty  to  see  to  it  that  the  Board  of 
Audit  should  be  in  possession  of  any  facts  on  which  he 
might  rely  as  an  objection  to  the  redemption  of  the  cer- 
tificates in  favor  of  the  possessors  who,  he  knew,  held 
through  himself  or  his  e^ttoTueys  prima  facie  title  to  them. 
He  did  not  do  so ;  and  not  having  done  so,  he  was  guilty 
of  laches,  and  must  be  held  to  have  allowed  their  pay- 
ment in  that  manner  without  objection*  See  Adams'  Case, 
17  Ct.  Cls.,  351. 

But  it  is  said  that  Strong  gave  notices  by  virtue  of  which 
the  District  is  chargeable  with  knowledge  of  the  infirmity 
of  the  title  of  his  assignees,  viz.,  by  his  advertisements  in 
the  Evening  Star  of  the  18th  of  December,  1873,  and  Jan- 
uary 9,  1874,  see  12th  finding.  And  the  13th  finding 
conveys  the  idea  that  the  Board  of  Audit  was  not  author- 
ized to  pay  those  who  held  Strong's  hypothecated  certifi- 
cates without  giving  him  notice  in  fact  of  their  presenta- 
tion. 

In  Adams'  Case,  17  Ct.  Cls.,  351,  it  was  shown  that  the 
plaintiflf  had  filed  a  protest  with  the  treasurer  of  the  Board 
of  Public  Works,  specifically  claiming  certain  enumerated 
certificates  which  had  been  fraudulently  disposed  of  by 
his  pledgee ;  that  notice  was  not  filed  with  the  board,  and 
what  became  of  it  did  not  appear.  Yet  it  was  held  that 
in  the  absence  of  the  fact  of  this  specific  notice  being  brought 
home  to  the  knowledge  of  the  Board  of  Audit,  he  was 
concluded  from  claiming  those  certificates,  they  having  been 
redeemed  and  paid  to  the  holders  in  3.65  bonds  by  the  Board 
of  Audit    In  that  case  it  having  been  held,  first,  that  it 


252  STRONa  V.  The  District. 

was  the  duty  of  the  original  owners  to  appear  before  the 
Board  of  Audit  and  there  give  notice  of  their  claims; 
and,  secondly,  that  a  specific  notice  which  had  been  given 
to  the  treasurer  of  the  Board  of  Public  Works,  who  was 
a  member  of  that  body,  not  brought  home  to  the  knowledge 
of  the  board  was  of  no  avail  to  preserve-  the  equities  of  the 
original  holder — it  is  vain  to  assert  that  the  general  no- 
tices of  Strong,  published  in  an  evening  paper,  can  signify 
anything.  The  decision  in  Adams'  Case  is  adopted  by  the 
Supreme  Court  in  Looney's  Case,  113  U.  S.,  260.  They 
there  say  that  the  nature  and  history  of  auditors'  certifi- 
cates, the  so  called  sewer  certificates  and  other  securities 
of  the  District,  as  well  as  the  legislation  of  Congress  re- 
lating to  them,  have  been  fully  stated  in  opinions  delivered 
by  the  Court  of  Claims,  and  need  not  be  recapitulated,  and 
then  refer  by  name  to  Fendall's  Case,  Adams'  Case  and 
Morgan's  Case.  The  Court  of  Claims  then  having  -stated 
the  nature  of  these  certificates  and  the  efiect  under  the 
legislation  of  Congress  of  their  redemption,  and  the  Su- 
preme Court  having  unqualifiedly  approved  those  cases, 
which  contain  explicit  statements  that,  by  the  endorse- 
ment in  blank  of  the  original  holders,  the  possessors  be- 
came clothed  with  an  apparent  ownership,  which,  in  the 
absence  of  explicit  notice  of  the  equities  of  the  original 
party,  justified  the  Board  of  Audit  in  causing  them  to  be 
extinguished  by  an  issue  of  3.65  bonds  to  the  possessor 
and  ostensible  proprietor ;  and  that  unless  the  true  owner 
did  give  notice  in  fact  to  the  Board  of  Audit  he  was  guilty 
of  laches,  and  must  be  held  to  have  consented  to  and  allowed 
their  payment  in  that  manner.  The  position  taken  by  the 
referees  that  Samuel  Strong  is  not  chargeable  with  the 
full  face  value  of  all  the  auditor's  certificates  which  he  ever 
held,  and  which  have  been  liquidated  with  3.66  bonds,  is 
manifestly  erroneous.  But  long  before  those  cases,  the 
Supreme  Court  had  decided  in  Cowdrey  vs,  Vandenburgh, 
101  U.  S.,  576;  the  principle  applicable  to  all  choses  in 
action  whether  negotiable  or  non-negotiable  in  the  com- 
mercial sense^  to  wit:  that  when  a  party  makes  a  blank 
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assignment  he  contemplates  that  the  hlanks  may  he  filled 
np,  if  necessary,  by  the  holder,  and  that  the  rights  of  in- 
nocent parties  do  not  depend  upon  the  actual  title  or  au- 
thority of  the  party  with  whom  they  deal  directly,  hut  are 
derived  from  the  act  of  the  real  owner  which  precludes  him 
from  disputing,  as  against  them,  the  existence  of  the  title 
or  power  which,  through  negligence  or  mistaken  confi- 
dence, he  caused  or  allowed  to  appear  to  be  vested  in  the 
party  making  the  conveyance  thereof.  It  is  further  to  be 
considered  that  this  case  is  not  a  dispute  between  the  first 
owner  and  any  assigpee,  but  it  is  a  dispute  between  the 
creditor  and  his  debtor,  which  debtor  by  and  through  a 
means  and  apparent  authority  furnished  to  him  by  the 
creditor  himself,  and  after  a  public  notice  warning  him  and 
all  others  to  produce  their  claims,  if  any,  before  a  lawful 
agency  for  liquidation,  has  been  induced  to  pay  the  de- 
mand in  full. 

To  allow  him  under  such  circumstances  to  be  paid  over 
again,  would  be  gross  injustice  to  an  innocent  public. 

The  errors  into  which  the  referees  fell  upon  this  ques- 
tion, being  patent  on  the  face  of  their  award,  permeating 
nearly  all  of  the  claims,  and  the  consequence  of  them  being 
an  allowance  of  largely  more  than  double  of  what  the  plain- 
tifi*  could  recover  upon  all  his  claims  together,  were  there 
no  mistake  of  law  or  fact  in  any  other  matter,  the  court 
would  be  compelled  to  set  aside  the  award. 

Besides  this  fatal  defect,  and  making  every  allowance 
for  liberty  of  judgment  in  doubtful  matters  to  the  referees, 
there  is  an  eminent  probability  that,  with  respect  to  some 
large  allowances  to  which  exceptions  was  taken,  the  referees 
have  fallen  into  error. 

Multitudinous  as  are  the  items  in  dispute  between  the 
parties  and  voluminous  as  is  the  evidence,  this  court  can- 
not undertake  to  discharge  the  duties  of  an  accountant, 
comparing  all  the  items  of  complicated  transactions,  and 
then  striking  the  exact  balance.  Without  so  doing  we 
could  suggest  no  exact  basis  of  settlement,  even  were  the 
right  of  a  court  to  cut  down  an  award  and  adjust  the  final 
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balance  clear,  a  qaestion  on  which  we  express  no  opinion. 
Being  therefore  unable  to  indicate  an  exact  and  definite 
result,  we  are  satisfied,  after  mature  consideration,  that  it 
would  not  be  appropriate  to  designate  those  eminently  pro- 
bable miscarriages  to  which ' allusion  is  made;  possible 
prejudices  might  arise  to  one  or  other  of  the  parties  from 
such  expression,  and  we  are  not  satisfied  that  an  identifica- 
tion of  those  questionable  allowances  would  result  in  pro- 
moting any  settlement  of  the  controversy.  We  are  the 
more  induced  to  this  course  from  the  fact  that,  after  all  the 
investigations  which  have  taken  place,  the  skilled  profes- 
sional advisers  of  the  parties  have  before  them  all  the  ele- 
ments to  enable  them,  upon  a  careful  review  of  the  case, 
to  approximate  at  least  a  result  which  will  accomplish  subs- 
tantial justice,  and  terminate,  by  private  convention  be- 
tween themselves,  a  protracted  and  vexatious  litigation. 
The  court  will  give  an  order  vacating  and  annulling  the 
whole  award. 
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John  H.  Smith  vs.  Catharinb  C.  Smith, 

Equity.     No.  8.839. 

r  Decided  October  12, 1885. 

I  The  Chief  Justice  and  Justices  Cox  and  Merrick. 

Where  the  cavse  complained  of  as  a  ground  for  divorce  occurred  in  this 
District,  and  the  party  complained  against  resides  here,  this  court  has  juris- 
diction to  grant  a  diyorce  although  the  petitioner  is  a  non-resident. 

STATEMENT  07  THE  CASE. 

Appeal  from  an  order  striking  from  the  files  a  petition  for 
diyorce  on  the  ground  of  the  non-residence  of  the  pe- 
titioner. 

This  was  a  proceeding  for  divorce,  instituted  hjr  the  hus- 
band, who  states  in  his  petition  that  he  is  a  resident  of  Balti- 
more, Maryland,  and  that  the  defendant  has  been  a  resident 
of  the  city  of  Washington  in  this  District  for  nearly  two 
years.  The  petition  alleges  that  the  parties  were  married 
in  Cincinnati,  Ohio,  in  1868,  and  lived  together  until  1878, 
when  the  defendant  left  the  petitioner;  that  afterwards 
she  came  to  the  city  of  Washington,  and  there  committed 
adultery  with  a  certain  person  named.  The  prayer  of  the 
petitioner  was  for  an  absolute  divorce.  The  defendant  filed 
a  motion  for  an  order  striking  the  petition  from  the  files. 
The  grounds  of  the  motion  being  "Because  it  appeared  from 
said  petition  that  the  petitioner  is  a  resident  of  the  city  of 
Baltimore,  in  the  State  of  Maryland,  and  therefore  this 
court  has  no  jurisdiction  in  the  premises."  This  motion 
being  granted,  the  petitioner  appealed. 

The  Revised  Statutes  of  the  District  of  Columbia,  seC. 
T40,  provide  as  follows:  "No  divorce  shall  be  granted  for 
any  cause,  which  shall  have  occurred  out  of  the  District, 
unless  the  party  applying  for  the  same  shall  have  resided 
within  the  District  for  two  years  next  preceding  the  appli- 
cation." 

Campbell  Cabrington  and  Irving  Williamson  for  pe- 
titioner: 

In  this  case,  the  cause  of  the  divorce  occurred  within  this 
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District,  therefore  section  740,  R.  S.  D.  C,  does  not  apply. 
It  is  well  settled  that,  for  the  purpose  of  divorce,  a  wife 
may  have  a  domicile  separate  from  her  husband,  and  the 
proceedings  for  a  divorce  may  be  instituted  where  the 
wife  has  her  domicile.  The  place  of  marriage  and  of  the 
offence,  and  the  domicile  of  the  husband  are  of  no  con- 
sequence. 2  Bish.,  Mar.  &  Div.,  6th  ed.,  sees.  125-9,  et 
seq/y  Cheever  vs,  Wilson,  9  Wall.,  124;  Giels  vs.  Giels,  20 
Eng.  L.  &  E.,  1 ;  Harten  vs.  Harten,  14  Pick.,  181 ;  Calvin 
vs.  Reed,  5  Smith  (Pa.)  375,  379. 

Edwards  &  Barnard  for  defendant. 

Mr.  Justice  Merrick  delivered  the  opinion  of  the  court. 

The  jurisdiction  of  this  court  in  cases  of  divorce,  is  con- 
ferred by  section  766  of  the  Revised  Statutes  of  the  Dis- 
trict: "The  Supreme  Court  shall  have  jurisdiction  in  all 
applications  for  divorce." 

Sections  731  to  740,  define  what  shall  be  the  causes  of 
divorce;  and  section  740  then  qualifies  the  general  juris- 
diction in  these  words:  "No  divorce  shall  be  granted  for 
any  cause  which  shall  have  occurred  out  of  the  District, 
unless  the  party  applying  for  the  same  shall  have  resided 
within  the  District  for  two  years  next  preceding  the  appli- 
cation." Here  is  a  negative  pregnant  declaring,  as  strongly 
as  an  affirmative  statement  could,  that  where  the  cause  of 
divorce  has  occurred  within  the  District,  th,ere  is  juris- 
diction. 

According  to  the  statement  of  this  bill,  the  adultery  which 
is  complained  of,  the  gravamen  of  the  charge,  was  com- 
mitted by  the  wife  within  the  District  of  Columbia,  and  the 
husband  comes  here  and  files  his  bill.  The  court  thinks  that 
this  is  an  appropriate  place,  within  the  provisions  of  the 
statute,  for  him  to  file  it,  and  not  only  so,  but  that  this  is 
the  most  appropriate  place  for  him  to  file  it,  for  the  reason 
that  the  wife  coming  here  has  assumed  a  domicile,  and  for 
the  purposes  of  controversies  between  the  wife  and  husband, 
the  wife  may  assert,  and  frequently  has  asserted,  a  domi- 
cile adversary  to  that  of  the  husband.     For  the  purposes 
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arising  out  of  the  marriage,  the  benefits  of  the  marriage, 
and  the  remedies  conferred  by  law  upon  these  parties,  in 
respect  of  obligations  arising  out  of  the  marriage,  the  domi- 
cile of  the  wife  follows  the  domicile  of  the  husband.  But  in 
adversary  proceedings  between  husband  and  wife,  it  does 
not  lie  in  the  mouth  of  the  wife  to  put  her  case  upon  the 
ground  that  this  is  not  her  domicile  when  she  has  volun- 
tarily assumed  the  domicile,  and  has  violated  the  matri- 
monial contract  within  it.  In  such  a  case,  the  assertion 
of  the  matrimonial  domicile  on  her  part  should  not  be  con- 
sidered. 

There  are  cases  in  the  English  reports,  referred  to  in  the 
brief,  where  jurisdiction  has  been  maintained  in  similar 
caseSj  one  being  a  case  where  there  were  cross-bills  for  di- 
vorce filed  by  the  husband  and  wife  who  had  been  married 
in  Scotland  and  the  wife  had  gone  to  England.  The  wife's 
bill  for  divorce  was  filed  in  Scotland,  and  the  husband's  bill 
for  divorce  against  her,  was  filed  in  England,  and  the 
English  court  entertained  jurisdiction  although  the  hus- 
band was  domiciled  in  Scotland. 

/  It  seems  entirely  appropriate  that  the  jurisdiction  in 
such  a  case  should  be  maintained  here  when  the  gravamen 
of  the  breach  of  the  matrimonial  contract  has  occurred 
within  this  jurisdiction,  by  the  wife,  and  she  remains  within 
this  District  thereafter,  for  this  reason:  if  the  party  against 
whom  the  divorce  is  sought,  is  not  a  resident  within  the 
jurisdiction  where  the  demand  is  asserted,  there  are  possi- 
bilities, which  we  know  are  often  taken  advantage  of,  of 
concocting  testimony  and  of  obtaining  a  divorce  which 
might  not  Jiave  been  obtained  if  the  party  charged  with 
the  wrong  against  the  matrimonial  contract,  had  been  there 
to  defend  it.  But  when  the  bill  is  filed  within  the  juris- 
diction where  the  guilty  party  is,  where  the  injury  has  been 
conamitted,  and  where  all  the  witnesses  to  the  transaction 
are  to  be  found,  it  is  most  manifest  that  the  purposes  of 
justice  can  be  best  subserved  by  a  thorough  examination 
of  all  the  facts  at  that  place.  The  opportunity  should  be 
conferred  where  the  cause  of  action  originated,  and  where 
33 
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the  case  can  be  more  effectually  investigated  and  the  truth 
obtained,  so  that  there  may  be  no  collusion  in  obtaining  a 
divorce  in  favor  of  any  party}> 

Another  consideration  is  this:  so  far  as  the  husband  is 
concerned  he  is  only  interested  in  the  jurisdiction  where  he 
lives;  but  the  public  here  in  the  District  is  interested  in 
knowing  whether  her  stattLS  is  fraudulently  maintained. 
A  woman  who  is  unworthy  to  stand  and  hold  herself  out 
as  a  wife,  and  who  violates  the  morals  of  the  community 
by  acting  as  a  wife  ought  not  to  act,  should  not  be  assisted 
in  any  way  by  the  court,  and  this  community  is  interested, 
and  has  a  right  to  know  whether  she  is  a  deserving  and 
proper  member  of  society,  and  her  true  status  ought  to  be 
established,  and  the  crimes,  by  means  of  which  she  has  for- 
feited any  claim  to  consideration  in  an  orderly  and  moral 
community,  should  be  unmasked. 

For  these  considerations,  it  seems  to  the  court  not  only 
proper  to  hold  that  the  jurisdiction  here  is  competent,  but 
that  it  is  an  appropriate  place  to  exercise  jurisdiction  under 
the  statute. 

The  decree  below  will  be  reversed,  and  the  case  remanded 
for  further  proceedings. 
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Wallace,  Elliott  &  Company  vs,  Francis  Prott. 

Law.    No.  25,379. 

r  Decided  October  13,  1883. 

-j  The  Chief  Justice  and  Justices  James  and 

(.     Merrick  sitting. 

Sections  794  and  795  of  Revised  Statutes  of  the  District  of  Columbia,  which 
enable  a  debtor  arrested  on  a  ca.  .scr.  to  contest  the  creditor's  right  to  hold 
him  to  bail,  summarily,  by  means  of  a  habeas  corpvs  and  a  jury  trial  of 
issues  to  be  framed  upon  the  question  of  his  right  to  be  discharged,  do  not 
contemplate  that  the  debtor  shall  be  admitted  to  bail,  between  the  habeas 
eorpu.s'  and  the  trial  authorized  to  be  h/id  on  the  issues  framed;  and  a  recog- 
nizance taken  on  bringing  the  defendant  into  court  on  the  habeas  corpus, 
conditioned  for  his  appearance  at  a  future  day  for  the  trial  of  the  issues, 
is  void  against  the  sureties. 

Appeal  from  a  judgment  of  the  circuit  court  sustaining  a 
demurrer  to  a  writ  of  scire  /ados,. 

The  Case  is  stated  in  the  opinion. 

Riddle,  Davis  &  Padgett  for  sureties: 

The  recognizance  purports  to  have  heen  taken  under  sec- 
tions 794-5  of  the  Revised  Statutes  of  the  District  of  Col- 
umbia, whereas  those  sections  make  no  provision  for  a  re- 
cognizance. 

At  common  law,  pending  hearing  on  habeas  corpus^  court 
might  admit  to  bail  de  die  in  diem,  but  not  otherwise.  Hurd 
on  Habeas  Corpus,  319,  320.  No  different  provision  is  made 
by  statute. 

The  recognizance  was  forced  from  defendant  and  his  sure- 
ties and  is  void. 

Wm.  F.  Mattinqlt,  Andrew  B.  Duvall,  W.  A.  Cook  and 
C.  C.  Cole  for  plaintiffs : 

The  recognizance  is  good  as  a  voluntary  undertaking, 
even  if  void  as  a  recognizance  of  bail  for  want  of  authority 
in  the  judge  to  take  it.  U.  S.  rs,  Linn,  15  Pet.,  290,  314; 
U.  S.  vs,  Hodson,  10  Wall.,  395;  Taylor  vs.  Taintor,  16 
Wall.,  371. 
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Prott  being  legally  in  custody  under  civil  process,  gave 
the  undertaking  to  obtain  immediate  liberty.  His  release 
was  a  sufficient  consideration,  and  on  failure  to  appear  the 
liability  of  his  sureties  became  fixed.  Brown  V8,  Pierce,  7 
Wall.,  215;  Baker  rs,  Morton,  12  Wall,  158;  Kelsey  vs. 
Hobby,  16  Pet.,  279. 

Mr.  Justice  James  delivered  the  opinion  of  the  court. 

The  plaintiffs  having  recovered  judgment  against  the 
defendant  Prott,  sued  out  a  writ  of  capias  ad  satisfaciendunty 
in  pursuance  of  section  794  of  the  Revised  Statutes  of  this 
District,  which  provides  as  follows:  "If  any  plaintiff  in  a 
civil  action,  after  judgment  shall  have  been  obtained  by 
him,  makes  oath,  according  to  law,  that  the  defendant  has 
conveyed  away,  lessened  or  disposed  of  his  property,  rights 
or  credits,  or  is  about  to  remove  or  has  removed  his  prop- 
erty from  the  District,  as  the  plaintiff  believes,  with  intent 
thereby  to  hinder  or  delay  the  recovery  or  payment  of  his 
debts,  the  clerk  of  the  court  shall  thereupon  issue  a  capias 
ad  satisfaciendum''  The  defendant  moved  in  vacation  to 
quash  this  writ.  His  motion  was  overruled,  and  thereupon 
he  sued  out  a  writ  of  habeas  corpus,  under  the  provisions  of 
section  795,  which  is  as  follows :  "  Upon  the  arrest  of  any 
such  defendant  under  a  capias  ad  satisfaciendum,  he  may  be 
brought  by  habeas  corpus  before  the  court,  if  in  term  time, 
and  before  one  of  the  judges  thereof  in  vacation,  and  may 
call  upon  the  plaintiff  to  show  cause  why  he,  the  defendant, 
shall  not  be  discharged  from  imprisonment ;  and,  upon  such 
notice,  either  party  may  demand  a  trial  by  jury;  and  there- 
upon the  court  or  judge  shall  direct  an  issue  or  issues  to  be 
framed  upon  the  affidavit  so  filed,  and  shall  cause  a  jury  to 
be  impanelled  and  sworn  to  try  such  issue  or  issues,  and  if 
the  finding  of  the  jury  shall  be  for  the  plaintiff,  the  defend- 
ant shall  be  thereupon  remanded  to  prison."  On  the  return 
of  the  writ  of  habeas  corpus  further  proceedings  were  had  in 
chambers,  and  it  appears  that,  on  the  28th  of  July,  1884, 
the  following  order  was  made:  "Said  defendant  appearing 
in  court,  under  the  writ  of  habeas  corpus  heretofore  issued, 
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and  calling  upon  the  plaintiffs  to  show  cause  why  he  should 
not  be  discharged  from  imprisonment ;  and  thereupon  such 
cause  being  shown  and  a  trial  by  jury  being  required,  it  is 
ordered  and  directed  that  issues  be  framed  upon  said  affida- 
vit upon  which  said  writ  of  ca,  sa,  was  issued,  and  that  the 
same  be  tried  before  the  jury  at  the  ensuing  term  of  the 
circuit  court. 

It  does  not  appear  that  any  issues  were  at  that  time  made 
up;  indeed,  the  order  just  recited  seems  to  have  intended 
that  none  should  be  made  until  the  matter  should  bo  called 
for  hearing  at  the  October  Term  of  the  circuit  court.  The 
next  and  only  other  proceeding  in  chambers  appears  to  have 
been  the  taking  of  the  following  instrument,  which  is  claimed 
by  the  plaintiffs  to  be  a  recognizance,  and  an  order  of  dis- 
charge until  the  first  day  of  the  October  Term,  based  thereon : 

"The  defendant  and  Jeremiah  Quinn  and  John  Quinn, 
his  sureties,  acknowledge  themselves  indebted  to  the  United 
States  in  the  6um*of  $4,000,  to  be  levied  of  their  and  each 
of  their  lands  and  tenements,  goods  and  chattels,  if  the  de- 
fendant fail  to  pay  the  judgment  herein,  or  in  default 
thereof  render  his  body  in  execution,  or  they,  his  sureties, 
fail  to  do  so,  or  if  the  defendant  fail  to  appear  for  trial  under 
section  T95  of  the  Ke vised  Statutes  of  the  District  of  Col- 
umbia, or  if  he  departs  the  court  without  leave. 

(Signed)  Francis  Prott. 

Jeremiah  Quinn. 

Witness,  L.  Tobriner.  John  Quinn." 

Thereupon  the  following  order  was  made: 

"Francis  Prott  having  given  bail  as  required  by  the  court, 
ordered,  this  28th  day  of  July,  1884,  that  he  be  and  he  is 
hereby  discharged,  until  the  first  day  of  the  October  Term 
of  the  circuit  cou'rt,  from  custody." 

The  October  Term  referred  to  began  on  the  20th  day  of 
October,  1884,  and  on  that  day  the  plaintiffs  filed  an  affi- 
davit that  the  judgment  had  not  been  paid  nor  in  any  man- 
ner satisfied,  but  remained  wholly  unpaid  and  unsatisfied. 
The  record  shows  the  following  entry  and  order  of  the  same 
date: 
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"It  appearing  to  the  court,  by  affidavit  filed  herein,  that 
the  defendant  has  failed  to  pay  the  judgment  in  this  cause, 
and  said  defendant  being  called  in  open  court  and  failing  to 
appear,  and  Jeremiah  Quinn  and  John  Quinn,  his  sureties, 
being  called  in  open  court  to  produce  the  body  of  the  de- 
fendant, and  having  failed  to  do  so,  it  is  considered  by  the 
court  that  the  United  States,  for  the  use  of  the  said  Wal- 
lace, Elliott  &  Co.,  do  recover  against  them,  the  said  de- 
fendant and  Jeremiah  Quinn  and  John  Quinn,  the  sum'  of 
four  thousand  dollars,  to  be  released  upon  the  payment  of 
the  judgment,  interest  and  costs  in  this  case.  And  on  mo- 
tion of  the  attorneys  for  the  plaintiffs,  the  court  orders  that 
Sk,8cire  facias  he  issued  against  the  said  defendant  and  his 
said  sureties,  to  show  cause  why  the  United  States,  to  the 
use  of  Wallace,  Elliott  &  Co.,  the  plaintiffs,  should  not  have 
.  execution  against  them  according  to  the  force  and  effect  of 
the  recovery  upon  the  forfeiture  of  their  recognizance." 

The  writ  of  scire  facias^  issued  in  pur^ance  of  this  order, 
after  reciting  the  capias,  the  suing  out  of  the  habeas  corpus, 
and  the  giving  of  the  recognizance,  alleges  that,  "Never- 
theless, said  defendant  has  failed  to  pay  the  judgment 
herein,  and  has  failed  to  render  his  body  in  execution,  and 
said  sureties  have  also  failed  to  do  so  as  by  proceedings  in 
said  court  hath  been  stated."  This  writ  was  returned  scire 
fed  as  to  Jeremiah  Quinn  and  John  Quinn,  and  nihil  as  to 
Prott.  The  sureties  then  moved  to  vacate  the  judgment 
rendered  against  them  on  the  20th  of  October,  to  set  aside 
the  forfeiture  of  their  recognizance,  upon  which  that  judg- 
ment was  based,  and  to  quash  the  writ  of  scire  facias. 
This  motion  was  overruled,  and,  thereupon,  they  demurred 
to  the  scire  facias,  assigning  the  following  reasons: 

"1.  The  certain  recognizance  or  acknowledgment  by  the 
said  Francis  Prott  and  the  defendants,  in  the  said  writ  al- 
leged, is  without  any  authority  or  warrant  of  law,  and  is 
wholly  void  and  of  non-effect. 

"2.  The  said  recognizance  or  acknowledgment  purports 
to  have  been  taken  by  a  justice  of  this  court,  on  the  28th 
day  of  July,  1884,  in  a  certain   proceeding  on  a  writ  of 
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habeas  corpus]  whereas  the  said  justice  had  theretofore,  to 
wit,  on  the  16th  day  of  July,  1884,  by  his  certain*  order  re- 
manding the  said  Prott  to  prison,  exhausted  his  authority 
and  jurisdiction  in  the  premises. 

"  3.  The  appearance  of  the  said  Prott  for  trial,  supposed 
to  be  provided  for  by  the  said  recognizance  or  acknowledg- 
ment, was  intended  to  be  after  the  framing  of  an  issue  or 
issues,  as  provided  by  section  795  of  the  Revised  Statutes  of 
the  United  States  relating  to  the  District  of  Columbia;  and 
no  such  issue  has  been  framed. 

"4.  It  does  not  appear  that  the  said  Prott  has  not  ap- 
peared for  trial,  as  in  and  by  the  said  recognizance  or  ac- 
knowledgment provided,  as  is  alleged,  nor  that  he  has  de- 
partedthe  court  without  leave. 

"5.  The  said  recognizance  or  acknowledgment  was  im- 
properly forfeited,  and  the  record  and  proceedings  in  the 
premises  are  otherwise  irregular  and  void." 

The  demurrer  was  sustained  and  the  scire  facias  was 
quashed.  Prom  this  judgment  of  the  circuit  court  the 
plaintiffs  have  appealed,  and  the  question  presented  here  is,  . 
whether  they  should  have  had  execution  of  the  judgment 
on  the  recognizance.  It  is  claimed  by  the  surelfies:  first, 
that  in  a  proceeding  under  section  795  bail  could  not  be 
taken  at  all ;  second,  that  if  bail  could  be  taken,  it  was 
taken  ineffectually  in  this  case;  and,  thirdly,  that  if  the 
recognizance  was  effectual,  the  writ  of  scire  facias  does  not 
properly  allege  a  breach  of  the  conditions. 

After  a  very  careful  consideration  of  the  sections  which 
provide  for  the  capias,  and  for  an  inquiry  into  the  truth  of 
the  allegations  on  which  that  writ  is  issued,  we  are  of 
opinion  that  they  do  not  contemplate  any  discharge  of  a 
judgment  debtor  from  the  actual  custody  under  the  capias, 
except  as  the  consequence  of  that  inquiry,  and  that  a  release 
on  bail  is  actually  inconsistent  with  their  intended  opera- 
tion. In  the  first  place,  section  795  seems  clearly  to  contem- 
plate a  summary  proceeding,  notwithstanding  it  permits,  of 
course,  such  adjournments  as  the  necessity  of  the  case  and 
the  interests  of  justice  require;  and  when  it  provides,  "If 
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the  finding  of  the  jury  shall  be  for  the  plaintiff,  the  de- 
fendant shall  be  thereupon  remanded  to  prison/'  we  can  only 
construe  this  language  as  assuming  that  the  defendant  is, 
throughout  the  inquiry,  in  custody  under  the  capias.     But 
we  rest  our  conclusion  on  broader  grounds  than  this  par- 
ticular expression.     It  is  to  be  observed  that  the  legislature, 
having  abolished  imprisonment  for  debt,  provided  imprison- 
ment of  a  judgment  debtor  for  fraud,  in  case  of  an  impend- 
ing or  accomplished   removal  of  his   property  beyond   the 
reach  of  those  means  of  satisfying  the  judgment  which  still 
remained  to  the  judgment  creditor.     It  is  to  be  further  ob- 
served that  this  imprisonment  is  provided,  not  as  a  punish- 
ment of  the  fraud,  inasmuch  as  the  defendant  may  discharge 
himself  immediately  by  payment,  but  as  a  remedy  to  defeat 
its  operation,  by  holding  him  until  he  is  ready  to  undo  it  by 
satisfaction  of  the  judgment  which  he  sought  to  defeat.     In 
a  word,  it  was  provided  as  a  protection  of  the  process  of  the 
law  against  frauds  intended  to  defeat  that  process.     Now 
this  view  of  the  capias  suggests  two  considerations.     If  the 
case  made  by  the  affidavit  of  the  judgment  creditor  is,  in 
the  beginning,  sufficient  ground  for  the  application  of  this 
remedy  of  holding  the  debtor  in  actual  custody,  it  must  be 
supposed  that  the  same  affidavit,  on  the  truth  of  which  the 
issue  is  framed,  continues  to  be  sufficient  ground  for  hold- 
ing him  until  the  question  of  fact  is  determined,  and  that, 
therefore,  the  statute  does  not  contemplate  that  the  judg- 
ment debtor  shall  be  relieved  from  the  original  measure  of 
coercion   while   the   demanded  inquiry  is   going  on,  and 
merely  because  it  is  prolonged.     The  other  consideration  is, 
that  when  the  legislature  has  provided  this  one  means  of 
protecting  judgment  and  execution  against  defeat  by  fraud, 
it  cannot  be  implied  that  the  legislature  at  the  same  time 
authorizes  tho  court,  or  a  judge  in  vacation,  to  .substitute, 
in   the   course  of  the   very   proceedings   for  determining 
whether  there  is  ground  in  fact  for  enforcing  this  means, 
what  might,  in  its  operation,  be  nothing  more  than  security 
for  the  payment  of  the  judgment,  while  he  finally  accom- 
plishes his  fraud  and  escapes  the  coercion  to  undo  it  which 
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the  statute  had  provided.  It  may  be  added  that  one  of  the 
canses  for  suing  out  a  capias  ad  saiisfadendum  is  that  the 
debtor  is  about  to  remove  his  property  from  the  District,  and 
that  this  remedy  is  allowed  in  order,  among  other  things, 
to  prevent  him  from  doing  so.  If  he  may  be  released  on 
bail,  while  an  inquiry  into  the  truth  of  the  charge  is  pend- 
ing, he  is  allowed  an  opportunity  to  consummate  the  very 
fraud,  in  defeat  of  execution,  which  the  statute  intends  to 
prevent.  We  are  satisfied  that  the  statute  leaves  no  room 
for  the  implication  of  any  authority  to  take  bail  in  these 
cases.  After  reaching  this  conclusion,  we  do  not  consider 
it  important  to  discuss  the  sufficiency  of  the  proceedings 
had  in  taking  and  forfeiting  the  recognizance,  or  of  the  scire 
fadas^  further  than  to  say  that,  even  if  bail  had  been  com- 
petent, this  particular  obligation  was  incorrectly  forfeited, 
and  that  the  sdre  faxyia^  fails  to  show  a  breach  of  all  of  its 
conditions. 

The  judgment  of  the  circuit  court  sustaining  the  de- 
murrer and  quashing  the  writ  is  affirmed. 
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Samuel  Hill  et  al.  vs.  The  Commissioner  op  Patents. 

Patent  Appeals.    No.  78. 

f  Decided  October  12,  1885. 

I  The  Chief  Justice  and  Justices  James  and  Merrick  sitting. 

1.  The  claim  of  a  specific  device  or  combination  in  a  patent,  and  the  omis- 
sion to  claim  other  devices  or  combinations,  apparent  on  its  face,  are  in 
law,  a  dedication  to  the  public  of  that  which  is  not  claimed. 

2.  When  such  omission  arose  from  inadvertence,  accident  or  mistake,  the 
appropriate  remedy  is  by  re-issue ;  and  a  second  patent  may  not  be  granted 
for  the  devices  or  combinations  so  omitted. 

Appeal  from  decision  of  Commissioner  of  Patents,  re- 
fusing a  patent. 

Letters  patent  No.  207,738  were  granted  to  the  appellants 
on  September  3,  1878,  which  contained  but  a  single  com- 
bination claim.  On  March  30,  1880,  they  filed  an  applica- 
tion for  a  patent  for  certain  matter  shown  and  described, 
but  not  claimed,  in  said  letters  patent,  and  embracing  the 
claims  involved  in  this  appeal.  On  November  10,  1880, 
they  filed  an  application  for  a  re-issue  of  said  letters  patent, 
embracing  substantially  the  same  claims.  The  former  ap- 
plication was  rejected  under  rule  91  of  the  Rules  of  Prac- 
tice of  the  Patent  Office,  which  provides  that  matter 
shown  and  described,  but  by  mistake  not  claimed  in  a 
patent,  may  be  claimed  by  the  patentee  in  a  re-issue  of  the 
patent,  but  not  in  a  separate  patent.  On  April  26,  1883, 
said  rejection  was  affirmed  by  the  Commissioner  of  Patents. 

Wm.  Edgar  Simonds  for  the  appellants. 

D.  A.  McKnight  for  the  Commissioner. 

Mr.  Chief  Justice  Cartter  delivered  the  opinion  of  the 
court. 

In  the  case  of  Samuel  Hill,  Benjamin  B.  Prentice  and 
the  Vermont  Farm  Machine  Company,  against  the  Commis- 
sioner of  Patents,  the  court  has  unanimously  concluded  to 
affirm  the  decision  of  the  Commissioner. 

The  case  is  here  on  appeal  from  the  Commissioner  of 
Patents,  who  has  rejected  the  appellant's  application  for 
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patent.  The  patent  sought  is  for  certain  devices  pertain- 
ing to  a  milk-cooler,  an  ingenious  contrivance  by  which 
skimmed  milk  can  be  obtained  without  disturbing  the 
cream.  The  claims  are  set  forth  fully,  and  it  is  conceded 
that  their  subject-matter  is  patentable;  but  the  ground  of 
their  rejection,  and  the  whole  issue  here,  is  to  be  found  in 
the  decision  of  the  Commissioner  of  Patents  which  says,  in 
substance,  the  applicants  really  ask  that  rule  91  of  the 
Kules  of  Practice  may  be  stricken  out,  or  so  changed  as  to 
accommodate  it  to  their  and  similar  cases.  This  cannot  be 
done.  In  this  case  it  should  not  be  done  even  if  it  could  be. 
Applicants  described  the  invention  now  sought  to  be  pat- 
ented in  their  former  patent,  but  they  did  not  claim  it.  By 
a  lapse  of  time  they  are  unable  to  re-issue  that  patents 
They  now  desire  to  include  in  a  patent  that  which  they 
might  have  claimed  in  the  former  patent.  This  they  can- 
not do,  not  only  under  the  rules  of  this  Office,  but  under  the 
decisions  of  the  courts. 

The  Commissioner  then  quotes  the  case  of  Campbell  vs. 
James,  104  U.  S.,  379,  decided  by  the  Supreme  Court  of  the 
United  States,  to  the  effect  that  a  patentee  cannot  include 
in  a  subsequent  patent  any  invention  embraced  or  described 
in  a  prior  one  granted  to  himself,  any  more  than  he  could 
an  invention  embraced  or  described  in  a  prior  patent  granted 
to  a  third  person. 

It  is  conceded  in  this  case  that  every  feature  of  the  inven- 
tion sought  to  be  patented  was  shown  and  described,  but 
was  not  claimed,  in  a  patent  which  had  already  been  granted 
to  the  appellants.  After  that  patent  had  been  issued  to 
them,  and  when  they  had  unduly  delayed  in  applying  for  a 
re-issue  of  it,  which  would  have  been  the  appropriate  pro- 
cess to  perfect  it,  they  applied  to  the  Patent  Office  to  grant 
them  a  new  patent  for  these  devices.  The  Commissioner 
has  refused  it,  and  this  court  is  asked  to  reverse  that  de- 
cision. 

It  is  unnecessary  to  consider  all  the  cases  decided  in  the 
Supreme  Court  of  the  United  States  bearing  on  this  ques- 
tion, and  which  have  been  cited  and  discussed  by  counsel. 
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for  their  doctrine  is  well  summed  up  in  the  case  of  Miller 
vs.  Brass  Co.,  as  reported  in  104  U.  S.,  350,  in  which  the 
court  say:  "But  it  must  be  remembered  that  the  claim  of  a 
specific  device  or  combination;  and  an  omission  to  claim 
other  devices  or  combinations  apparent  on  the  face  of  the 
patent,  are,  in  law,  a  dedication  to  the  public  of  that  which 
is  not  claimed."  And  in  the  same  opinion,  on  page  352, 
they  use  this  language:  "This  legal  effect  of  the  patent 
cannot  be  revoked  unless  the  patentee  surrenders  it  and 
proves  that  the  specification  was  framed  by  real  inadvertence, 
accident  or  mistake,  without  any  fraudulent  or  deceptive  in- 
tention on  his  part;  and  this  should  be  done  with  all  due 
diligence  and  speed." 

The  same  doctrine  is  reiterated  and  applied  in  the  case  of 
Campbell  vs.  James,  supra.  In  that  case  the  court  say: 
"It  is  hardly  necessary  to  remark  that  the  patentee  could 
not  include  in  a  subsequent  patent,  any  invention  embraced 
or  described  in  a  prior  one  granted  to  himself,  any  more 
than  he  could  an  invention  embraced  or  described  in  a  prior 
patent  granted  to  a  third  person.  Indeed,  not  so  well,  be- 
cause he  might  get  a  patent  for  an  invention  before  pat- 
ented to  a  third  person  in  this  country,  if  he  could  show 
that  he  was  the  first  and  original  inventor,  and  if  he  should 
have  an  interference  declared." 

These  cases  are  conclusive  of  the  issue  here.  That  issue 
is  not  whether  the  invention  has  been  abandoned  by  a  failure 
for  two  years  to  apply  for  a  patent  for  it,  or  until  the  statu- 
tory limitation  of  two  years'  public  use  had  run  against  the 
appellants;  but  whether,  by  manifesting  these  features  of 
their  invention  in  their  prior  patent,  without  covering  them 
by  claims,  they  have  dedicated  them  to  the  public. 

It  is  the  judgment  of  this  court  that  they  have  dedicated 
them  to  the  public,  and  we,  therefore,  affirm  the  decision  of 
the  Commissioner  of  Patents. 
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George  S.  Pepper  vs.  Alexander  E.  Shepherd  et  al. 

Equity.    No.  7,803. 

r  Decided  October  19,  1885. 

•j  The  Chief  Justice  and  Justices  James  and 

i     Merbick  sitting. 

1.  In  a  suit  in  equity  by  the  beneficiary  of  a  trust,  to  enforce  the  tnist  and 
subject  the  land  described  in  the  trust  deeds  to  sale  for  the  payment  of 
moneys  loaned  by  him  on  such  security,  defendants,  while  admitting  that 
the  debt  is  still  due  and  unpaid,  cannot  be  heard  to  say  that  it  has  been 
satisfied  by  a  prior  sale  of  the  property  to  complainant  under  a  former 
suit  to  enforce  the  trust,  and  that  he  is  now  estopped  to  demand  a  second 
sale  of  the  property,  and  at  the  same  time  aver  that  such  prior  sale  was  a 
nullity  and  was  so  decreed  on  a  suit  brought  to  set  aside  such  sale,  and 
that,  under  such  sale  and  annulment  thereof  by  such  decree,  complainant 
took  nothing.  A  defence  which,  in  the  same  breath,  asserts  that  com- 
plainant acquired  no  title  under  the  first  sale,  and  that,  by  virtue  of  that 
sale,  he  is  estopped  from  selling  again,  is  a  defence  which  a  court  of  equity 
cannot  entertain. 

2.  Subsequently  to  the  execution  of  the  deeds  of  trust  securing  complainant's 
debt,  a  deed  was  made  to  trustee**  to  secure  a  third  person  for  money 
loaned  by  her  to  the  grantor  of  land,  including  the  same  lot  and  a  lot 
adjoining  thereto,  constituting  such  third  person  a  senior  encumbrancer 
of  such  additional  lot;  while  by  virtue  of  the  fact  that  the  buildings  on  the 
property  in  the  deeds  of  trust  made  in  favor  of  complainant  extended  over 
and  were  partially  erected  on  such  additional  lot,  constituting  complain- 
ant a  junior  encumbrancer  thereon,  held,  that  the  facts,  that  the  whole 
property  had  been  held  in  general  ownership,  and  that  to  sever  the  lots 
would  be  destructive  of  the  value  of  both  of  them,  constitute  a  case  where 
a  court  of  equity  should  order  all  the  property  to  be  sold  together,  reserv- 
ing to  the  beneficiary  of  the  trust  deed  of  the  adjoining  lot,  such  portion 
of  the  proceeds  of  the  sale  as  will  be  in  proportion  to  the  value  of  her  in- 
t-erest  in  such  additional  lot. 

8.  Wherever  property  subjected  to  a  lien  has  been  brought  within  the  do- 
main of  a  court  of  equity  and  a  receiver  of  that  property  is  appointed, 
whatever  rents  and  profits  the  receiver  gets  into  his  hands  will  be  dedi- 
cated along  with  the  corpus  of  the  funds  to  the  satisfaction  of  the  lien 
after  paying  taxes,  insurance  and  like  burdens. 

The  Case  is  stated  in  the  opinion. 

Nathaniel  Wii^on  and  Hanna  &  Johnston  for  complain- 
ant: 

Complainant's  lien  is  paramount  on  all  the  property,  and 
the  first  proceeds  of  sale  should  be  applied  to  the  discharge 
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of  his  claims.  Drury  r^.  Hayden,  111  U.  S.,  223;  Ketchum 
vs,  St.  Louis,  101  U.  S.,  306. 

Where  the  mortgaged  property  is  insufficient  to  pay  (or 
not  likely  to  pay,  Astor  vs.  Turner,  11  Paige,  436)  the  debt 
in  controversy,  and  the  mortgagor  is  insolvent  or  out  of  the 
jurisdiction  of  the  court,  a  receiver  is  appointed.  2  Jones, 
Mort.,  §§  1516,  1521, 1532;  Kerr,  Eeceivers,  §  666  and  cases; 
Post  V8,  Dorr,  4  Edw.  Ch.,  412,  415 ;  Brown  vs.  Chase,  Walk. 
Ch.,  43;  Quincy  vs,  Cheeseman,  4  Sandf.  Ch.,  405;  Hill  vs. 
Eobertson,  24  Miss.,  374;  Myers  vs.  Estell,  48  Miss.,  383. 

In  addition  to  the  sale  of  the  property  and  the  condemna- 
tion of  the  rents  in  the  receiver's  hands,  the  court  below 
granted  a  personal  decree  against  the  defendant,  Shepherd, 
for  the  deficiency  remaining,  after  exhausting  these  securi- 
ties. This  was  not  only  proper  but  necessary,  for  section 
808  of  the  Eevised  Statutes  of  the  District  of  Columbia  is 
peremptory  and  directory  as  to  both  the  jurisdiction  of  the 
court  and  the  form  of  the  decree.  Dodge  vs.  F.  S.  &  T. 
Co.,  106  U.  S.,  445. 

An  estoppel  can  only  arise  when  there  is  an  identity  of 
the  cause  of  action,  of  parties,  of  the  character  in  which  the 
parties  sue,  and  of  the  thing  in  controversy.  Strong  vs. 
Grant,  2  Mackey,  218. 

Furthermore,  estoppels  must  be  mutual.  Den  vs.  Sharp, 
4  Wash.  C.  C,  609;  Wells,  Res.  Adj.,  §  199;  Walden  vs. 
Bodley,  14  Pet.  (39  U.  S.),  161;  Hughes  vs,  U.  S.,  4  Wall., 
237. 

A.  C.  Bradley,  W.  F.  Mattinqly  and  Enoch  Totten  for 
defendants : 

The  record  shows  that  the  complainant  had  made  his 
election  to  take  under  the  deeds  of  trust  according  to  their 
description,  with  full  knowledge  of  the  alleged  mistake; 
that  he  had  indicated  this  election  by  several  successive 
steps  from  1878  down  to  July,  1881.  These  decisive  acts, 
done  with  knowledge,  determined  his  election  and  confine 
him  to  the  course  of  action  adopted.  Bigelow,  Estop.,  503, 
514;  Rennick  vs.  Bank,  8  Ohio,  529;  Rapallee  vs.  Stewart, 
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27  N.  Y.,  310;  Duff  m  Wynkoop,  74  Penn.  St.,  300;  Swan- 
son  vs.  Tarkington,  7  Heisk.,  612;  Tuite  vs.  Stevens,  98 
Mass.,  305. 

Diligent  and  prompt  action  is  required  in  such  matters. 
1  Story  Eq.,  lOtli  ed.,  §  146  and  note;  Grymes  r*.  Sanders, 
93  U.  S.,  62. 

The  fact  that  Mrs.  Gray  is  a  party  to  the  suit  does  not 
affect  the  question  of  estoppel  of  the  former  suit  as  between 
Shepherd  and  his  trustees  and  Pepper.  Thompson  vs.  Rob- 
erts, 24  How.,  241. 

She  was  not  a  necessary  party  to  the  first  suit  and  the 
decree  as  an  adjudication  of  the  rights  of  the  parties  to  the 
cause,  is  not  for  tliat  reason  any  less  effective.  Story,  Eq., 
§  193;  Carpentier  vs.  Brenham,  40  Cal.,  234;  Board  Super- 
visors vs.  M.  P.  R.  Co.,  24  Wis.,  123;  Howard  vs.  R.  Co., 
101  U.  S.,  848. 

With  respect  to  the  claim  for  rents  and  profits  pending 
this  litigation,  it  cannot  be  maintained  that  there  is  any 
right  thereto  as  against  that  portion  of  the  property  not 
included  in  the  trust  deeds.  The  right  does  not  exist  in  a 
proceeding  to  enforce  a  vendor's  lien.  Morford  vs.  Hamner, 
59  Tenn.,  391;  Mayo  vs.  Fletcher,  14  Pick.,  530;  Easley  vs. 
Tarkington,  5  Bax.,  593;  Gibson  vs.  Farley,  16  Mass.,  280. 

The  complainant  or  his  trustees  have  no  right  under  the 
deeds  of  trust  to  the  possession  of  the  conveyed  property 
upon  default  made,  and  no  right  to  the  rents  and  profits 
after  such  default.  Their  rights  are  specifically  defined 
and  limited  by  the  contract,  and  consist  solely  in  the  sale 
of  the  property  and  the  appropriation  of  the  proceeds  to  the 
satisfaction  of  the  debt.  Wagar  vs.  Stone,  36  Mich..  364; 
Guy  vs.  Ide,  6  Cal.,  99;  Gilman  vs.  111.,  etc.,  Tel.  Co.,  91  U. 
S.,  617;  R.  R.  Co.  vs.  Schutte,  103  U.  S.,  143;  Kountze  vs. 
Omaha  Hotel  Co.,  107  U.  S.,  392-3;  Teal  vs.  Walker,  111 
U.  S.,  242. 

There  is  also  an  error  in  rendering  a  personal  judgment 
against  the  defendant  Shepherd.  Such  relief  is  inconsist- 
ent with  the  apparent  scope  and  purpose  of  the  bill,  and 
not  being  of  the  same  general  nature  as  the  relief  specifi- 
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cally  prayed,  cannot  be  granted  under  the  prayer  for  gen- 
eral relief.  Jones,  Mort.,  1475,  1477;  1  Dan.  Ch.  Pr.,  378 
(381);  Morrison  vs,  Shuster,  1  Mackey,  1&4;  English  vs. 
Foxall,  2  Pet.  (27  U.  S.),  605,  612. 

Mr.  Justice  Merrick  delivered  the  opinion  of  the  court. 

The  facts  necessary  to  be  adverted  to  are  these : 

Shepherd  gave  to  the  complainant,  Pepper,  a  deed  of 
trust  upon  his  property  known  as  part  of  lot  2  in  square 
164,  of  this  city,  for  $35,000,  and  shortly  after  gave  him  an 
additional  deed  of  trust  upon  the  same  property,  to  secure 
the  sum  of  $10,000  with  interest.  Afterwards  Shepherd 
gave  a  deed  of  trust  to  secure  to  Mrs.  Mercy  G.  Gray  a  cer- 
tain sum  of  money  upon  the  same  property,  including  in 
her  deed  the  adjacent  property  known  and  designated  in  the 
pleadings  and  proofs  in  this  cause  as  lot  A,  adjoining  the 
property  which  was  conveyed  in  trust  to  secure  Mr.  Pepper. 

At  the  time  of  all  the  encumbrances  there  were  valuable 
buildings  erected  upon  that  part  of  lot  2  which  was  em- 
braced in  the  deeds  of  trust  to  Pepper,  and  those  buildings 
projected  over  and  were  in  part  built  upon  the  lot  A,  which 
was  one  of  the  subdivisions  made  by  Mr.  Shepherd  of  the 
original  divisions  of  the  square;  and  not  only  did  they 
project  over  it,  but  there  were  certain  other  easements  con- 
nected with  it,  adits  to  the  buildings,  outlets,  carriageways 
and  doorways  over  this  adjacent  property,  but  not  specifi- 
cally set  out  in  terms  in  the  deeds  of  trust  to  Pepper. 

In  this  state  of  the  case,  upon  default  having  been  made. 
Pepper  proposed  to  sell  the  property  under  the  two  deeds 
of  trust  to  him,  but  by  reason  of  the  omission  or  refusal  of 
one  of  the  trustees  to  concur  in  the  sale  under  the  provis- 
ions of  the  deeds  of  trust,  he  had  recourse  to  a  court  of 
equity  to  remove  one  of  the  trustees  and  to  supply  his  place 
by  another. 

In  the  progress  of  that  suit  it  so  happened,  by  inadvert- 
ence, that  when  the  decree  came  to  be  made  to  substitute 
another  trustee,  there  was  an  error  in  the  description  of  the 
property  in  the  decree,  by  leaving  in  the  designation  of  the 
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property  a  blank,  the  result  of  which  was  that  the  decree 
was  uncertain  in  itself  and  practically  void  on  account  ot 
the  uncertainty  in  its  description  of  the  property. 

The  defect  escaped  observation  until  the  substituted 
trustees  had  undertaken  to  make  a  sale  at  which  Pepper 
became  the  purchaser.  After  the  sale  Mr.  Shepherd  filed 
his  bill  on  the  equity  side  of  the  court  to  set  it  aside  for 
various  reasons  alleged,  as  being  void  and  being  a  cloud 
upon  his  title.  That  cause  was  so  proceeded  with  that  the 
bill  was  dismissed  by  the  equity  court,  because,  as  the  judge 
held,  the  sale  to  Pepper  under  the  decree  was  utterly  void. 
The  decree  being  entirely  uncertain  as  to  the  property, 
there  was  no  effective  appointment  of  a  trustee,  and  there 
was  no  effective  sale  under  the  decree;  the  whole  thing,  in 
point  of  fact,  was  a  miscarriage.  Thus  the  bill  was  dis- 
missed by  the  court  of  equity  upon  the  ground  that  there 
was  no  cloud  upon  the  title,  because  the  sale  itself  was  a 
nullity. 

Thereafter  Pepper,  the  beneficiary  in  the  first  two  deeds 
of  trust,  filed  the  present  bill,  making  Shepherd,  the  original 
mortgagor,  and  Mrs.  Gray,  the  subsequent  incumbrancer, 
parties,  as  also  the  trustees  in  a  certain  subsequent  deed  of 
trust  which  need  not  be  referred  to  particularly  in  the  mat- 
ter now  under  consideration. 

The  parties  came  in  to  answer  that  bill ;  Shepherd,  on  his 
part,  in  his  answer,  as  well  as  in  the  bill  which  he  had  filed 
for  the  purpose  of  setting  aside  the  sale,  averring  that  that 
sale  was  an  entire  nullity  and  that  it  passed  no  title.  Mrs. 
Gray  came  in  and  by  her  answer  also  averred  that  the  sale 
to  Pepper  was  a  nullity.  Both  averring  the  sale  to  be  a 
nullity,  still  object  that  Pepper  has  not  any  right  now  to 
make  a  sale  of  the  property,  upon  the  ground  that  having 
made  his  sale  he  must  abide  by  it.  In  the  same  breath  they 
assert  that  he  acquired  no  title  under  that  first  sale,  and 
that,  by  virtue  of  the  sale,  he  is  estopped  from  selling  again. 
That  is  the  main  question  in  this  cause. 

Now  it  is  perfectly  apparent  that  the  defence  thus  made 
is  a  defence  which  a  court  of  equity  cannot  entertain.  They 
36 
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claim  that  he  is  estopped  by  a  sale,  and  yet,  in  the  same 
breath,  they  say  that  nothing  passed  under  that  sale,  and 
that  the  decree  was  ineffective  to  pass  any  title  to  the 
trustees  under  it;  and  they  have  forced  Shepherd  by  the 
attitude  taken  in  the  independent  bill  by  him  and  in  the  de- 
fences made  here,  to  appeal  for  redress  to  the  court  once  more. 

While  they  undertake  to  maintain  that  there  is  an  es- 
toppel on  his  part,  they  seem  to  forget  altogether  that  there 
was  a  paramount  estoppel  not  only  in  law,  but  according  to 
the  fundamental  principles  of  justice,  to  the  defences  which 
they  now  set  up.  It  is  impossible  that  they  can  aver  in  one 
breath  that  the  sale  was  utterly  void  and  nugatory,  and  in 
the  same  breath  deny  that  he  has  any  redress  and  any  right 
to  appeal  to  a  court  of  equity  to  enforce  his  rights,  it  being 
admitted  on  all  hands  that  his  debt  has  not  been  paid,  and 
that  he  has  received  no  benefit  whatsoever  from  the  sale 
thus  made  and  thus  assailed. 

During  the  progress  of  the  argument,  a  case  was  revived 
in  my  memory,  which  entirely  covers  and  overwhelms  any 
such  defence  as  that.  I  refer  to  the  case  of  Philadelphia, 
etc.,  R.  R.  Co.  r*.  How.,  13  How.,  307,  the  decision  in  which 
was  given  by  Judge  Curtis,  and  the  appositeness  of  the  rule 
laid  down  there  will  appear  when  I  state  what  were  the 
facts  in  that  case  which  affect  that  portion  of  the  decision 
which  I  shall  read. 

Sebre  Howard  had  brought  a  suit,  on  the  law  side  of  the 
Cecil  County  Court  of  the  State  of  Maryland,  against  the 
railroad  company  upon  a  contract  for  an  accounting  and  in 
assumpsit.  When  the  case  came  on  for  trial,  the  railroad 
company  defended  the  case  upon  the  ground  that  the  action 
should  not  be  assumpsit,  but  that  the  contract  made  between 
the  parties  was  a  contract  under  seal,  and  Howard's  remedy, 
if  any,  was  in  covenant.  He  was  dismissed  from  the  court 
upon  the  defence  thus  made.  He  turned  around  and  brought 
suit  against  the  company  in  the  United  States  court  for  the 
District  of  Maryland,  in  covenant,  and  when  that  case  came 
on  to  be  tried,  the  defendant  set  up  the  defence  that  it  was 
not  a  covenant,  that  the  contract  was  not  under  seal,  that 
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he  could  not  maintain  covenant  but  must  sue  in  assumpsit. 
Here  was  almost  a  perfect  parallel  to  the  pretensions  made 
by  the  defendants  in  this  case.  That  being  the  predicament 
of  the  case  at  the  trial,  this  prayer  was  made  on  the  part  of 
the  plaintiff  (I  read  from  page  335  of  13  Howard): 

"If  the  jury  find  from  the  evidence  that  this  instrument 
of  writing  was  produced  in  court,  and  relied  upon  by  the 
present  defendant  as  a  contract  under  the  seal  of  the  Wil- 
mington &  Susquehanna  Eailroad  Company,  in  an  action 
of  assumpsit  brought  by  Sebre  and  Hiram  Howard  against 
the  last  mentioned  company  in  Cecil  County  Court;  and  that 
the  said  suit  was  decided  against  the  plaintiffs  upon  the 
ground  that  this  instrument  was  duly  sealed  by  the  said 
corporation  as  its  deed,  then  the  defendant  cannot  be  per- 
mitted in  this  case  to  deny  the  validity  of  said  sealing,  be- 
cause such  a  defence  would  impute  to  the  present  defendant 
itself  a  fraud  upon  the  administration  of  justice  in  Cecil 
County  Court." 

In  commenting  upon  the  prayer  and  affirming  it,  the 
Supreme  Court,  by  the  mouth  of  Judge  Curtis,  uses  this 
language  at  pages  336-7:  "It  is  further  objected  that  the 
facts  supposed  in  the  instruction  did  not  amount  in  law  to 
an  estoppel.  We  think  otherwise.  Hall  vs.  White,  3  C.  & 
P.,  137,  was  detinue  for  certain  deeds.  The  defendant  wrote 
to  the  complainants'  attorney  and  spoke  of  the  deed  as  in 
his  possession  under  such  circumstances  as  ought  to  have 
led  him  to  understand  a  suit  would  be  brought  upon  the 
faith  of  what  he  said.  Best,  C.  J., ruled:  'If  the  defendant 
said  he  had  the  deeds,  and  thereby  induced  the  plaintiffs  to 
bring  their  action  against  him,  I  shall  hold  that  they  may 
recover,  though  the  assertion  was  a  fraud  upon  his  part.* 
In  Doe  vs.  Lambly,  2  Esp.,  635,  the  defendant  had  informed 
the  plaintiffs'  agent  that  his  tenancy  commenced  at  Lady- 
day,  and  the  agent  gave  a  notice  to  quit  on  that  day.  This 
not  being  heeded,  ejectment  was  brought,  and  the  tenant 
set  up  a  holding  from  a  different  day.  But  Lord  Kenyon 
refused  to  allow  him  to  show  that  he  was  even  mistaken  in 
his  admission,  for  he  was  concluded.     Den  vs.  Oliver,  3 
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Hawks,  4*79 ;  Crockett  vs.  Lashbrook,  5  Mon.  (Ky.),  530 ; 
Trustees  vs.  Williams,  9  Wend.,  147,  are  to  the  same  point. 
These  decisions  go  much  further  than  this  case  requires, 
because  the  defendant  not  only  induced  the  plaintiff  to  bring 
this  action,  but  defeated  the  action  in  Cecil  County  Court 
by  asserting  and  maintaining  this  paper  to  be  the  deed  of 
the  company;  and  this  brings  the  defendant  within  the 
principle  of  the  common  law,  that  when  a  party  asserts  what 
he  knows  is  false,  or  does  not  know  to  be  true,  to  another's 
loss  and  his  own  gain^  he  is  guilty  of  fraud;  a  fraud  in  fact 
if  he  knows  it  to  be  false,  fraud  in  law  if  he  does  not  know 
it  to  be  true.  Polhill  vs,  Walter,  3  B.  &  Ad.,  114;  Lobdell 
vs.  Baker,  1  Met,  201.  Certainly  it  would  not  mitigate  the 
fraud  if  the  false  assertion  were  made  in  a  court  of  justice, 
and  a  meritorious  suit  defeated  thereby.  We  are  clearly  of 
opinion  that  the  defendant  cannot  be  heard  to  say  that  what 
was  asserted  on  the  former  trial  was  false,  even  if  the  as- 
sertion was  made  by  mistake.  If  it  was  a  mistake,  of 
which  there  is  no  evidence,  it  was  one  made  by  the  defend- 
ant, of  which  he  took  the  benefit  and  the  plaintiff  the  loss, 
and  it  is  too  late  to  correct  it.  It  does  not  carry  the  es- 
toppel beyond  what  is  strictly  equitable  to  hold,  that  the 
representation  which  defeated  one  action  on  a  point  of  form 
should  sustain  another  on  a  like  point." 

That  case  is  absolutely  in  point  as  to  this :  Shepherd  filed 
his  bill  asserting  that  the  sale  was  a  nullity  by  reason  of  the 
defect  in  the  decree  appointing  a  trustee.  He  now  comes 
in,  and  so  does  Mrs.  Gray,  asserting  that  that  sale  was  ab- 
solutely void,  and  yet  saying,  because  that  sale  was  void,  the 
party  is  to  be  stripped  of  all  his  rights,  and  he  must  stand 
by  that  inefficacious-sale.  If  they  asserted  the  validity  of 
the  former  sale,  then,  of  course.  Pepper  would  be  in  pos- 
session, and  they  might  say  he  was  not  entitled  to  any  fur- 
ther remedy.  But  having  asserted  solemnly  the  invalidity 
of  that  sale,  they  cannot  now  interpose  the  proceedings 
which  culminated  in  it  as  an  obstacle  to  the  complainant  in 
his  effort  to  obtain  satisfaction  of  a  debt  which  is  honestly 
.due  to  him.    Tht^t  is  the  principal  point  in  this  cause. 
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The  second  question  in  the  case  is  made  hy  Mrs.  Gray  to 
this  effect,  that  inasmuch  as  she  is  the  first  incumbrancer  on 
this  side  lot  A,  Mr.  Pepper  shall  not  be  entitled  to  have  the 
whole  property  sold,  without  first  discharging  her  whole 
claim. 

So  far  as  his  title  to  sell  the  whole  property  is  concerned, 
it  rests  upon  two  grounds:  first,  that  he  was  an  equitable 
mortgagee  as  to  that  additional  lot,  and  it  is  admitted  as 
between  him  and  Shepherd,  that  it  was  the  design  of  those 
deeds  of  trust  to  embrace  that  additional  lot,  and  if  Mrs. 
Gray  were  out  of  the  case  there  would  be  no  difficulty  in 
vindicating  the  absolute  right  of  Pepper  to  have  the  en- 
tirety sold  under  these  proceedings,  which  are  to  reform  a 
deed  and  then  carry  out  the  contract  thus  reformed. 

But  Mrs.  Gray  says  that  she  had  no  notice  whatsoever  of 
any  title,  equitable  or  otherwise,  as  between  Shepherd  and 
Pepper  in  respect  to  the  lot  A,  which  is  a  dependent  lot 
upon  the  other;  being,  as  I  said,  in  part  built  upon  in  con- 
nection with  the  principal  building  upon  the  lot  2  which  he, 
Pepper,  is  entitled  to  as  first  incumbrancer. 

There  might  be,  if  the  counsel  for  the  plaintiff"  had  made 
it  so  in  his  evidence  in  the  cause,  maintained  perhaps  with 
success  on  the  part  of  Pepper,  that  he  was  entitled  to  have 
the  whole  of  that  additional  lot  sold  because  that  additional 
lot,  by  the  manner  of  the  structure,  is  made  a  servient  tene- 
ment to  the  other  lot,  and  the  servitudes  are  notorious  and 
visible.  Part  of  the  building  was  actually  erected  on  this 
additional  lot  and  patent  to  the  eye  of  everybody  concerned, 
and  the  adits  to  it  of  the  carriageways  and  doorways  also 
were  over  this  lot  A,  and  he  might  perhaps  very  successfully 
have  maintained  his  right  to  sell  the  building  along  with 
the  easements  upon  this  additional  lot  and  as  a  necessary 
part  and  parcel  of  its  enjoyment,  subject,  of  course,  to  the 
fee  simple  right  so  far  as  it  did  not  interfere  with  these 
manifest  and  apparent  easements  and  servitudes  visible  to 
the  eye  of  everybody  who  saw  the  property. 

But  it  is  not  necessary,  for  the  purposes  of  the  relief 
prayed  in  this  case,  to  consider  or  to  decide  how  far,  as  be- 
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tween  Pepper  and  Mrs.  Gray,  that  is  a  servient  tenement. 
It  is  apparent  that  the  two  properties  have  been  held  in  a 
general  ownership,  and  the  nature  and  character  of  the  two 
perhaps  is  sufficiently  made  apparent  to  the  court  by  the 
testimony  in  this  cause  to  this  effect  that  to  sever  them 
would  be  destructive  of  the  value  of  both  of  them.  And  al- 
though Mr.  Pepper  has  not  brought  home  to  the  knowledge 
of  Mrs.  Gray  the  equitable  mortgage  as  between  him  and 
Shepherd,  yet  the  fact  of  the  building  being  upon  the  two 
lotS;  and  the  fact  being  apparent,  and,  indeed,  admitted  by 
the  answer  of  Shepherd,  that  if  a  sale  was  made  the  whole 
property  ought  to  be  sold  together,  because  it  would  decrease 
the  value  of  both  to  be  sold  separately,  constitute  a  case 
where  a  court  of  equity  should  order  all  the  property  to  be 
sold  together. 

The  objection  made  on  the  part  of  Mrs.  Gray,  that  she 
being  the  senior  encumbrancer  upon  this  additional  lot,  the 
common  rule  should  be  applied  in  her  favor,  to  wit:  that 
there  should  be  no  sale  of  that  additional  lot  until  Pepper, 
the  senior  encumbrancer  on  lot  2  and  the  junior  on  the  ad- 
ditional lot,  had  first  redeemed  her  whole  debt,  would  be 
utterly  inequitable  as  applied  to  the  facts  and  circumstances 
of  this  case.  The  property  being  indivisible  in  its  nature, 
and  being  admitted  to  be  so  upon  the  record,  and  it  being 
destructive  to  the  interests  of  all  parties  to  sell  separately, 
the  necessities  of  the  case  require  and  the  administration  of 
justice  amongst  the  parties  demands  that  it  should  be  sold 
together.  The  court  will  so  decree,  because  the  rule  of 
equity  always  recognized  and  enforced  wherever  it  can  be, 
that  you  shall  so  use  your  own  as  not  to  injure  your  neigh- 
bor, applies  with  overwhelming  force  to  the  pretensions  of 
Mrs.  Gray,  that  she  shall  hold  on  in  order  to  extort  (practi- 
cally that  is  her  position)  from  the  mortgagee  a  redemption 
of  her  whole  mortgage  when  she  knows  she  is  not  entitled 
to  any  but  a  very  inconsiderable  portion  of  the  encumbered 
premises,  except  in  subordination  to  the  mortgage  of  the 
other  parties. 

These  views  of  the  case  justify  this  court  (there  might  be 
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others  added  if  it  were  necessary  to  go  further  into  the 
matter)  fully  in  affirming  the  decree  of  the  court  below 
which  determined  that  the  whole  property  should  be  sold, 
reserving  to  Mrs.  Gray  such  portion  of  the  proceeds  of  the 
sale  as  by  the  ascertainment  of  the  auditor  upon  testimony 
as  to  the  relative  value  between  the  two  properties  may  be 
determined  to  be  the  value  of  her  interest  in  said  lot  A. 
That  is  the  utmost  she  is  entitled  to  in  equity,  in  law  and 
in  justice  between  man  and  man ;  which  justice  between 
man  and  man  it  is  the  duty  of  the  court  at  all  times  to  en- 
deavor to  carry  out,  unless  some  rule  of  law  or  arbitrary 
regulation  or  some  consideration  of  public  policy  intervenes 
to  prevent  the  attainment  of  that  object.  Courts  of  justice 
do  not  allow  themselves  to  be  trifled  with  in  matters  of  that 
sort  and  do  not  allow  the  greed  of  parties  to  defeat  the  pur- 
poses of  justice  and  the  right  and  equity  of  matters  if  they 
can  possibly  prevent  it. 

The  degree  of  the  court  below  left  open  one  matter  for 
further  consideration,  which  is  no  longer  an  open  question 
in  this  court  since  the  decision  in  the  case  of  Keyser  vs. 
Hitz.  That  matter  is  the  disposition  of  the  rents  and  profits 
of  this  property  which  have  accumulated  in  the  hands  of  the 
receiver.  Since  that  decision,  this  court  will  hold,  until 
reversed  by  some  higher  power,  that  wherever  property  sub- 
jected to  a  lien  has  been  brought  within  the  domain  of  a 
court  of  equity,  and  a  receiver  of  that  property  is  appointed, 
whatever  rents  and  profits  the  receiver  gets  into  his  hands 
will  be  dedicated,  along  with  the  corpus  of  the  fund,  to  the 
satisfaction  of  the  lien  after  paying  taxes,  insurance  and 
the  like  burdens. 

The  decree  of  the  court  below  was,  therefore,  entirely 
right  as  far  as  it  went,  in  directing  that  these  rents  and 
profits  should  be  dedicated  to  the  payment  of  insurances 
and  taxes  which  had  accrued  and  that  they  should  be  paid 
off  out  of  that.  The  court  reserved  the  consideration  of  what 
should  be  done  with  the  residue  of  those  rents  and  profits 
after  the  satisfaction  of  those  burdens,  declaring  that  it 
should  await  the  further  order  of  this  court.    In  that  respect 
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the  decree  will  be  reformed  by  directing  that  after  the  sat- 
isfaction of  those  charges,  to  be  ascertained  by  the  auditor, 
the  residue  of  the  rents  and  profits  shall  go  to  make  up 
whatever  deficiency  there  may  be  in  the  satisfaction  of  the 
corpits  of  the  debt,  by  the  proceeds  of  the  sale  of  these  two 
properties ;  recognizing,  of  course,  under  the  circumstances, 
the  right  of  Mrs.  Gray  to  her  share  of  the  proceeds  of  sale 
according  to  the  apportionment  already  indicated,  but  dedi- 
cating the  rents  and  profits  primarily  to  the  satisfaction  of 
Pepper's  debt,  alx)ng  with  the  proceeds  of  the  sale  of  the 
primary  property  upon  which  the  house  is  built. 

The  testimony  does  not  sustain  the  assertion  that  Mrs. 
Gray  took  her  mortgage  with  an  equitable  or  imputed 
knowledge  of  the  other  one.  We  acquit  her  of  actual  knowl- 
edge and  acknowledge  her  right  to  the  corptcs  of  sub-lot  A, 
but  the  existence  of  those  easements  in  and  upon  it  and  the 
indivisibility  of  the  property,  make  it  necessary  that  the 
whole  should  be  sold  as  a  unit  in  order  to  save  loss  to  all 
parties,  and  this  justifies  the  court  in  sustaining  the  court 
below  upon  the  points  named,  and  in  making  the  subsequent 
disposition  of  the  rents  and  profits  after  the  satisfaction  of 
the  intervening  liens. 

The  counsel  will  prepare  a  decree  with  the  modification 
I  have  indicated,  and  the  court  will  sign  it.  The  order  of 
the  court  dismissing  Shepherd's  petition  to  be  allowed  to 
plead  the  Act  of  Limitations  against  a  personal  decree  for 
the  deficiency  of  Pepper's  debt,  is  also  affirmed. 
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The  United  States  r*.  Cakrie  B.  Evans. 

f  Decided  October  19,  1885. 

I  The  Chief  Justicb  and  Justices  Jambs  and  Mebsice  sitting. 

Law.    No.  23.537. 

The  provision  of  United  States  Revised  Statutes,  section  1765,  which  forbids 
officers  or  employees  of  the  United  States,  whose  pay  is  fixed  by  law  or 
regulations,  from  receiving  additional  pay,  etc.,  applies  only  to  cases 
where  the  regular  and  the  extra  compensations  are  given  for  the  discharge 
of  duties  or  rendition  of  services  incompatible  with  each  other. 

statement  of  the  case. 

George  D.  Benjamin,  whilst  occupying  the  position  of 
superintendent  or  foreman  in  the  service  of  the  United 
States,  under  0.  E.  Babcock,  colonel  of  engineers  in  charge 
of  the  public  buildings  and  grounds  in  the  city  of  Wash- 
ington, was  appointed,  by  the  Secretary  of  War,  disbursing 
agent  of  the  United  States,  for  disbursing  the  money  appro- 
priated by  Congress  for  the  construction  of  the  east  wing 
of  the  new  State,  War  and  Navy  Department  building ;  and 
his  compensation  was  fixed  at  three-eighths  of  one  per  cent, 
upon  all  moneys  disbursed.  His  salary  as  superintendent 
or  foreman  was  $2,000  a  year.  He  executed  a  bond  with 
sureties  for  the  faithful  performance  of  his  duties  as  such 
disbursing  agent,  and  entered  upon  and  continued  in  the 
discharge  of  his  duties  as  disbursing  officer  from  May  21, 
1875,  until  March  15, 1877,  during  which  time  he  disbursed 
the  sum  of  $559,798.99. 

During  the  period  in  which  he  was  discharging  his 
duties  as  disbursing  agent,  he  discharged  also  all  the  duties 
as  superintendent  or  foreman  and  was  paid  therefor  his 
salary  at  the  rate  of  $2,000  a  year.  At  the  same  time,  in 
his  capacity  as  disbursing  officer,  he  made  out  vouchers  in 
his  own  favor  at  the  rate  of  three-eighths  of  one  per  cent, 
on  the  sums  disbursed  by  him,  which  vouchers  were  duly 
approved  by  Col.  0.  E.  Babcock,  who  was  in  charge  of  the 
construction  of  the  building.  For  the  amount  of  these 
vouchers  he  gave  himself  credit  in  his  account  with  the 
36 
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Government,  and  they  were  allowed  by  the  accounting  offi-* 
cers  of  the  Treasury  Department  for  a  time,  but  were  sub^ 
sequently  disallowed.     The  credit  thus  taken  by  Benjamin 
amounted  in  the  aggregate  to  $3,071. 05.  ' 

To  recover  this  sum,  this  action  was  instituted  against 
Mrs.  Evans,  who  is  the  administratrix  of  one  of  the  sure- 
ties on  Benjamin's  bond.  The  claim  of  the  Government 
was  that  the  three-eighths  of  one  per  cent,  retained  by  Ben- 
jamin, was  "additional  compensation"  within  the  meaning 
of  United  States  Kevised  Statutes,  section  1765,  and  could 
not,  therefore,  be  allowed  him,  he  being,  at  the  time 
he  disbursed  the  money,  in  receipt  of  a  compensation  as 
superintendent  or  foreman  under  the  engineer  officer  in 
charge  of  public  buildings  and  grounds. 

The  case  was  submitted  to  the  court  below  on  an  agreed 
statement  of  facts,  substantially  as  above,  and  judgment 
was  rendered  in  favor  of  the  defendant,  from  which  judg- 
ment the  plaintiff  appealed. 

A.  S.  WoRTHiNGTON  and  Randolph  Cotle  for  the  United 
States. 

Enoch  Totten  for  defendant. 

Mr.  Chief  Justice  Cartter  delivered  the  opinion  of  the 
court. 

If  the  subject  before  us  were  confined  to  the  terms  of  the 
bond  and  the  conduct  of  the  parties  with  reference  to  it,  it 
would  be  very  difficult  to  imagine  where  an  issue  existed. 
The  appointment  was  duly  made ;  this  bond  was  executed ; 
Benjamin  received  all  this  money  and  paid  it  all  out,  and 
received  three-eighths  of  one  per  cent,  commission  for  do- 
ing it.  It  would  be  very  difficult  to  find  any  delinquency 
in  connection  with  the  conduct  of  this  trustee  of  the  fund 
or  of  his  sureties.  It  is  not  alleged,  in  point  of  fact,  that 
there  was  any.  He  was  employed  contemporaneously  with 
this  appointment  as  disbursing  agent  of  the  War  Depart- 
ment, as  a  superintendent  of  laborers  on  the  public  grounds. 
He  discharged  his  duties  apparently  with  satisfaction  to 
his  employer  and  received  his  pay;  but  it  is  urged  here 
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that  inasmuch  as  he  did  so,  he  ought  not  to  receive  it  again 
as  a  disbursing  officer;  that  the  statute  providing  against 
duplicate  compensation  for  labor  or  for  salary  intervenes  to 
prevent  it. 

There  is  nothing  disclosed  in  this  declaration  nor  in  the 
agreed  statement  of  facts  that  intimates  that  these  duties 
were  incompatible  with  each  other  and  must  be  carried  on 
at  the  expense  of  the  one  or  the  other.  There  is  nothing 
averred  in  the  declaration  or  assigned  in  the  argument  that 
the  separate  duties  discharged  by  this  person  were  deriva- 
tive one  from  the  other,  a  protraction  of  the  other,  or 
correlative  with  each  other ;  a  distorting  for  the  purposes 
of  payment  of  one  office  into  two. 

It  was  that  evil  that  Congress  had  in  contemplation  and 
provided  against ;  and,  as  is  said  by  Chief  Justice  Taney,  if 
the  duties  are  not  incompatible  with  each  other,  there  is 
no  law  prohibiting  the  duplication  of  duties,  and  upon  that 
question  we  are  all  agreed.  From  the  time  of  the  decision 
in  Converse  vs.  United  States,  21  How.,  470,  where  the  ques- 
tion was  fully  examined  by  Chief  Justice  Taney,  down  to  the 
last  echo  on  that  subject  in  the  case  of  Meigs  vs.  United 
States,  19  Court  of  Claims,  497,  that  doctrine  has  traveled 
down  through  the  courts  to  this  hour. 

We  therefore  affirm  the  decision  of  the  court  below. 

For  myself,  I  wish  to  give  another  reason  which  I  think 
is  perfectly  unanswerable  against  the  right  of  the  Govern- 
ment to  recover  in  this  case.  In  this,  not  having  deliber- 
ated (with  my  brethren,  I  do  not  wish  to  be  understood  as 
giving  their  convictions. 

This  is  an  action  brought  against  the  administratrix  of 
the  surety  upon  a  bond  conditioned  for  the  performance  of 
the  obligation  of  that  bond.  How  is  it  that  the  surety  is 
to  be  made  responsible  under  his  covenant  for  the  perform- 
ance of  the  obligation  of  this  bond,  that  this  man  should 
not  receive  any  money  anywhere  else?  Is  he  to  beheld 
responsible  because  the  plaintiff,  through  the  instrumen- 
tality and  agency  of  its  superintendent  of  public  grounds, 
employed  this  man  as  a  laborer  and  paid  him?     The  proper 
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answer  would  be:  Well,  if  you  paid  him  wrongly,  recover 
it  back  by  pursuing  him.  But  he  has  performed  his  cove- 
nants under  the  bond  upon  which  you  bring  your  action 
here.  He  has  paid  out  all  of  this  money,  and  you  agreed 
with  this  surety  that  under  this  bond  he  was  entitled  to  re- 
tain three-eighths  per  cent,  and  you  have  no  right  now  to 
ask  the  sureties  to  indemnify  you  for  your  blunders  in  pay- 
ing him  for  doing  work  somewhere  else  where  he  ought 
not  to  be  paid.  The  very  assertion  of  the  bond  as  a  valid 
instrument,  the  assertion  of  the  appointment  as  a  valid  ap- 
pointment, the  publication  of  the  terms  of  that  appoint- 
ment, and  especially  the  compensation  for  the  disbursement 
of  the  money,  ought  to  estop  the  Government  from  saying 
to  the  sureties,  "We  made  a  mistake  in  employing  him 
elsewhere;  we  ought  not  to  have  paid  him  for  that."  Very 
well,  collect  it  back  from  him.  You  sue  these  sureties  upon 
the  letter  of  their  obligation  asserting  its  validity.  They 
meet  you  and  say  that  he  has  honestly  disbursed  every  dollar 
of  this  money  and  was  entitled  to  the  three-eighths  per  cent, 
by  doing  so  under  the  terms  of  the  appointment  which  the 
bond  pursued  and  that  you  are  estopped  from  denying  that 
he  was  entitled  to  it.  Where  is  the  dollar  that  he  received 
that  his  contract  did  not  permit  him  to  receive?  You  are 
pursuing  a  surety  then  on  what  claim?  Why  the 'claim 
that  a  man  cannot  receive  compensation  from  the  Govern- 
ment for  divergent  duties?  Very  well,  collect  it  back,  but 
do  not  collect  it  out  of  the  sureties  upon  this  bond,  the  cove- 
nants of  which  have  all  been  kept. 

To  my  mind,  this  is  an  unanswerable  reply  to  any  claim 
on  the  part  of  the  Government  set  up  against  the  sureties 
alone.    It  is  not  an  action  against  the  principal  on  the  bond. 

The  judgment  below,  which  was  for  the  defendant,  is 
affirmed. 
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The  District  op  Columbia  vs.  Oyster. 

Law.    No.  26,235. 

Same  vs.  Emmert. 
Law.    No.  26,213.) 

Same  vs,  Daly. 
Law.    No.  26,264. 

( Decided  October  26,  1885. 

l  The  Chief  Justice  and  Justices  James  and  Mebrick  sitting. 

The  license  law  of  the  District  of  Columbia  provides  that  **  produce  dealers 
shall  pay  annually  $25,  and  every  person  whoso  business  it  is  to  buy  and 
sell  produce,  fish,  meats  and  fruits  from  wagons  and  carts  shall  be  re- 
garded as  a  produce  dealer,"  with  this  qualification,  **That  no  additional 
license  shall  be  required  from  produce  dealers  for  selling  meat."  Held, 
That  within  the  meaning  of  the  statute,  one  who  brings  butter  and  eggs 
to  vend  in  the  market,  is  as  much  a  produce  dealer  as  if  he  were  bringing 
only  cereals  or  fruits,  or  what  is  oi-dinarily  called  "garden  stuff;"  also, 
that  one  who  sells  meats  only  is  not,  within  t  he  statute,  a  produce  dealer. 

Informations  for  selling  without  license. 

The  Case  is  stated  in  the  opinion. 

A.  G.  Riddle  for  plaintiff. 

William  A.  Cook  and  Leigh  Robinson  for  defendants. 

Mr.  Justice  Mearick  delivered  the  opinion  of  the  court. 

I  have  been  requested  to  deliver  the  opinion  of  the  court 
in  these  license  cases. 

The  cases  against  Oyster  and  Daly  were  cases  where  the 
information  had  been  filed  against  the  party  as  a  produce 
dealer,  the  charge  being  that  he  was  engaged  in  the  sale 
of  butter  and  eggs,  and  the  question  was  raised  whether 
butter  and  eggs  constitute  "produce"  within  the  meaning 
of  the  law. 

There  is  very  little  to  be  said  with  reference  to  that  mat- 
ter except  to  refer  to  what  has  been  understood  to  be  the 
common  usage  and  practice  of  society  and  the  sense  in  which 
the  word  "produce"  has  been  used.  The  argument  at  the 
bar  was,  as  against  the  information,  that  produce  meant 
only  those  things  which  were  the  product  directly  of  the 
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soil,  such  as  cereals  and  fruits,  as  distinguished  from  those 
things  which  were  the  product  of  human  industry,  and  not 
derived  from,  but  directly  connected  with,  the  product  of 
the  soil. 

But  the  common  parlance  of  the  country,  and  the  com- 
mon practice  of  the  country,  have  been  to  consider  all  those 
things  as  farming  products  or  agricultural  products  which 
had  the  situs  of  their  production  upon  the  farm,  and  which 
were  brought  into  condition  for  the  uses  of  society  by  the 
labor  of  those  engaged  in  agricultural  pursuits,  as  contra- 
distinguished from  manufacturing  or  other  industrial  pur- 
suits.    • 

The  product  of  the  dairy  or  the  product  of  the  poultry  yard, 
while  it  does  not  come  directly  out  of  the  soil,  is  necessarily 
connected  with  the  soil  and  with  those  who  are  engaged  in 
the  culture  of  the  soil.  It  is,  in  every  sense  of  the  word, 
a  part  of  the  farm  product.  It  is  depended  upon  and 
looked  upon  as  one  of  the  results  and  one  of  the  means  of 
income  of  the  farm,  and  in.  a  just  sense,  therefore,  it  may  be 
considered  produce. 

The  word  "produce"  has  no  definite,  exact  and  technical 
meaning.  It  may  be  used  in  a  larger  or  more  restricted 
sense.  But  we  must  look  to  what  the  habits  and  usages  of 
society  are,  and  what  has  been  the  practice  with  regard  to 
it,  so  as  to  give  an  interpretation  to  this  word  which  is  not 
a  technical  one  under  the  law.  And  in  that  aspect  of  it 
the  court  is  at  no  difficulty  in  determining  that,  in  their 
judgment  the  words  "produce  dealer"  as  used  in  the  license 
law  of  the  District  of  Columbia,  which  says  that  "produce 
dealers  shall  pay  $25  annually,  and  every  person  whose 
business  it  is  to  buy  and  sell  produce,  fish,  meats  and  fruits 
from  wagons  and  carts,  shall  be  regarded  as  a  produce 
dealer,"  apply  to  one  who  brings  eggs  and  butter  to  vend  in 
the  market  as  much  as  to  one  who  brings  only  cereals  or 
fruits  or  what  is  ordinarily  called  "garden  stuff." 

We  therefore  shall  remand  the  cases  against  Oyster  and 
Daly  to  the  police  court  in  order  that  they  may  be  proceeded 
with  to  judgment. 
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The  case  against  Emmert  is  an  information  against  a 
party  for  selling  bacon,  hams,  dried  meat  and  other  meats 
of  that  sort,  which  are  not  the  meat  of  animals  slaughtered 
just  before  being  sold,  but  are  cured  meats,  and  the  ques- 
tion there  is  whether  the  party  is  liable  to  a  license  as  a 
produce  dealer. 

While  the  clause  in  the  law  says  that  "  Produce  dealers 
shall  pay  annually  $25,  and  every  person  whose  business  it 
is  to  buy  and  sell  produce,  fish,  meats  and  fruits  from 
wagons  and  carts  shall  be  regarded  as  a  produce  dealer,"  it 
also  contains  this  qualification,  "that  no  additional  license 
shall  be  required  from  produce  dealers  for  selling  meat." 

That  seems  simply  to  indicate,  not  that  the  selling  of 
meat  is  characteristic  of  a  produce  dealer,  but  that  the  pro- 
duce dealer  who  gets  his  license  as  such,  has  the  further 
privilege,  or  a  sort  of  grace  and  favor  extended  to  him, 
within  the  limited  amount  mentioned  in  the  statute,  be- 
cause it  says  that  he  shall  pay  no  additional  license  where 
the  capital  invested  is  less  than  $1,000,  showing  that  the 
idea  was  to  make  the  produce  dealer  a  privileged  character 
to  the  extent  of  his  small  dealings,  that  he  might  supply 
the  necessities  of  society  in  having  at  his  stall  not  only  the 
product  of  the  garden  and  the  product  of  the  stream,  as 
fish  and  fruits,  but  that  he  might  also  sell  a  limited  quan- 
tity of  bacon  and  the  like,  with  dried  beef  and  other  things 
which  go  to  make  up  the  complement  of  a  produce  dealer's 
establishment,  without  thereby  depriving  himself  of  the 
character  and  privileges  of  a  produce  dealer. 

The  word  meat  as  used  in  connection  with  the  butcher's 
employment,  is  used  in  its  very  largest  sense  and  without 
any  restriction  as  to  the  quantity  which  he  is  privileged  to 
sell. 

The  authorities  do  not  use,  in  the  licenses  for  butchers, 
or  in  the  regulations  about  butchers,  the  same  term  as  was 
used  in  the  statute  of  the  United  States,  "butchers'  meats," 
which  would  exclude  the  dried  meats  from  the  occupation  of 
the  butcher ;  but  they  say  that  the  butcher  and  every  per- 
Bon  whose  business  it  is  to  sell  meats  from  market  stalls, 
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shall  be  regarded  as  a  butcher.  There  they  have  defined  a 
butcher  in  particular  language.  Any  meat  sold  at  a  mar- 
ket stall  comes  within  the  function  of  a  butcher  and  belongs 
to  his  office,  and  his  right  to  sell  shall  be  determined  by 
the  right  of  the  butcher  to  sell  meats. 

So  far  as  the  license  of  the  butcher  is  concerned,  the  law 
goes  on  to  provide  that  he  shall  pay  certain  definite  sums 
in  the  Western  Market,  the  Eastern  Market,  in  the  George- 
town Market  and  in  the  Northern  Market,  for  the  occupa- 
tion of  his  stall,  but  it  is  to  be  paid  not  as  a  licence,  but  as 
a  rent  for  the  use  and  occupation  of  that  stall.  A  butcher 
pays  no  license  as  license.  He  pays  part  of  the  revenues 
of  the  city  as  a  rental  for  the  occupation  of  a  portion  of 
the  ground  belonging  to  the  city  in  these  several  market 
houses. 

So  far  as  the  Central  Market  is  concerned,  there  is  no 
provision  in  the  statute  requiring  him  to  pay  any  rental. 
That  seems  to  be  provided  for  by  the  regulations  of  the 
market  itself  and  in  the  obligation  of  the  market  company 
to  pay  a  certain  annual  stipend  to  the  District  of  Columbia. 
The  particular  corporation,  holding  that  market,  is  entitled 
to  the  rentals  of  that  market,  as  the  city  owning  these 
other  markets  enumerated  is  entitled  to  the  rentals  of  the 
stalls  of  those  markets.  It  is  only  in  the  character  of  ren- 
tals, and  not  in  the  character  of  licenses  that  the  butcher 
makes  any  payment  at  all. 

Finding  then  that  the  traverser  Emmert  deals,  according 
to  the  information,  only  in  meats,  and  dealing  in  meats  of 
any  sort,  whether  fresh  or  cured  meats  being  defined  to  be 
the  thing  that  characterizes  the  trade  of  a  butcher  as  de- 
clared in  the  15th  paragraph  of  the  statute,  the  court  is 
constrained  to  say  that  he  does  not  come  within  the  charac- 
teristics of  a  produce  dealer  who  has  to  have  a  license  and, 
as  there  is  no  specific  license  assigned  to  a  butcher  in  the 
Central  Market,  he  must  go  acquit  of  this  information. 


Dunn  vs.  Murt.  289 


Patrick  B.  Dunn  vs.  Bridget  Murt  bt  al. 

f  Decided  October  d6,  1885. 

I  The  Ghibp  Justice  and  Justices  James  and  Mkruck  sitting. 

Bquitt.  No.  8,676. 
Where  a  deceased  debtor  has  left  no  personal  estate,  his  simple  contract 
creditor  need  not  first  put  his  claim  into  a  judgment  against  the  admin- 
istrator in  order  to  support  a  bill  to  set  aside  an  alleged  fraudulent  convey- 
ance of  realty,  made  by  the  debtor  during  his  lifetime,  which  the  cred- 
itor seeks  to  subject  to  the  satisfaction  of  his  claim. 

Thb  Casb  18  stated  in  the  opinion. 

H.  T.  Taggart  and  Fillmorb  Bball  for  plaintiff: 

E.  H.  Thomas  for  defendants. 

Mr.  Justice  Mbrrick  delivered  the  opinion  of  the  court. 

This  is  an  appeal  from  the  equity  court  overruling  a 
demurrer  to  a  bill  in  equity  filed  by  a  simple  contract 
creditor  of  a  deceased  party^  for  the  purpose  of  assailing 
as  fraudulent  a  conveyance  made  by  him  in  his  lifetime  to 
third  parties. 

The  bill  alleges,  of  course,  that  the  conveyance  was 
fraudulent,  and  also  alleges  that  there  has  been  no  admin- 
istration taken  out  upon  the  estate  because  there  were  no 
assets  of  any  value  justifying  an  administration.  In  that 
state  of  the  case  a  demurrer  is  interposed  upon  the  ground 
that  there  is  no  jurisdiction  in  chancery  to  grant  such 
relief;  the  counsel  for  the  respondent  maintaining,  as  it 
is  understood,  that  it  was  a  necessary  preliminary  to  have 
obtained  a  judgment  upon  the  debt  before  proceedings 
could  be  taken  to  invalidate  a  deed  of  real  estate  made  by  a 
decedent.  The  court  below  overruled  the  demurrer  and 
from  this  an  appeal  bas  been  taken. 

If  there  had  been  personal  estate  left  by  the  decedent, 
then  there  might  have  been  and  would  have  been  occasion 
to  call  upon  the  administrator  and  to  make  him  a  party, 
for  the  reason  that  the  personal  estate  being  the  primary 
fund  for  the  payment  of  the  debts,  the  grantee  of  the  real 
estate  would  be  entitled  to  have  such  an  administrator 
brought  in,  in  order  that  he  might  be  relieved  entirely  of 
37 
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the  burden  of  the  debt,  the  personal  estate  being  the 
primary  fund  for  the  payment  of  debts.  But  the  allegation 
being  that  there  is  no  personal  estate,  it  would  be  a  nuga- 
tory act  altogether,  so  far  es  the  subjection  of  a  primary 
in  the  case  of  a  secondary  fund  is  concerned,  to  make  such 
an  one  a  party  to  the  bill ;  and  such  has  been  the  course 
of  proceeding  in  the  courts  of  chancery. 

But  the  main  objection,  and  the  one  supposed  to  be  insur- 
mountable, was  that,  although  there  was  no  personal 
estate,  there  ought  to  have  been  a  judgment  obtained 
against  the  administrator,  if  not  against  decedent  in  his 
lifetime. 

The  rule  of  la^  is  otherwise  and  it  is  veiy  clearly  stated 
in  Bump  on  Fraudulent  Conveyances,  at  page  516,  and 
the  reading  of  that  paragraph  will  dispense  with  an  expan- 
sion of  the  reasons,  because  they  are  very  fully  and  suc- 
cinctly stated  therein.  That  author  says:  "A  third  excep- 
tion to  the  rule  which  requires  a  lien,  is  in  a  case  where 
the  debtor  dies  before  a  judgment  is  obtained  against  him. 
In  such  a  case  an  action  against  his  executor  or  adminis- 
trator would  be  useless,  for  a  judgment  would  not  be  evi- 
dence for  any  purpose  against  the  grantee,  and  after  as 
well  as  before  its  rendition  an  action  against  the  grantee 
woul4  necessarily  be  upon  the  original  debt  and  not  upon 
the  judgment.  An  action  against  his  heirs  would  be 
equally  nugatory,  for  they  are  only  liable  to  creditors  to 
the  extent,  interest  and  right  in  the  real  estate  which 
descends  to  them  from  the  debtor.  A  fraudulent  deed, 
however,  binds  the  heirs  as  well  as  the  debtor,  and  upon 
the  issue  of  riens  per  deacenty  the  judgment  would  be  in 
'  their  favor.  A  court  of  equity,  however,  is  authorized  by 
the  principles  which  regulate  its  jurisdiction  to  interpose 
at  whatever  point  in  the  progress  of  the  legal  remedy  it 
may  appear  that  the  creditor  is  actually  obstructed  by  the 
fraudulent  transfer  or  its  consequences.  As  there  is  no 
person  at  law  against  whom  a  judgment  can  be  obtained 
so  as  to  affect  the  property,  the  demand  is  dependent  upon 
equity  for  its  ascertainment  and  enforcement     A  court  of 
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equity  will,  therefore,  take  jurisdiction,  though  there  is  no 
judgment.  A  bill  in  such  a  case  is  not  an  application  for 
the  exercise  of  the  auxilary  jurisdiction  of  the  court,  but 
is  a  part  of  its  original  jurisdiction  in  equity." 

That  reasoning  seems  to  us  so  complete  that  the  court 
can  dispense  with  adding  anything  further,  and  therefore 
they  will  affirm  the  decree  below  and  remand  the  case  so 
that  it  may  be  proceeded  with  for  the  ascertainment  of  the 
facts  alleged  in  the  bill  as  ground  for  relief. 


OUTERBRIDGE  HoRSET  V8,  BeKJAMIN  F.  BeVERIDGB  ET  AL. 
Equity.    No.  9808. 

f  Decided  October  26,  1885. 

I  The  Chibf  Justicb  and  Justices  Jambs  and  Merrick  sitting. 

1.  Execution  may  issue  on  a  judgment  of  this  court  at  any  time  before  the 
expiration  of  twelve  years  from  the  date  of  the  return  of  the  last  execution. 

2.  An  agreement  between  the  judgment  creditor  and  the  judgment  debtor 
that  the  latter  wiU  withdraw  aU  opposition  or  interference  with  an  execu- 
tion sale  of  the  debtor's  property,  on  condition  that  the  judgment  creditor 
will  surrender  certain  of  the  debtor's  notes  when  he,  the  creditor,  had 
purchased  the  property  at  the  sale,  renders  such  sale  fraudulent  against 
the  creditors  of  the  debtor. 

8.  But  where  a  subsequent  partition  sale  of  the  property  is  had,  the  fraud 
wiU  not  impair  the  title  of  the  purchaser  under  that  sale,  but  the  proceeds 
being  in  the  hands  of  trustees  appointed  by  the  court,  may  be  followed 
by  the  creditors. 

STATEMENT  OF  THE  CASE. 

Benjamin  F.  Beveridge,  by  the  death  of  his  mother,  be- 
came entitled  to  a  one-third  interest  in  a  piece  of  real  estate 
situated  in  the  District  of  Columbia.  The  defendant  Lough- 
ery,  held  an  unsatisfied  judgment  against  Beveridge,  and 
the  complainant  Horsey  another,  but  previous  in  date  to 
that  of  Loughery.  Loughery  levied  upon  Beveridge's  in- 
terest in  the  property  and  caused  it  to  be  sold  by  the  mar- 
shal in  satisfaction  of  his  judgment.  At  this  sale  Loughery 
became  the  purchaser  for  |100. ,  Afterwards  a  proceeding  in 
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partition  was  commenced  by  the  tenants  of  the  property, 
Lougbery  being  made  a  party  by  reason  of  his  purchase  at 
the  marshal's  sale  of  Beveridge's  interest.  A  decree  of  par- 
tition was  had,  trustees  were  appointed  and  the  property 
sold  for  $5,200.  The  cause  was  then  referred  to  the  auditor 
to  distribute  the  proceeds.  Wliile  the  case  was  pending  be- 
fore the  auditor,  Horsey  discovered  the  fact  of  the  execution 
sale  of  Beveridge's  interest  to  Loughery  and  thereupon  im- 
mediately appeared  in  the  cause  by  petition  and  resisted 
the  distribution  to  Loughery  of  the  share  which,  but  for  the 
execution  sale,  would  be  distributable  to  Beveridge's  credi- 
tors. The  share  amounted  to  about  $1,500.  While  this 
matter  was  pending,  Horsey,  deeming  it  advisable  to  attack 
the  sale  directly  and  not  in  a  collateral  proceeding,  obtained 
an  order  of  court  staying  proceedings  as  to  the  distribution 
of  the  Beveridge-Loughery  share  and  giving  him  leave  to 
commence  such  proceedings,  by  bill  in  equity  or  otherwise, 
as  he  might  be  advised. 

He  thereupon  filed  this  bill  attacking  the  sale  upon  a 
number  of  grounds,  the  following  of  which  were  passed  upon 
by  the  court: 

1.  Because  the  levy  and  sale  did  not  take  place  within 
twelve  years  from  the  date  of  the  entry  of  the  judgment,  nor 
from  the  date  of  the  issuing  of  the  last^  fa.  thereon. 

2.  That  the  purchase  of  the  said  property  at  said  sale 
was  made  by  Loughery  for  the  benefit  of  Beveridge,  and 
for  the  avowed  purpose  of  depriving  this  complainant  of 
his  lien  upon  said  property  and  of  the  fruits  of  his  judg- 
ment, in  pursuance  of  an  agreement  made  before  said  sale, 
between  Loughery  and  Beveridge,  whereby  Loughery  was 
permitted  by  Beveridge  to  purchase  the  latter's  interest  at 
said  sale  and  to  retain  the  same  undisturbed  by  Beveridge, 
on  consideration  of  Loughery  cancelling  and  surrendering 
to  Beveridge  certain  of  the  latter's  overdue  promissory 
notes  held  by  Loughery  and  amounting  to  $935. 

The  answer  to  the  bill  denied  all  fraud  in  the  sale. 
Testimony  was  taken  and  the  facts  appear  in  the  opinion. 
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Frakkun  H.  Maoeet  for  complainant: 

The  complainant  contends  that  the  life  of  the  lien  of  this 
judgment  most  run  from  the  date  of  the  judgment.  If  this 
he  so,  the  judgment,  so  far,  at  least,  as  it  was  a  lien  upon 
the  property  in  question,  had  been  dead  three  months  and 
two  days  before  the  issuing  of  the  Ji.  /a.  under  which  the 
property  was  sold.  MuUiken  vs.  Duvall,  7  Gill  &  J.,  355 ; 
Hazelhurst  vs.  Morris,  28  Md.,  67;  Hagerstown  Bank  vs. 
Thomas,  35  Md.,  515,  518;  Mitchell  m  Chestnut,  31  Md., 
525;  Johnson  vs.  Hines,  61  Md.,  127;  Poe  Pr.,  tit.,  Scire 
Facias,  ch.  xxv,  §§  585-590;  /A,  tit.,  Execution,  ch.  xxvi, 
§  646;  Freem.  Exns.,§  282;  Freem.  Judg.,  §  394a. 

The  cases  of  Tenney  vs.  Hemenway,  53  111.,  97,  and  Davis 
vs.  Ehrman,  20  Penn.  St.,  266,  are  instructive  upon  this 
point,  viz.,  that  the  lien  of  a  judgment  is  not  kept  alive 
by  the  issuing  of  a  Ji.  fa. 

If  a  purchaser  at  an  auction  sale,  by  fraudulent  manage- 
ment or  misrepresentation,  prevent  the  attendance  of  others 
or  use  any  influence  to  put  down  fair  competition  in  bid- 
ding, a  court  of  equity  will  interpose  and  set  the  sale  aside 
on  the  ground  of  fraud.  Newman  vs.  Meek,  1  Freem.  Ch., 
441;  Underwood  vs.  McVeigh,  23  Oratt,  429:  Barrett  vs. 
Bath  Paper  Co.,  13  8.  C,  128;  Plaster  vs.  Barger,  5  Ind., 
232 ;  Martin  vs.  Banlett,  6  Bich.  L.,  541 ;  Butcher  vs.  Leake, 
44  111.,  398;  Slater  vs.  Maxwell,  73  U.  8.  (6  Wall.),  268; 
Cocks  vs.  Izard,  74  U.  8.  (7  Wall.),  559 ;  Aldrich  vs.  Mait- 
land,  4  Mich.,  207 ;  see  Plaster  rs.  Barger,  supra  (a  ease  of 
an  execution  sale).  Creditors  must  have  the  benefit  of 
debtor's  property. 

The  term  '^  vendor,"  at  a  sheriff's  sale  includes  all  whose 
interest  it  is  that  the  property  should  bring  its  full  value, 
and  subsequent  judgment  creditors  are  such  persons.  Bar- 
rett vs.  Bath  Paper  Co.,  13  8.  C,  146. 

A  combination  between  the  debtor  and  purchaser  at  a 
judicial  sale  for  the  benefit  of  the  debtor,  is  fraudulent  as 
to  his  creditors;  so  is  every  sale  with  intent  to  injure  or 
delay  the  creditors,  and  this  may  be  proved  by  circum- 
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stances  or  by  the  declaration  of  the  parties.  1  Story  Eq., 
§295;  Jones  I's.  Caswell,  3  Johns.  Cas.,  29. 

It  makes  no  diflFerence  whether  the  oflFer  be  to  pay  cash  or 
to  release  an  old  indebtedness.  Gardiner  vs,  Morse,  25 
Me.,  140. 

It  is  never  a  defence  to  say  of  a  particular  agreement 
coming  within  the  condemnation  of  a  general  rule  of  public 
policj,  that  it  ought  to  be  excepted  therefrom  because  it  did 
not  have  the  effect  which  the  law  attributes  to  such  «  class 
of  agreements.  Firemen's  Ch.  Assn.  vs.  Berghaus,  13  La. 
An.,  209. 

Moral  fraud  is  not  the  test.  Jones  vs.  P.  &  C.  R.  R.  Co., 
32  N.  H.,  555. 

Leon  Tobriner  for  defendants : 

The  objection  that  the  levy  and  sale  under  the  Ji.  fa. 
did  not  take  place  within  twelve  years  from  the  date  of 
the  judgment  or  from  the  issuing  of  the  last  Ji.  fa.,  is  settled 
by  the  opinion  of  the  court  in  Thompson  vs.  Beveridge, 
3  Mackey,  170. 

To  render  a  sale  void  because  of  a  combination  to  "stifle 
the  bidding,"  a  trick  or  artifice  must  be  resorted  to.  The 
object  must  be  to  stifle  competition ;  to  get  the  property  at 
an  under  value ;  the  combination  must  be  made  in  contem- 
plation of  a  sale.  See  Barrett  vs.  Bath  Paper  Co.,  13  S.  C, 
159. 

Objections  based  upon  irregularities  in  the  proceedings 
of  the  marshal  in  levying  the  writ,  cannot  be  raised  in  this 
suit  and  can  only  be  taken  advantage  of  in  the  cause  in 
which  they  were  committed.  Cooper  vs.  Barter,  2  Ind.,  253  i 
Swiggart  vs.  Harber,  5  111.  (4  Scam.),  371;  Reed  vs.  Austin, 
9  Mo.,  713;  Rigg  vs.  Cook,  9  III,  (4  Gilm.),  348;  Miles  vs. 
Knott,  12  Gill  &  J.,  453;  Ludlow  vs.  Ramsey,  78  U.  S.  (11 
Wall.),  587;  Cooper  vs.  Reynolds,  77  U.  S.  (10  Wall.),  315. 

Mr.  Justice  Jambs  delivered  the  opinion  of  the  court: 

On  the  18th  of  May,  1872,  the  plaintiff  recovered  judg- 
ment in  this  court  against  the  defendant  Beveridge  for 
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$388.60,  with  interest  from  August  17, 1871.  On  August  17, 
1872,  plaintiff  caused  a,  Jieri  facias  to  be  issued  on  this  judg- 
ment, which  was  duly  returned  ntiMa  bona^  and  again  on 
July  14,  1884,  an  alias  Ji.  fa.,  which  was  also  returned  nulla 

On  December  21,  1871,  Alois  Meisel  and  others  recov- 
ered judgment  in  this  court  against  the  same  defendant  for 
$100,  with  interest  from  January  21,  1871.  The  defendant 
Loughery  purchased  this  judgment  some  time  in  January 
or  February,  1884,  and  on  March  22, 1884,  just  twelve  years 
after  the  issuing  of  the  last  fi.  fa,y  caused  an  alias  fi,fa.  to 
be  issued. 

Meantime,  in  May,  1883,  Amanda  Beveridge,  mother  of 
the  defendant  Beveridge,  died  a  widow,  intestate,  and  seized 
and  possessed  of  the  eastern  half  of  lot  6  in  reservation  11 
in  Washington,  and  thereupon  the  said  defendant  inherited 
one-third  interest  in  the  premises.  Loughery  caused  the 
Meisel  judgment  to  be  levied  thereon  on  March  24,  1884, 
and  on  May  5, 1884,  a  sale  under  this  le^^y  was  made  by  the 
marshal  of  the  District,  at  which  Loughery  became  pur- 
chaser for  $100.  On  the  next  day  a  deed  was  executed  to 
him  by  the  marshal. 

Under  the  rule  laid  down  in  Thompson  V8,  Beveridge,  3 
Mackey,  174,  it  appears  that  both  the  plaintiff's  judgment 
and  the  Meisel  judgment  had  been  continued  in  force  by 
the  issuing  and  return  of  the  writ  off.  fa. 

At  the  time  of  the  sale  under  the  Meisel  judgment,  there 
were  several  other  prior  judgments  which  were  then  liens 
on  the  premises,  but  those  liens  were  allowed  afterwards  to 
expire.  It  appears  that  when  Loughery  bought  the  Meisel 
judgment,  he  held  promissory  notes  of  the  defendant  Bev- 
eridge to  the  amount  of  |935.  It  is  unnecessary  to  go  into 
the  details  of  the  pleadings  and  proofs  relating  to  the  use 
made  of  this  claim  in  making  the  judicial  sale;  but  we  are 
satisfied  that  an  agreement  was  made  between  Loughery 
and  Beveridge  that  the  latter  would  withdraw  all  opposition 
or  interference  with  the  sale  if  Loughery  would  give  him  up 
these  notes  on  making  the  purchase  at  the  marshal's  sale; 
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and  we  hold  that  the  purchase  hy  Loughery  was  therehy 
tainted  by  fraud  against  other  creditors. 

On  the  24th  of  May,  1884,  Loughery  conveyed  the  undi- 
vided interest  purchased  by  him  to  Leon  Tobriner,  in  trust, 
to  secure  his  note  for  $326,  to  the  defendant  Zachariah  To- 
briner. Afterwards,  on  23d  June,  1884,  proceedings  in  par- 
tition were  commenced  in  this  court  by  one  of  the  heirs  of 
Amanda  Beveridge,  to  which  Loughery  and  Leon  and  Zacha- 
riah Tobriner  were  made  defendants.  That  cause  proceeded 
to  a  decree  for  sale,  in  which  Leon  Tobriner  and  the  de- 
fendant Blair  were  appointed  trustees  to  sell,  and  the  premi- 
ses were  sold  for  $6,200.  The  cause  was  referred  to  the  au- 
ditor to  state  the  account  of  the  trustees  and  a  distribution 
of  the  proceeds.  It  was  only  after  this  that  the  plaintiff 
learned,  for  the  first  time,  of  the  judicial  sale  of  Beveridge'a 
interest  to  Loughery,  and  thereupon,  upon  his  petition,  he 
was  made  party  to  the  proceedings.  It  appears  that  the 
proceeds  of  the  partition  sale  are  in  the  registry  of  the  court. 

As  we  have  already  said,  we  hold  that  the  arrangement 
between  Loughery  and  Beveridge  was  in  fraud  of  the  rights 
of  other  creditors,  but  this  fraud  does  not  affect  the  title  of 
the  purchaser  at  the  partition  sale,  and  the  property  itself 
cannot  be  reached.  But  the  proceeds  of  the  property  are  still 
in  the  hands  of  the  court,  and,  as  against  Loughery,  we  see 
no  difficulty  in  treating  them  just  as  we  should  have  treated 
the  property.  We  shall  still  hold  that  Loughery  cannot, 
by  the  arrangement  concerning  the  notes  held  by  him,  ac- 
quire any  interest  beyond  the  judgment  assigned  to  him  and 
which  he  was  seeking  to  satisfy. 

We  hold,  therefore,  that  after  payment  of  the  amount 
due  on  this  judgment  and  of  the  note  secured  to  Zachariah 
Tobriner,  the  proceeds  of  the  sale  in  the  partition  proceed- 
ings shall  be  applied  to  the  judgment  of  plaintiff,  and  that 
only  the  balance,  if  any,  should  go  to  Loughery. 

Decree  accordingly. 
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Fredebick  Housam  va.  Louise  Kunbckb  bt  al. 

Law.    No.  24,004. 

f  Decided  October  36,  1886. 

i  The  Chubf  Justice  and  Justices  Jakes  and  Mbreick  sitting. 

Where  the  landlord  lets  the  tenant  into  possession,  and  the  tenant  afteiv 
wards  surrenders  the  propert}^  to  a  stranger,  the  latter,  on  ejectment 
brought  by  the  landlord,  can  only  defend  by  showing  title  in  himself. 

The  Case  is  stated  in  the  opinion. 

Franklin  H.  Mackey  for  plaintiff : 

It  is  a  well  settled  rale  that  neither  the  tenant  nor  any- 
one claiming  under  him,  or  put  into  or  admitted  to  pos- 
session hy  him,  can  dispute  the  landlord's  title.  Knight 
va,  Smythe,  4  M.  &  S.,  347;  Swift  vs.  Gage,  26  Vt,  224; 
Smith  Land.  &  Ten.,  234,  n.  a ;  Merryman  va.  Bourne,  9 
Wall.,  592. 

If  a  person  having  the  mere  right  ohtains  possession  by 
contract  with  him  who  has  it,  he  cannot  be  remitted  to  his 
mere  right,  but  must  hold  the  possession  according  as  he 
received  it,  because  it  was  his  folly  to  take  possession  in 
that  manner  without  recovering  it  by  lawful  means.  Saun- 
ders r^.  Lord  Annesley,  2  Schoales  &  L.,  103. 

A  defendant  in  ejectment,  having  procured  the  posses- 
sion from  the  plaintiff's  tenant,  will  not  be  permitted  to 
question  the  plaintiff's  right.  Turley  va.  Rodgers,  1  A. 
K.  Marshall,  245;  Newman  va.  Mackin,  13  Sm.  &  M.,  383; 
Phillips  va.  Roth  well,  4  Bibb  (Ky.),  33 ;  Jackson  va.  Har- 
din, 4  Johns.,  210.  And  see  Willison  va.  Watkins,  3  Pet., 
43;  Fuller  r*.  Sweet,  30  Mich.,  237;  Rogers  va.  Pitcher,  6 
Taunt.,  202;  Williams'  Ex'r  va.  Bartholomew,  1  B.  &  P., 
236;  Ad.  Ej.,  57,  n.  2;  Jackson  va.  Davis,  5  Cow.,  123; 
Same  vs.  Harsen,  7  Cow.,  323;  Ad.  Ej.,  247;  Tayl.  Land. 
Ss  Ten.,  §  705,  and  cases  cited. 

A  tenant  in  possession  under  title  can  make  no  valid  at- 
tornment to  anyone  not  in  privity  with  that  title.  Fuller 
va.  Sweet,  30  Mich.,  237. 

The  claim  by  the  defendants  that  the  plaintiff  must 
38 
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show  collusion  between  the  tenants  and  the  pa;*ty  let  into 
possession  by  them,  is  plainly  untenable  in  view  of  the  au- 
thorities cited.  It  is  against  the  reason  of  the  law  and 
good  faith  that  a  landlord  having  put  his  tenant  into  pos- 
session, should  afterwards,  when  by  the  act  of  the  tenant 
he  is  forced  to  an  action  of  ejectment,  have  put  upon  him 
the  burden  of  showing  collusion  between  the  tenant  and  the 
stranger,  a  matter  which  is  frequently  more  difficult  to 
prove  than  a  strict  legal  title. 

B.  F.  Lbighton  for  defendants : 

The  case  does  not  come  within  the  rule  estopping  the  ten- 
ant to  impeach  the  title  of  his  landlord.  Behrens  obtained 
the  possession  from  the  tenants,  not  in  acknowledgment 
of  their  title,  but  claiming  a  better  title. 

Mr.  Justice  James  delivered  the  opinion  of  the  court : 

The  plaintiff  in  this  cause  filed  his  declaration  against 
the  tenants  in  possession ;  but  the  present  defendants,  claim* 
ing  title,  were,  on  motion,  made  parties.  At  the  trial  the 
plaintiff  failed  to  make  out  a  good  title  by  deed,  but  pro- 
duced evidence  that,  being  in  possession  and  claiming  title, 
he  verbally  leased  the  property  in  several  parcels  to  Knabe 
and  Blucher  respectively,  who  entered  under  the  leases,  ac- 
knowledging the  plaintiff  as  their  landlord  and  paying  to 
him  a  monthly  rent.  Afterwards,  while  they  were  so  in 
possession,  one  Behrens  obtained  a  tax  deed  for  the  premi- 
ses, and  Knabe  and  Blucher,  on  his  demand,  attorned  to 
him,  refusing  thereafter  to  pay  rent  to  the  plaintiff  and  pay- 
ing it  to  Behrens. 

The  court,  after  informing  the  jury  that  the  plaintiff  had 
not  succeeded  in  proving  a  good  title  by  deed,  and  that,  if 
the  case  had  stopped  there,  he  would  be  out  of  court,  fur- 
ther instructed  them  as  follows : 

"There  is  another  rule  of  law,  however,  relating  to  land- 
lord and  tenant.  That  is,  that  when  a  man  goes  into  pos- 
session of  property  as  tenant  under  another,  he  is  not  al- 
lowed to  dispute  his  landlord's  title.-    When  a  man  goes  into 
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possession  of  property  as  tenant  to  another,  he  is  not  al- 
lowed to  attorn  to  a  stranger,  to  the  detriment  of  his  land- 
lord's title,  unless  the  stranger  has  a  superior  title.  The 
law  says,  you  went  in  under  this  man  as  a  tenant,  and 
you  will  have  to  give  possession  hack  to  him  or  you  cannot 
question  his  title.  He  is  allowed  to  show  that  the  land- 
lord's title  has  become  extinct  since  he  went  into  posses- 
sion ;  he  cannot  show  that  it  was  not  good  originally. 

^^  In  this  case  if  the  tenant  could  have  shown  that  a  valid 
title  had  been  acquired  under  this  tax  title,  he  might  have 
shown  that  fact,  and  those  claiming  under  the  tax  title, 
the  defendants,  would  have  been  all  right.  It  is  not  shown 
that  the  tax  title  was  valid  and  altered  the  title  of  the  land- 
lord under  whom  these  tenants  took  possession.  Now,  if 
these  tenants,  Enabe  and  Blucher,  had  remained  in  posses- 
sion, they  would  not  have  been  able,  if  Housam  had  sued 
them  to  get  possession,  to  dispute  his  title.  AH  that  would 
have  been  necessary  for  the  landlord  to  do  would  have 
been  simply  to  prove  that  they  went  into  possession  under 
him,  and  the  landlord  might  have  stopped  there  and  have 
then  called  upon  them  to  make  their  defence.  If  the  ten- 
ant sublets  to  somebody  else,  the  rule  of  law  would  be  the 
same.  Anybody  claiming  under  the  tenant  would  stand  in  * 
his  shoes  and  could  not  make  any  better  defence  against  the 
landlord^'s  claim  tl\ckn  the  tenant  could.  In  this  case  you 
will  observe  that  Behrens  did  not  go  in  as  a  sub-tenant; 
that  is,  he  did  not  claim  under  these  tenants,  but  he  went 
to  the  tenants  and  got  them  to  surrender  possession  to  him. 
The  law  appears  to  be  that,  when  this  is  is  done  without  the 
consent  of  the  landlord,  the  new-comer  stands  in  the  same 
position  that  the  tenant  does,  and  he  cannot  dispute  the 
landlord's  title ;  and  if  you  believe  that  that  was  the  case 
here,  that  the  whole  of  this  property  was  acquired  by 
Behrens  through  its  being  delivered  by  the  tenants  of 
Housam  to  him,  it  is  only  necessary  for  the  plaintiff  to 
prove  that." 

The  defendants  excepted  to  the  following  portion  of  this 
instruction : 
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"In  this  case  you  will  observe  that  Behrens  did  not  go 
in  as  a  sub-tenant;  that  is,  he  did  not  claim  under  these 
tenants,  but  he  went  to  the  tenants  and  got  them  to  sur- 
render possession  to  him.  The  law  appears  to  be  that, 
when  this  is  done  without  the  consent  of  the  landlord,  the 
new-comer  stands  in  the  same  position  that  the  tenant 
does,  and  he  cannot  dispute  the  landlord's  title/' 

It  is  unnecessary,  at  this  late  day,  to  refer  to  authorities 
in  support  of  the  rule  which  forbids  a  tenant,  or  any  person 
who  steps  into  his  place,  to  question  the  title  of  which  the 
tenant  availed  himself  in  accepting  possession  from  the 
lessor,  but  which  permits  him  to  show  that  that  title  has 
been  put  to  an  end  and  that  his  holding  is  by  another  and 
better  title  which  has  taken  its  place.  In  accordance  with 
this  rule,  the  court  first  informed  the  jury  that  if  it  had  been 
shown  that  a  valid  title  had  been  acquired  under  the  tax 
deed,  the  defendants  claiming  under  that  title  would  have 
been  all  right.  This  would  have  been  the  case  of  an  evic- 
tion by  title  paramount  and  a  new  holding  under  the  new 
title.  But  a  valid  title  was  not  shown  by  mere  production 
and  proof  of  a  tax  deed,  and  the  case  was  therefore  not 
one  of  eviction  and  determination  of  the  original  title  by 
a  superior  title.  The  court  pointed  out,  therefore,  that  the 
transaction  between  the  tenants  and  Behrens  was  a  sur- 
render to  one  not  having  or  shown  to  have  a  better  title. 
In  such  cases  the  transaction  by  which  the  possession 
passes  from  the  tenant  to  the  new-comer,  cannot  be  treated 
as  an  eviction  at  all,  but  stands  on  the  footing  of  a  contract 
transaction  between  the  tenant  and  the  party  to  whom  he 
yields  possession.  Of  course  a  mere  contract  transfer  by 
the  tenant  passes  only  his  rights  and  his  position,  unless  the 
landlord  comes  in  and  consents  that  it  shall  operate  as  a  sur- 
render, also,  of  his,  the  landlord's  title.  With  this  con- 
sent, the  ordinary  case  in  which  the  landlord's  original  title 
has  been  determined  since  the  tenancy  began  would  arise, 
and  the  tenant  or  his  new  landlord  could  depend  on  the 
new  tenure.  Without  it,  the  tenant  and  the  new-comer, 
who  does  not  show  title  in  himself,  will  have  made  only  an 
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arrangement  between  themselves  which  in  no  way  affects 
the  landlord. 

The  instruction  given  to  the  jury  on   both  points  was 
strictly  correct,  and  judgment  is  affirmed. 


Thk  Northern  Liberty  Market  Co.  vs.  August  Stbubnbr. 

Law.    No.  22,799. 

Same  vs.  Joseph  Prather. 

Law.    No.  23,838. 

f  Decided  November  9,  1885. 

I  The  Chief  Justice  and  Justice  Jambs  sitting:. 

1.  Where  there  is  no  allegation  of  mistake,  money  paid  to  the  plaintiff  upon 
one  claim  cannot  be  recovered  by  way  of  set-off  to  another  and  different 
claim. 

2.  It  is  a  sufficient  consideration  to  support  an  action  upon  a  promissory 
note  that  it  was  given  in  pursuance  of  a  compromise  of  a  disputed  claim. 

statement  of  the  CASB. 

These  cases  were  argued  at  the  same  time  and  decided  to« 
gether  upon  the  following  state  of  facts: 

The  plaintiff,  a  body  corporate  under  the  general  incorpo- 
ration act  in  force  in  the  District  of  Columbia^  acquired  the 
title  in  fee  simple  to  half  a  square  of  ground  in  the  city  of 
Washington;  erected  thereon  a  large  and  commodious  mar- 
ket building,  containing  numerous  stalls  adapted  to  the  vari- 
ous kinds  of  business  usually  conducted  in  a  public  market, 
and  sold,  at  public  auction,  to  various  persons,  the  right  to 
occupy  the  several  stalls  for  a  term  of  ninety-nine  years,  re- 
newable forever,  at  a  fixed  rental  per  month.  The  act  pro- 
vides for  incorporating  "  any  three  or  more  persons,  who  de- 
sire to  form  a  company  for  the  purpose  of  carrying  on  any* 
kind  of  manufacturing,  agricultural,  mining,  mechanical,  in- 
surance, mercantile,  transportation  or  marketing  business  in 
the  District,"  the  term  of  corporate  existence,  not  to  exceed 
twenty  years,  but  with  capacity  in  law  to  purchase,  hold  and 
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convey  "  any  real  or  personal  estate  whatever  which  may  be 
necessary  to  enable  the  company  to  carry  on  its  operations," 

The  defendant  Steubner  purchased  stall  No.  883  at  the 
public  auction  above  referred  to  and  paid  (400  on  account 
of  the  purchase  money,  but,  questions  having  arisen  as  to  the 
validity  of  the  leases,  paid  no  more.  Subsequently  to  his 
purchase  he  removed  from  stall  No.  838  to  stall  No.  315, 
with  the  consent  of  the  plaintiff,  under  an  agreement  to  pay 
rent  for  the  latter  stall  at  the  rate  of  $10  per  month.  The 
action  against  him  was  for  rent  accrued  under  this  agree- 
ment. The  defence  was,  first,  a  plea  by  way  of  recoup- 
ment, and  secondly,  a  plea  by  way  of  set-otf,  both  based  upon 
the  above  payment  of  $400,  claiming  that  the  consideration 
therefor  had  failed.  The  plaintiff,  under  its  charter,  being 
without  capacity  to  lease  its  stalls  for  ninety-nine  years,  or 
for  any  other  period  whatever.  The  circuit  court,  upon 
proof  of  the  facts  above  recited,  instructed  the  jury  to  re- 
turn a  verdict  for  the  defendant,  to  which  instruction  the 
plaintiff  excepted. 

The  defendant  Prather  purchased  two  of  the  stalls  at  the 
auction  sale,  paid  $200  dollars  in  cash,  and  gave  his  notes 
for  $1,895.92,  the  residue  of  the  purchase  money.  At  the 
time  of  the  sale  the  market  building  was  subject  to  an  en- 
cumbrance of  $100,000,  but,  by  a  consent  decree  passed  in 
an  equity  cause  between  the  holders  of  the  encumbrance,  the 
plaintiff*  and  a  number  of  the  stall  holders,  it  was  adjudged 
that  any  sale  under  the  encumbrance  should  be  subject  to 
the  rights  of  the  purchasers  of  stalls;  and  on  the  next  day 
the  defendant,  with  others  similarly  situated,  compromised 
with  the  company  upon  the  basis  of  an  abatement  of  fifty 
per  centum  per  annum  or  the  amount  of  the  unpaid  orig- 
inal purchase  money  notes,  gave  new  notes  for  the  residue  of 
said  purchase  money,  and  took  from  the  company  its  receipt 
for  the  same,  agreeing,  upon  payment  thereof,  to  execute 
and  deliver  to  him  a  clear  and  unencumbered  lease  of  his 
stalls  for  the  term  of  ninety-nine  years  from  the  date  of 
purchase,  renewable  forever,  according  to  the  terms  of  the 
purchase.    The  action  against  Prather  was  a  suit  upon  the 
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unpaid  compromise  notes.  The  defences  relied  upon  were, 
that  the  plaintift*,  being  limited  by  its  charter  to  an  existence 
of  twenty  years,  was  without  power  to  make  a  lease  of  ninety- 
nine  years,  renewable  forever;  that  under  the  general  incor- 
poration act,  under  which  the  company  was  organized,  the 
only  business  it  was  authorized  to  do  was  the  carrying  on  of 
the  business  of  marketing,  and  not  the  leasing  of  its  stalls  to 
others  for  that  purpose;  and  that  the  consideration  of  the 
compromise  notes  was  the  plaintifi''s  undertaking  to  perfect 
the  defendant's  title  to  his  term  which  was  never  done.  At 
the  trial,  the  plaintiff  having  introduced  evidence  tending 
to  prove  the  several  facts  above  stated, rested;  whereupon  the 
circuit  court  instructed  the  jury,  upon  those  facts,  to  render 
a  verdict  for  the  defendant,  to  which  instruction  the  plaintiff 
excepted. 

Leigh  Robinson  and  J.  J.  Darlinoton  for  plaintiff: 

A  corporation,  limited  in  its  existence  to  twenty  years, 
but  empowered  to  "  purchase,  hold  and  convey  any  real  or 
personal  estate  whatever,  which  may  be  necessary  to  enable 
the  company  to  carry  on  its  operations,"  may  make  a  valid 
lease  for  ninety-nine  years,  renewable  forever.  1  Bl.  Com., 
•78;  2  Kent  Com.,  227;  4  Gr.  Currie's  Dig.,  65,  sec.  25;  2 
Bl.  Com.,  818;  Nicoll  vs.  Erie  R.  R.  Co.,  12  N.  Y.,  121; 
White  Water  Valley  Co.,  vs.  Vallette,  21  How.,  424;  New- 
ark  vs.  Elliott,  5  Ohio  St.,  113;  Reynolds  vs.  Starch  Co.,  6 
Ohio,  204;  Treaiwell  vs.  Salisbury,  &c.,  Co.,  7  Q-ray,  404; 
Brigham  vs.  Weiderwax,  1  N.  T.,  509;  Lea  vs.  Hernandez, 
10  Tex.,  137,  &c.,  &c.     Omne  majus  in  se  coniinet  minus. 

The  covenant  to  renew  runs  with  the  land,  and,  therefore, 
does  not  require  the  continued  existence  of  the  lessor  to 
eft'ectuate  its  observance.  Stat.  82,  Hen.  VIII,  ch.  84,  sec.  2; 
Kawle  on  Covenants  for  Title,  ch.  8.,  p.  388,  and  citations. 
Smith's  Leading  Cases,  vol.  1,  part  1,  p.  115,  Spencer's  Case, 
etc. 

A  purchaser  of  lauds  from  an  incorporated  company  is 
chargeable  with  notice  of  all  the  restrictions  upon  the  power 
to  hold  and  convey  lands  contained  in  its  charter.  Merritt 
vs.  Lambert,  1  Hoff.,  ch.  166. 
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The  general  incorporation  act  provides  for  the  creation  of 
"market  corporations;"  and  the  business  of  these  corpora- 
tions, the  court  will  judicially  recognize,  is  to  erect  market 
houses,  classify  and  dedicate  their  stalls  to  the  several  classes 
of  market  merchandise,  and  lease  them  to  butchers  and 
others  to  supply  the  public  with  such  goods. 

Again,  the  act  provides  for  mercantile  and  market  cor- 
porations. The  latter  are  in  addition  to  the  former,  and, 
obviously,  were  intended  for  a  different  purpose  than  simply 
buying  and  selling  on  the  corporation's  own  account. 

Finally,  the  general  incorporation  act  being  a  public  stat- 
ute, and  the  plaintiff's  certificate  of  incorporation  a  public 
record,  the  defendant  is  conclusively  presumed  to  have  known 
all  the  facts  when  he  made  the  compromise  and  is  bound  by 
it.  12  Pet.,  66.  The  Market  Co.  vs.  Kelley,  118  U.  S.,  199, 
is  decisive  of  the  case. 

H.  O.  Clauohton  for  defendant  : 

The  act  does  not  authorize  an  incorporation  for  the  purpose 
of  building  a  market  house  to  be  leased  to  third  parties  to 
bid  used  by  them  in  carrying  on  their  marketing  business.  It 
no  more  authorizes  this  than  it  authorizes  a  mercantile  cor- 
poration to  erect  buildings  to  be  leased  to  third  parties  to 
be  used  in  carrying  on  the  mercantile  business  of  the  latter. 

A  corporation  has  no  power  except  what  is  given  by  its  in- 
corporating act,  either  expressly  or  as  incidental  to  its  ex- 
istence and  to  its  express  powers.  Beatty  vs.  Knowles,  4 
Pet.,  152;  Perrin  vs.  Ches.  &  Del.  Canal  Co.,  9  How.,  172; 
Russell  vs.  Jopping,  5  McLean,  194;  Abbott's  Dig.  Cor.,  vol. 
1,  p.  667;  citing  numerous  authorities. 

There  is  a  difference  between  exercising  'powers  wholly 
foreign  and  exercising  legitimate  powers  to  an  improper  ex- 
tent. Whitman  Mining  Co.  vs.  Baker,  8  Nev.,  886;  Little- 
wort  vs.  Davis,  50  Miss.,  408;  Rock  River  Bank  vs.  Sher- 
wood, 10  Wis.,  280;  Beach  vs.  Fulton  Bank,  8  Wend.,  578; 
People  vs.  Ginn,  96  N.  Y. 

There  is  a  difference  ^between  incorporation  by  the  legis- 
lature, and  under  a  general  law.  See  Patterson  vs.  Arnold, 
46  Penn.  St.,  410. 
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Corporations  cannot  transfer  to  others  their  property  for 
the  purpose  of  carrying  on  the  business  which  they  them- 
selves were  incorporated  for.  Thomas  t)s.  R.  R.  Co.,  101  U. 
S.,  71. 

While  only  the  State  can  declare  that  there  is  no  corpo- 
ration, the  citizen  may  defend  against  its  unauthorized  or 
void  transactions.     City  Fire  Ins.  Co.  vs.  Carrugi,  41  Qa..  660. 

A  natural  person  may  make  a  lease  for  ninety-nine  years, 
with  covenant  for  renewal,  but  an  artificial  person,  whose 
being  and  succession  expire  in  twenty  years,  cannot.  The 
covenant  binds  the  heirs  of  the  former,  and  may  be  enforced 
against  them;  but,  in  the  latter  case,  the  corporation  and  its 
succession  passing  out  of  existence,  the  renewal  is  impossible. 

The  compromise  related  to  the  encumbrance  upon  the 
market  property  and  had  no  reference  to  the  want  of  power 
to  make  the  lease. 

Mr.  Chief-Justice  Carttkr  delivered  the  opinion  of  the 
court: 

In  the  case  of  the  Northern  Liberty  Market  Company 
against  Steubner,  we  are  presented  with  the  following  state 
of  facts  as  recited  in  the  record : 

•^  Upon  the  trial  of  this  cause,  the  plaintift*,  to  maintain 
the  issue  on  its  part  joined,  gave  evidence  tending  to  prove 
that  it  was  a  body  corporate  organized  under  the  general  in- 
corporation act  of  the  District  of  Columbia;  that  it  owned 
in  fee  (subject  to  a  deed  of  trust  for  a  part  of  the  purchase 
money)  the  west  half  of  square  numbered  five  hundred  and 
fifteen  in  the  city  of  Washington  and  the  District  of  Col- 
umbia; that  prior  to  January,  1875,  it  erected  on  said  ground, 
or  part  thereof,  a  large  and  commodious  market  building 
with  numerous  stalls,  adapted  to  the  various  kinds  of  busi- 
ness usually  conducted  in  a  public  market.  That  in  Janu- 
ary, 1876,  it  sold  at  public  auction,  after  due  notice,  the 
right  to  occupy  said  stalls  for  a  term  of  ninety-nine  years, 
renewable  forever;  that  the  plaintiff  purchased  on  said  terms 
stall  No.  383,  and  entered  into  possession  thereof;  that  he 
paid  the  deposit  required  at  the  time  of  the  sale,  and  there- 
39 
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after  paid  some  of  the  purchase  money  notes;  that  hy  the 
consent  of  the  plaintifi'  he  removed  from  said  stall  first 
purchased  by  him  to  another  stall,  to  wit,  stall  No.  815;  that 
on  the  first  day  of  March,  A.  D.  1^81,  the  said  defendant 
was  indebted  to  the  plaintiff  in  the  sum  of  $112,  for  rent  of 
said  stall  so  occupied  by  him.  It  was  admitted  that  said 
sum  had  never  been  paid,  either  in  whole  or  in  part.  And 
thereupon  the  plaintifiT  rested. 

"  Whereupon  the  defendant  having  been  called,  testified 
that  he  purchased  the  first-mentioned  stall,  and  had  paid 
thereon  the  sum  of  $400  on  account  of  the  notes  executed 
by  him  as  aforesaid  ;  that  said  sum  had  never  been  re- 
turned to  him  by  the  plaintifi',  and  he  claimed  the  right  to 
set  ofi'  said  sum  against  the  plaintiffs*  demand  to  the  extent 
of  said  demand.  And  the  court  sustained  this  view  and 
instructed  the  jury  to  find  a  verdict  for  the  defendant  ,to 
which  ruling  and  instruction  of  the  court  the  said  plain- 
tiff  by  its  counsel  then  and  there  duly  excepted." 

We  do  not  think  that  the  facts  here  recited  entitle  the 
defendant  to  make  a  set  ofi*  of  any  portion  of  the. amount 
piid  by  him  oo  account  of  the  purchase  of  thisstall.  The 
only  light  that  the  court  has  on  the  subject  is  that  the 
plaintiff  ^'sold  at  public  auction,  after  due  notice,  the  right 
to  occupy  said  stalls  for  a  term  of  ninety -nine  years,  re- 
newable forever;  and  the  defendant  purchased  on  said  terms 
stall  No.  888  and  entered  into  possession  thereof ;  that  he 
paid  the  deposit  required  at  the  time  of  the  sale^  and  there- 
after paid  some  of  the  purchase  money  notes." 

Welly  what  does  this  amount  to?  How  can  the  fact  that 
the  market  company  sold  this  stall  for  a  given  price  to  the 
defendant,  who  paid  a  part  of  the  money  on  it,  raise  a  right 
in  the  defendant  to  set  ofi*  that  payment  against  his  liability 
for  the  money  due  on  a  difierent  stall?  From  the  very 
terms  of  the  recital  here,  he  ought  not  to  recover  it  back. 
He  does  not  set  forth  that  this  money  was  obtained  from  him 
by  fraud  and  deception.  If  he  did,  he  could  not  set  it  ofi'  in 
an  action  of  assumpsit,  for  the  supervention  of  the  issue  of 
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fraad  would  deprive  it  of  that  reciprocation  of  indebtednesa 
which  enables  a  party  to  come  into  court  and  set  oif  a  recip- 
rocal indebtedness.  You  have  to  introduce  a  new  issue,  one 
of  a  tortious  character,  for  the  purpose  of  establishing  the 
foundation  of  the  liability;  and  the  moment  you  are  com- 
pelled to  do  that,  you  deprive  the  set  off  of  its  eligibility  to 
oppose  itself  to  a  demand. 

It  does  not  appear  that  the  money  was  paid  by  mistake  ; 
it  is  not  even  assumed  that  it  was.  It  was  paid  understand- 
ingly.  It  was  paid  in  consideration  of  the  sale  of  a  lease- 
hold interest  in  a  stall  in  the  market  house.  There  is  no 
allegation  that  it  was  without  consideration.  On  the  con- 
trary, so  far  as  the  record  goes,  there  was  a  thoroughly  legal 
and  reasonable  contract  upon  a  sufficient  consideration. 
From  the  very 'terms,  then,  of  the  recital  in  the  record  the 
defendant  shows  that  he  is  not  entitled  to  recover  back  this 
money. 

It  was  argued,  however,  that  the  market  company  had  no 
existence  for  the  purpose  of  making  leases  of  its  stalls,  and 
that  even  if  it  had  an  existence  for'tbat  purpose,  the  right  did 
not  reach  to  the  extent  exercised  in  this  case.  In  other 
words,  the  point  was  raised  and  strenuously  insisted  upon 
that  the  market  company,  although  it  owned  the  fee  simple 
of  the  market,  had  no  power  under  its  charter  to  make  a 
lease  of  its  stalls  for  ninety-nine  years,  renewable  forever, 
for  the  reason  that  its  corporate  existence  was  limited  to 
twenty  years.  If  that  question  were  properly  raised  here  we 
would  have  to  determine  it.  Individually,  I  have  no  doubt 
about  the  power  of  this  corporation  to  sell  all  it  has  in 
this  property;  to  give  just  as  large  a  title  as  it  has  in  it — a, 
title  in  fee  simple.  It  had  the  power  to  hold  that  title;  to 
make  the  purchase  and  during  its  existence  it  had  the  power 
to  sell  it.  But  that  is  merely  my  individual  opinion.  The 
court  does  not  consider  that  question  to  be  raised  by  the 
record,  and  therefore  will  not  pass  upon  it. 

In  a  case  which  was  heard  in  the  Supreme  Court  of  the 
United  States  on  appeal  from  this  court,  the  case  of  the 
Northern  Liberty  Market  Co.  vs.  Kelly,  118  U.  S.,  199, 
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this  very  question  was  referred  to,  but  left  open,  the  court 
paying  that  it  was  unnecessary  to  determine  it  in  the  case 
before  it,  and  we  think  it  is  also  unnecessary  to  determine 
it  here.  All  that  we  now  decide  is  that  the  defendant  has 
not,  upon  his  own  statement,  shown  that  he  is  entitled 
to  this  money.  lie  says,  upon  this  record,  that  he  pur- 
chased stall  No.  333,  and  he  asks  to  have  the  purchase 
money  paid  back  without  showing  why  it  should  be  paid 
back.  The  purchaser  of  any  piece  of  property  might,  with 
the  •  same  propriety,  make  the  same  request.  We  are  all 
united  in  the  opinion  that  no  right  to  set  oft'  this  money 
has  been  shown  in  this  case.  The  judgment  is  therefore  re- 
versed. 

The  case  of  the  same  company  against  Joseph  Prather 
has  also  been  submitted  to  us.  A  similar  case — substan- 
tially on  all  fours  with  this,  the  suit  being  upon  the  same 
subject-matter  and  between  the  same  parties,  if  not  in  person 
at  leaist  in  identity  with  this  plaintift' — was  decided  by  the 
Supreme  Court  of  the  United  States  in  the  case  of  Kelly 
which  I  have  just  referred  to.  In  that  case  the  parties 
had  treated,  as  here,  in  compromise,  and  notes  had  been 
given  in  pursuance  of  that  compromise,  and  the  court  held 
that  the  compromise  was  a  sufficient  consideration  for  the 
promise  to  pay.  Mr.  Justice  Gray,  delivering  the  opinion 
of  the  court,  after  reciting  the  facts  said  : 

'^The  plaintift*  insists  that  the  original  notes  were  valid, 
because  a  corporation  empowered  to  hold  and  convey  real 
estate  for  the  objects  of  its  incorporation,  may  convey  an 
estate  in  fee,  or  any  less  estate,  in  lands  which  it  has  pur- 
bhased,  and  may,  therefore,  make  a  valid  lease  of  them  for 
any  term  of  years,  though  extending  beyond  the  limit  of 
its  corporate  existence.  But  it  is  unnecessary  to  express  a 
definitive  opinion  upon  that  point,  because  it  is  agreed  in 
the  case  stated  that  the  defendant  gave,  in  compromise  of 
the  original  twenty  notes  for  J171.05  each,  the  new  notes 
for  $1,881.60.  If  the  plaintift*  had  exceeded  its  corporate 
powers  in  making  the  original  contract,  yet  it  had  authority 


Market  Company  vs.  Steubnbr.  309 

to  compromise  and  settle  all  claims  by  or  against  it  under 
that  contract.  Morville  vs.  American  Tract  Society,  123 
Mass.,  129.  The  compromise  of  the  disputed  claim  on  the 
original  notes  was  a  legal  and  suflScient  consideration  for  the 
new  note.  Cook  vs.  Wright,  1  B.  &  S.,  559;  Tuttle  vs. 
Tuttle,  12  Met.,  551;  Riggs  vs.  Hawley,  116  Mass.,  596. 
By  the  terms  of  the  agreement  of  compromise  the  plain- 
tiif's  cause  of  action  on  the  original  notes  was  not  to  revive, 
in  case  of  the  new  note  not  being  paid  at  maturity,  ex- 
cept upon  the  surrender  of  this  note  to  the  defendant. 
The  plaintiff,  not  having  surrendered  it,  but  holding  and 
suing  upon  it  as  well  as  upon  the  original  notes,  has  not 
performed  the  condition  on  which  the  revival  of  the  right 
of  action  of  the  original  notes  depended.  It  follows,  that 
the  plaintiff  cannot  recover  in  this  action  on  the  original 
notes  for  J171.05  each,  but  is  entitled  to  recover  on  the  new 
note  for  Jl, 881.60,  and  also,  for  like  reasons,  on  the  note  for 
$394.08,  made  by  Cross  and  guaranteed  by  the  defendant." 

Now  this  action — the  case  at  bar — was  brought  upon  simi- 
lar notes  and  none  other,  and  I  do  not  think  that  anything 
that  I  could  say  would  emphasize  the  judgment  of  this 
court  more  than  what  has  been  said  in  the  case  which  I 
have  just  read.  In  that  case  the  Supreme  Court  of  the 
United  States  decided  two  things  in  express  terms  which 
directly  apply  to  the  case  at  bar.  One  is  that  the  original 
notes  supplanted  by  the  compromise  cannot  be  sued  upon, 
and  the  other  is  that  the  notes  given  in  pursuance  of  the 
compromise  can  be.  That  decision  determines  this  case, 
and  ought  to  have  quieted  it  before  it  was  argued.  The 
judgment  is  reversed. 
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The  XJnitkd  States,  on  the  Relation  op  Lutzardo  Anga- 
RICA  DB  LA  RuA,  Executrix  of  Joaquin  Garcia  de  Angarica. 

V8. 

Thomas  F.   Bayard,  Secretary  op  State  op  the  United 

States. 

f  Decided  December  7, 1885. 

i  The  Chief  Justice  and  Justice  Jaios  sittiog. 

Law,    No.  15,310. 

1.  The  necessary  ground  of  an  application  for  the  writ  of  mandamus  against 
an  executive  officer  of  the  Unittrd  States  is,  that  it  shall  appear  that  he 
has  been  charged  by  law  with  the  performance  of  a  specific  official  duty, 
to  which  the  petitioner  is  entitled,  and  that  he  refuses  to  perform  that 
duty. 

2.  The  Secretary  of  State  of  the  United  States  is  charged  by  law  to  conduct 
the  business  of  his  department  in  such  manner  as  the  President  shall  di- 
rect, and  it  must  therefore  be  presumed  by  the  courts  that  the  action 
of  the  Secretary,  in  matters  connected  with  the  business  of  his  department, 
has  been  directed  by  the  President. 

8.  Whatever  may  be  thought  of  the  propriety  of  a  particular  direction  of 
the  President  to  the  Secretary  in  respect  to  the  business  of  his  department, 
the  latter  simply  complies  with  the  law  in  obeying  that  direction,  and 
mandamus  will  not  lie  to  compel  him  to  a  contrary  course. 

4.  The  agreement  between  the  American  minister  at  Madrid  and  the  Spanish 
Minister  of  State,  for  the  settlement  of  certain  claims  of  citizens  of  the 
United  States,  concluded  February  12,  1871,  was  not  a  treaty,  and  its 
terms  could  not  modify  the  operation  of  a  statute,  even  if  they  had  been 
intended  to  do  so. 

6.  However  plain  may  be  the  political  obligation  of  this  Government,  or  of 
its  Executive,  to  account  to  the  individual  citizen  for  moneys  received 
from  a  foreign  government  on  account  of  injuries  done  to  him,  and  for 
any  increment  on  such  moneys,  the  right  of  the  citizen  is  not  of  such  a 
nature  that  it  can  be  enforced  by  mandamus  upon  the  Executiye,  nor  does 
it  seem  that  any  judicial  remedy  for  its  enforcement  exists. 

6.  The  obligation  of  the  Qovernment  to  protect  the  citizen  against  injuries 
by  foreign  states,  and  to  procure  indemnity  for  him  in  case  of  such  inju- 
ries, contains  none  of  the  elements  of  what  is  known  to  the  courts  as  con- 
tract, nor  does  such  indemnity,  when  obtained  by  the  state  for  the  benefit 
of  an  injured  citizen,  become  at  once  the  property  of  that  citizen  or  pro- 
perty held  for  his  use  in  such  a  legal  sense  that  his  right  may  be  enforced 
by  legal  remedies. 
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7.  Section  8660  of  the  Revised  Statutes  of  the  United  States,  providing  for 
the  investment  of  "  funds  held  in  trust  by  the  United  States,"  relates  onlj 
to  a  class  of  trusts  which  cannot  be  inteifered  with  or  disposed  of  by  Ex- 
ecutive power  without  further  legislation.  This  statute,  therefore,  has 
no  application  to  an  investment  by  the  Secretary  of  State  of  portions  of 
the  awards  under  the  Spanish  Claims  Commissions  which  were  temporarily 
reserved  and  withheld  from  the  claimants  with  a  view  to  meet  the  expenses 
of  the  commission,  unless  a  payment  to  cover  these  expenses  should  be 
made  by  Spain. 

8.  The  Secretary  of  State,  by  a  circular  letter  to  the  claimants  before  the 
Spanish  Claims  Commission,  informed  them  that  Ave  per  centum  of  the 
awards  would  be  reserved  for  the  present  to  meet  the  expenses  of  the  com- 
mission until  a  payment  to  cover  such  expenses  shall  be  made  by  Spain, 
and  that  "it  is  hoped  that  no  great  delay  will  occur  in  receiving  the  pay 
ment  from  Spain  which  will  liberate  this  reserve  for  expenties,  and  the 
department  will  expect  to  keep  this  reserve  invested  in  interest-bearing 
securities  of  the  United  States  to  cover  the  delay  in  the  distribution  to  the 
daimaiits,^^  Held,Th&t  this  statement  meant  that  notwithstanding  the 
arrangement  was  provisional  and  might  end  in  a  permanent  retention  of 
the  reserve,  yet,  in  case  it  should  be  released,  the  investment  should  stand 
as  one  made  in  order  to  cover  the  loss  stiffered  by  them  from  the  delay  in 
paying  the  balance  ultimately  held  to  be  due  them.  While,  therefore, 
not  an  *' agreement "  with  the  claimant,  the  effect  of  this  Executive  tran- 
saction was  to  establish  the  fund  as  a  provisional  trust  for  the  benefit  of 
the  claimants,  and  the  accumulation  by  reason  of  the  investment  could 
not  be  withheld  from  the  use  declared  in  this  executive  trust  without 
reversing  the  executive  decision  and  violating  the  settled  practice  of  the 
Government  which  has  been  to  treat  a  former  executive  action,  in  respect 
of  a  particular  matter,  as  conclusive,  except  in  oases  of  subsequently  dis- 
covered fraud,  or  a  plain  mistake  of  fact  or  of  law.  Nor  is  a  trust  once 
established  to  be  undone  because  the  trustee  afterwards  disapproves  of 
his  own  act.  But  it  was  further  held,  for  the  reasons  stated  in  the  fore- 
going notes,  that  this  was  not  a  trust  belonging  to  that  class  with  which 
courts  of  equity  deal  or  could  enforce:  nevertheless  these  principles  apply 

to  it  and  should  govern  its  administration. 

Petition  for  a  writ  of  mandamus  against  Thomas  F. 
Bayard,  Secretary  of  State,  and  heard  in  the  General  Term 
in  the  first  instance. 

Thb  Case  is  stated  in  the  opinion. 

Edward  E.  Jones  for  relator: 

1.  This  court  has  jurisdiction  to  grant  the  writ  of  man- 
damus to  any  executive  officer  of  the  United  States  to 
compel  the  performance  of  a  ministerial  duty  pertaining 
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to  his  office.  U.  S.  vs.  Schurz,  102  U.  S.,  378;  Kendall  vs. 
U.  S.,  12  Peters,  526;  Marbury  w.  Madison,  1  Cranch,  12T; 
McChemy  vs,  Silliman,  6  Wheat.,  598;  U.  S.  vs.  Arrendoxis, 
6  Peters,  729;  Gains  vs.  Thompson,  7  Wall.,  349. 

2.  It  is  conceded  that  if  by  this  proceeding  it  is  sought 
to  control  the  discretion  of  the  Secretary  of  State  in  the 
performance  of  his  official  duty,  the  writ  of  mandamus  will 
not  lie.  Decatur  vs.  Paulding,  14  Peters,  497;  Brashear 
vs.  Mason,6  How.,  92 ;  U.  S.  vs.  Commissioner,  5  Wall.,  563 ; 
U.  S.  vs.  Thacher,  7  Oflf.  Gaz.  Pat.  Oflf.,  603.  But  no  ele- 
ment of  discretion  enters  into  this  case. 

As  soon  as  the  Secretary  of  State  receives  money  due 
from  a  foreign  power  to  a  private  citizen  the  duty  of  pay- 
ing it  to  the  citizen  at  once  attaches.  Stubbs'  Case,  10  Op- 
Att.  Gen.  U.  S.,  31. 

3.  The  Secretary  of  State  had  no  authority  to  apply  the 
retained  five  per  centum  towards  the  payment  of  the  ex- 
penses of  the  Commission. 

The  Secretary  of  State  having  invested  the  money  with- 
held, the  income  of  accretion  thereof  follows  the  principal 
and  should  be  paid  as  an  incident  to  the  main  fund.  This 
results  from  a  rule  almost  universal,  and  common  alike 
to  the  civil  law  and  to  the  common  law.  It  is  embodied 
in  the  common  law  maxim,  ^^  accessorum  rum  ducit^  sed 
sequitur  suum  prindpale,"  and  in  the  civil  law  maxim, 
"re«  accessori  sequitur  rem  prindpalum."  Broom's  Legal 
Maxims  (7  Am.  Ed.),  496;  Channell  vs.  Robotham,  Telv., 
68;  Coke  Litt.,  152  a,  389  d;  Finch's  Law,  23;  Shep.  Touch., 
89;  Clark  vs.  Alexander,  8  Scott  N.  R.,  165;  Hollis  vs. 
Palmer,  2  Bing.  N.  C,  713;  Florence  vs.  Drayton,  1  C.  B. 
N.  S.,  584 ;  Bective  vs.  Hodgson,  10  H.  L.  Cas.,  665 ;  Sulli- 
van t;«.  Winthrop,  1  Sumner,  1;  Barney  vs.  Saunders,  16 
How.,  543. 

The  application  of  the  principle  here  contended  for  does 
not  militate  or  conflict  with  the  general  rule  that  the  Gov- 
ernment does  not  pay  interest  on  its  obligations.  This  case 
does  not  seek  the  enforcement  of  any  debt  or  obligation 
from  the  Government  in  the  sense  of  the  rule  laid  down. 
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It  merely  seeks  the  delivery  of  property  belonging  to  the 
relator.  Neither  is  the  interest  or  other  compensation  de- 
manded of  the  Government ;  the  relator  merely  claims  the 
property  of  her  testator  in  the  condition  in  which,  by  its 
own  natural  operation,  it  is  now  found,  and  without  any 
charge  whatever  upon  the  Government. 

4.  The  right  of  the  relator  to  the  fund  demanded  has  been 
determined  by  a  former  head  of  the  Department  of  State,  and 
the  nresent  incumbent  has  no  authority  to  overrule  his  de- 
cision. The  Right  of  Review,  2  Op.  Att'y-Gen.,  8;  Power 
of  Sec'y  of  Treasury,  5  Op.  Att'y-Gen.,  664;  Case  of  Western 
Pacific  R.  R.  Co.,  13  Op.  Att'y-Gen.,  378 ;  Case  of  R.  H.  Mc- 
Goon,  13  Op.  Att'y-Gen.,  456;  U.  S.  vs.  Bank  of  Metropolis, 
16  Peters,  37T. 

5.  The  law  will  presume  that  the  former  Secretary  of  State 
had  abundant  authority  to  decide  upon  the  ultimate  disposi- 
tion of  the  fund  in  question.  This  would  be  suflScient,  inde- 
pendently of  the  Convention,  because  the  heads  of  the  sev- 
eral executive  departments,  besides  the  specific  duties  re- 
spectively enjoined  upon  them  by  statute,  are  the  regular 
constitutional  organs  of  the  President  for  the  general  ad- 
ministration of  the  affairs  of  the  departments  over  which 
they  severally  preside,  and  the  direction  of  the  President  is 
presumed  in  all  matters  issuing  from  the  competent  depart- 
ment. Relation  of  the  President  to  Departments,  7  Op. 
Att'y-Gen.,  453;  Wilcox  vs.  Jackson,  13  Peters,  498;  U.  S. 
vs,  Eliason,  16  Peters,  291,  302. 

6.  The  awarid  to  Mr.  Angarica  was  not  an  award  to  the 
United  States,  and  its  payment  was  in  no  sense  a  donation 
or  gift  by  the  United  States.  Comegys  vs.  Vasse,  1  Peters, 
217. 

7.  The  learned  Attorney-General  says  in  his  argument, 
that  the  convention  in  question  has  not  the  effect  of  a 
treaty,  and  is,  therefore,  inoperative  as  a  law  unto  the  Secre- 
tary of  State,  because  not  ratified  by  the  Senate.  It  is 
true  that  the  Convention  was  not  ratified  by  the  Senate  in 
the  customary  way,  but  by  actual  count  it  has  been  before 
both  the  Senate  and  House  of  Representatives  twelve  differ* 
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ent  times,  and  on  every  occasion  has  received  not  only  the 
ratification  of  the  Senate,  but  of  the  House  of  Bepresenta* 
tives  also,  in  the  form  of  appropriations  to  carry  it  into  ef- 
fect. 17  Stat,  at  L.,  66,  4T4;  18  Id,,  71,  327;  19  id,  175» 
£38;  20  Id,,  98,  274;  21  Id,,  140,  345;  22  Id.,  134,  236. 

8.  But  independently  of  ratification,  the  Convention  is 
binding  upon  the  Secretary  of  State.  It  is  true  that  the 
Constitution  declares  treaties  to  be  the  supreme  law  of  the 
land,  and  that  the  term  ^Mreaties  "  is  usually  applied  only  to 
such  as  receive  the  ratification  of  the  Senate.  But  the  de- 
claration of  the  Constitution  is  nothing  more  than  an  affirma- 
tion of  the  established  rule  of  international  law,  equally 
applicable  to  special  or  temparary  convcDtions,  cartels, 
truces  and  capitulations  which  are  concluded  by  public  min- 
isters, or  by  military  or  naval  commanders,  without  the  rati- 
fication of  the  sovereign  authority.  All  these  engagements 
bind  the  officers  of  the  Government,  in  whose  name  they 
are  made,  and  are  as  much  the  law  of  the  land  as 
treaties  proper,  which  on  account  of  their  permanancy  and 
binding  force  upon  the  nation  at  large,  require  in  some 
countries,  including  the  United  States,  the  special  ratifica- 
tion of  the  executive  authority.  Grotius,  De  Jur.  Bell,  et 
Pax,  lib.  iii,  cap.  22,  sees.  6-8 ;  Vattell,  Droit  des  Gens,  liv. 
ii,  ch.  14,  sec.  207;  Heffter,  Droit  International  (par  Berg- 
son),  sec.  94;  Lawrence's  Wheat.  Int.  Law  (2d  ed.),  442, 
459,  note,  460. 

9.  The  relator  has  no  legal  remedy  or  mode  of  redress 
except  by  mandamus.  We  recognize,  of  course,  the  general 
rule  that  the  power  of  the  court  by  the  writ  of  mandamus 
will  not  be  exerted  when  other  adequate  modes  of  relief 
are  available.     U.  S.  vs.  Bank  of  Alexandria,  1  Cr.  C.  C,  7. 

An  application  to  Congress  is  not  a  remedy.  A  remeiy 
in  the  sense  here  used  is  an  established  mode  of  relief  in 
the  courts  of  justice.  No  such  relief  can  be  obtained  by  a 
direct  suit  against  the  United  States.  U.  S.  vs.  Clarke, 
8  Pet.,  436;  U.  S.  vs.  McLemore,  4  How.,  286;  Hill  vs.  U. 
S.,  9  How.,  386 ;  Nations  vs.  Johnson,  24  How.,  195 ;  The 
eiren,  7  Wall.,  152;  The  Davis,  10  Wall.,  15. 
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A  suit  against  an  officer  of  the.  United  States  for  acta 
done  in  his  official  capacity  is  plainly  in  effect  a  suit 
against  the  United  States. 

The  Court  of  Claims  has  no  jurisdiction,  because  the 
subject  matter  involved  grows  out  of  an  agreement  with  a 
foreign  nation.  Rev.  Stats.,  sec.  1066;  Great  Western  Ins. 
Co.  w.  U.  S.,  112  U.  S.,  193 ;  Ailing  vs.  U.  S.,  114  U.  S.,  562, 

11.  The  obligation  to  do  justice  is  universal.  It  rests  up* 
on  all  persons  natural  and  artificial,  and  if,  through  the 
abuse  of  official  authority,  money  of  the  citizen  is  wrong* 
fully  obtained  or  withheld  by  color  of  governmental  power, 
and  without  authority  of  law,  the  courts  will  interfere  and 
compel  restitution.  Marsh  vs.  Fulton  Co.,  10  Wall.,  676, 
684;  Louisiana  V8.  Wood,  102  U.  S.,  294;  Miltenberger  V9. 
Cooke,  18  Wall.,  421. 

William  A.  Maury  for  respondent: 

1.  The  Secretary  of  State  is  not  a  proper  party. 

This  proceeding  would  seem  to  be  misconceived.  If  the 
Secretary  of  State  owes  any  duty,  to  them  it  must  be  in  vir- 
tue of  some  law.  But  no  law  creating  any  such  duty  has 
been  shown. 

Certainly  the  convention  between  Spain  and  the  Unite4 
States  of  the  12th  of  February,  1871,  has  no  such  effect, 
and  it  is  nowhere  suggested  that  the  commission  organized 
under  that  convention  exceeded  its  powers  by  attempting  to 
impose  a  duty  on  the  Secretary  of  State  to  pay  the  money 
demanded. 

The  law  being  silent,  the  duty,  if  any  such  exists,  must 
appertain  to  the  office  of  President  of  the  United  States, 
in  which  resides  the  executive  power  of  the  United  States. 

Congress  has  purposely  abstained  from  prescribing  the 
duties  of  the  Secretary  of  State  touching  the  foreign  affairs 
of  the  United  States,  and  has  expressly  said  that  those 
duties  shall  be  such  as  the  President  may  see  fit  to  com- 
mit to  his  hands.  The  will  of  Congress  on  this  subject 
is  declared  in  section  202  of  the  Revised  Statutes  of  the 
United  States. 
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It  is  the  President,  then,  who  has  the  exclusive  au- 
thority to  pay  the  money,  if  the  authority  resides  any- 
where, and  it  would  be  a  vain  and  unjust  thing  to  com- 
mand the  Secretary  of  State  to  do  an  act  which  he  can  ' 
only  perform  with  the  consent  and  authority  of  the  Presi- 
dent 

To  grant  the  writ  in  this  case  would  be  nothing  less, 
it  is  respectfully  submitted,  than  to  attempt  to  control  and 
direct  the  President  in  his  great  functions  under  the  treaty 
making  power  by  using  coercion  against  the  Secretary  of 
State. 

2.  There  is  no  duty  enforceable  by  suit 

No  doubt  the  basis  and  the  measure  of  the  demand  of  the 
.United  States  against  Spain  was  the  sum  of  the  claim  of  its 
citizens  for  indemnity,  but  when  those  claims  became  the  sub* 
ject  of  a  reclamation  by  the  United  States  against  Spain, 
they  passed  as  entirely  under  the  dominion  and  control  of 
the  United  States  as  if  they  had  never  been  the  subject 
of  private  right  The  law  is  stated  fully  this  way  by  the 
Court  of  Claims  in  its  well-considered  judgment  in  the 
Great  Western  Insurance  Co.  vs.  The  United  States,  19  Ct. 
Cls.,  217;  s.  c,  112U.  S.,  193. 

The  same  doctrine  is  laid  down  with  great  distinctness 
in  Rustomjee  vs.  The  Queen,  L.  R.  1  Q.  B.,  D.,  48T ;  s.  c,  L.  R., 
2  Q.  B.  D.,  69. 

But  perhaps  the  most  striking  exemplification  of  the 
doctrine  is  given  in  Burnand  vs.  Rodocanachi,  L.  R.,  5  C. 
P.  D.,  424;  s.  c,  L.  R.,  6  Q.  B.  D.  (G.  A.),  633,  and  L.  R.  7 
Appeal  Cases  (H.  L.),  333. 

The  claim  urged  by  the  relator's  testator  for  the  per- 
centage withheld  was  a  claim  on  his  own  government,  and 
nothing  is  better  established  than  that  the  United  States 
does  not  pay  interest  or  damages  for  withholding  money. 
The  interest  claimed  is  the  fruit  of  the  money  of  the  United 
States  and  not  of  the  relator's  testator. 

Mr.  Justice  Jambs  delivered  the  opinion  of  the  court 
This  petition  sets  forth  substantially  that,  on  February 
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12, 1871,  an  agreement  was  concluded  between  the  American 
Minister  at  Madrid  and  the  Minister  of  State  of  Spain,  for 
the  settlement  of  certain  claims  of  citizens  of  the  United 
States  on  account  of  injuries  committed  by  the  authorities 
of  Spain  in  the  Island  of  Cuba ;  that,  in  pursuance  of  its 
terms,  a  commission,  generally  known  as  the  ^^Spanish- 
American  Claims  Commission,''  was  established,  and  the 
testator,  Joaquin  Garcia  de  Angarica,  filed  before  it  a 
claim  against  the  Spanish  government,  upon  which  there 
was  duly  awarded  a  judgment  in  his  favor  for  the  sum 
of  1748,180.00;  that  Spain  paid  to  the  Secretary  of  State  of 
the  United  States,  to  the  use  of  the  testator,  and  to  be  ap- 
plied to  the  satisfaction  of  that  award,  the  full  amount  of 
said  judgment  with  interest  thereon,  in  two  payments,  to 
wit,  March  27,  1877,  the  sum  of  |404,939.62,  and  on  Octo- 
ber 8,  1877,  the  further  sum  of  |418,191.61,  making  in  the 
aggregate  $823,131.23;  that,  upon  the  receipt  of  said  sums, 
it  became  the  lawful  duty  of  the  Secretary  of  State  to 
at  once  pay  the  whole  amount  thereof  in  satisfaction  of  the 
award,  but  that,  in  making  such  payment,  the  Secretary 
actually  withheld  the  sum  of  $41,129.74,  claiming  to  retain 
the  same  until  such  time  as  the  Spanish  government  should 
make  provision  for  the  payment  of  the  expenses  of  the 
arbitration,  in  compliance  with  the  following  clause  of  the 
convention:  ''The  expenses  of  the  arbitration  will  be  de- 
frayed by  a  percentage  to  be  added  to  the  amount  awarded]" 
that  such  retention  was  wholly  without  authority  of  law, 
either  by  virtue  of  the  agreement  or  of  any  statute  or 
otherwise,  and  that  the  petitioner  protested  against  it  and 
duly  demanded  the  payment  of  said  sum  of  money,  but 
that  the  said  Secretary  and  his  successors  in  office  continued 
unlawfully  to  retain  the  same  until  the  12th  day  of  Feb- 
ruary, 1865,  when  the  precise  sum  of  $41,129.74  was  paid 
to  petitioner;  but  the  petitioner  alleges  that,  at  the  time  of 
receiving  this  retained  sum,  the  then  Secretary  of  State 
caused  it  to  be  invested  in  bonds  of  the  United  States, 
with  the  intent  of  paying  the  interest  thereon  earned  during 
the  period  of  retention  together  with  the  principal  sum,  to 
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the  person  entitled  to  receive  the  principal  sum,  and  that 
said  Secretary  notified  the  testator  of  this  intention  in  a 
certain  circular  letter,  and  repeated  the  same  in  a  subsequent 
letter  to  petitioner's  attorneys.  It  is  alleged  that  the  re- 
tained five  per  centum  of  testator's  award  stood  invested 
in  these  securities  from  the  time  of  its  receipt  from  Spain, 
until  about  the  9th  day  of  February,  1886. 

The  remainder  of  the  petition  gives  the  history  of  pe* 
titioner's  efforts  to  obtain  payment  to  her  of  the  interest 
earned  on  what  she  claims  to  be  a  fund  in  the  hands  of  the 
Secretary  of  State  belonging  specifically  to  her,  and  of  the 
refusal  of  Mr.  Secretary  Frelinghuysen  and  of  Mr.  Secre- 
tary Bayard  to  account  for  such  interest  and  their  reasons 
for  so  doing. 

The  respondent  denies  that  any  award  was  made  in  favor 
of  Angarica,  but  says  that  an  award  for  a  like  sum  was 
made  in  favor  of  the  United  States,  and  that  Angarica  was 
not  a  party  to  any  proceedings  at  any  time  pending  before 
the  Spanish-American  Claims  Commission ;  and,  as  a  con- 
sequence, denies  that  the  moneys  referred  to  were  paid 
to  the  Secretary  of  State  to  the  use  of  Angarica,  and 
claims  that  they  came  into  his  hands  coupled  with  duties 
to  the  United  States  which  were  superior  to  any  duty  in 
the  premises  to  the  petitioner's  testator ;  and  that,  as  soon 
as  the  Government  of  the  United  States  assumed  to  urge 
and  prosecute  the  testator's  claim  against  Spain,  it  became 
thenceforth,  in  contemplation  of  la^,  subject  to  the  will  of 
the  Government  of  the  United  States,  and  entirely  beyond 
the  control  of  the  testator;  and,  further,  that,  in  investing 
the  moneys  arising  from  the  award,  the  Secretary  of  State 
acted  in  the  performance  of  a  general  statutory  duty  and 
not  for  the  use  and  behoof  of  the  testator.  As  to  the  alleged 
agreement  of  the  Secretary  of  State  to  pay  to  the  several 
claimants  the  interest  accruing  on  such  investment,  he 
denies  that  any  such  agreement  was  or  could  be  made,  and 
finally  he  claims  that  the  United  States  is  never  bound  to 
pay  interest  to  its  citizens  for  the  detention  of  money. 

The  necessary  ground  of  an  application  for  the  writ  of 
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mandamus  against  an  executive  officer  is,  that  it  shall  ap« 
pear  that  he  has  been  charged  by  law  with  the  performance 
of  a  specific  official  duty,  to  which  the  petitioner  is  en* 
titled,  and  that  he  refuses  to  perform  that  duty.  The  pe* 
titioner  in  this  case  claims  to  have  shown,  in  accordance 
with  this  rule,  that  the  Secretary  of  State  is  charged  with 
an  official  duty  to  pay  over  to  her  the  moneys  in  question 
as  part  of  a  fund  belonging  to  the  estate  of  her  testator, 
and  that  this  is  a  duty  as  to  which  he  has  no  discretion. 
We  have  therefore  to  consider,  first,  with  what  duties  this 
executive  officer  is  charged  by  law. 

Section  202  of  the  Revised  Statutes  provides  that:  ^'The 
Secretary  of  State  shall  perform  such  duties  as  shall  from 
time  to  time  be  enjoined  on  or  entrusted  to  him  by  the 
President  relative  to  correspondences,  commissions,  or  in- 
structions to  or  with  public  ministers  or  consuls  from  the 
United  States,  or  to  negotiations  with  public  ministers  from 
foreign  states  or  princes,  or  to  memorials  or  other  applica- 
tions from  foreign  public  ministers  or  other  foreigners,  or 
to  such  other  matters  respecting  foreign  affairs  as  the  Presi- 
dent of  the  United  States  shall  assign  to  the  Department; 
and  he  shall  conduct  the  business  of  the  Department  in  such 
manner  as  the  President  shall  direct.''  This  is  the  only 
law  relating  to  the  duties  of  that  officer  in  matters  of 
foreign  intercourse. 

Under  this  statute  it  is  his  duty,  in  the  conduct  of  every 
matter  which  constitutes  a  part  of  'Hhe  business  of  his 
Department,"  to  act  '4n  such  manner  as  the  President 
shall  direct,"  and  it  appears  that  every  transaction  con- 
nected with  foreign  intercourse,  which  the  President  shall  as- 
sign to  the  State  Department,  is  a  part  of  its  business  in 
which  he  is  so  to  act.  If,  then,  the  receipt  from  Spain 
and  the  payment  over  to  the  respective  claimants  of  the 
moneys  awarded  by  the  commission,  are  acts  done  by  the 
Secretary  of  State  in  his  official  capacity — and  it  is  only 
in  such  case  that  he  could  be  subject  to  a  writ  of  man- 
damus— it  is  because  that  matter  has  been  made  by  the 
President  a  part  of  the  business  of  his  Department.     It 
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follows  that  this  official  duty  must  be  performed  "in  such 
manner  as  the  President  shall  direct '^  Now  it  has  been 
decided  by  the  Supreme  Court  of  the  United  States  that  the 
action  of  the  heads  of  executive  departments,  in  matters 
which  the  President  is  authorized  to  direct,  must  be  pre- 
sumed to  have  been  directed  by  him.  We  must  therefore 
presume  that  the  Secretary  of  State  has  acted  by  the 
specific  direction  of  the  President  in  the  decision  complained 
of  by  the  petitioner.  Whatever  might  be  thought  of  the 
propriety  of  such  directions,  the  Secretary  has,  in  that  case, 
done  simply  what  the  law  required  him  to  do.  In  other 
words,  having  been  directed  by  the  President  not  to  pay  to 
the  petitioner  the  interest  derived  from  the  investment  of 
these  moneys,  it  was,  so  far  as  he  was  concerned,  his  legal 
duty  not  to  so  pay  them.  It  may  be  added  that  this  pre- 
sumption of  direction  by  the  President  is  not,  in  a  transac- 
tion of  such  character  and  importance,  merely  a  theory. 
As  a  matter  of  fact,  such  business  is  conducted  with  his  ac- 
tual concurrence. 

It  may  be  that  a  power  and  duty  as  to  such  payments, 
independent  of  the  President's  control,  may  be  vested  in 
the  Secretary  of  State  by  the  terms  of  a  treaty ;  for  a  treaty 
would  be  the  law  of  the  land,  as  much  as  the  statute  to 
which  we  have  referred.  But  this  agreement  between  the 
American  Minister  at  Madrid  and  the  Spanish  Minister 
of  State  was  not  a  treaty,  and  its  terms  could  not  modify  the 
operation  of  a  statute,  even  if  they  had  been  intended  to 
do  so.  As  a  matter  of  fact,  it  contains  nothing  relating  to 
any  power  or  duty  of  the  Secretary  of  State,  except  a  pro- 
vision that  he  shall  name  one  of  the  arbitrators.  His  of- 
ficial duty  is  governed  therefore  by  the  statute,  and  a  re- 
fusal to  perform  a  duty  imposed  by  that  statute  has  not 
been  shown. 

Another  element,  to  be  considered  in  determining  whether 
we  are  authorized  to  apply  the  remedy  of  mandamus,  is  the 
nature  of  the  petitioner's  right.  We  are  of  the  opinion 
that,  however  plain  the  political  obligation  of  this  Gov- 
ernment, or  of  its  executive,  may  be  to  account  to  the  in- 
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dividual  citizen  for  moneys  awnrded  in  compensation  of 
injuries,  received  from  a  foreign  government  and  done  to 
him,  and  for  any  increment  on  such  wronsg,  the  right  of 
the  citizen  is  not  of  such  a  nature  that  it  can  he  enforced 
by  this  remedy;  nor,  indeed,  do  we  perceive  that  any  ju- 
dicial remedy  for  its  enforcement  can  exist  without  further 
legislation. 

When  one  nation  treats  with  another  on  account  of 
wrongs  done  to  one  of  its  citizens,  the  transaction  is  wholly 
between  the  two  nations.  The  injured  citizen  bears  no 
relation,  in  the  proceedings,  to  the  nation  on  which  the 
claim  is  made,  and  is  in  no  sense  a  party  to  the  adjust- 
ment, even  though  his  own  government  assumes  to  make 
the  reclamation  for  his  benefit.  But  his  own  government 
may,  in  connection  with  the  transaction,  assume  a  direct 
relation  with  and  obligation  to  him  in  respect  to  the  in- 
demnity obtained.  Indeed,  every  nation  owes  to  its  citizen 
a  duty  to  protect  him  against  foreign  injuries,  and  to  pro- 
cure for  him,  when  considerations  of  the  common  welfare 
do  not  prevent  it,  indemnity  for  those  injuries:  and  when 
the  state  actually  intervenes  for  the  very  purpose  of  obtain- 
ing such  indemnity  for  him,  it  recognizes  that  duty  and 
assumes  an  obligation  to  see  that  he  enjoys  it.  In  such  a 
case  we  conceive  that  the  obligation  is  manifest,  but,  in 
determining  the  remedy  for  its  enforcement,  the  question 
is,  what  is  the  nature  of  that  obligation  ?  Does  it  constitute 
a  legal  duty  on  the  part  of  the  state,  or  of  the  executive 
who  is  authorized  to  perform  it,  and  establish  a  legal  right 
on  the  part  of  the  citizen,  in  the  sense  of  those  terms  ■ 
which  is  employed  by  the  courts  in  the  administration  of 
municipal  law?  Clearly  it  is  not  an  obligation  of  contract. 
It  arises  from  a  relation  which  needs  no  help  from  contract 
and  cannot  be  strengthened  by  contract ;  that  is  to  say,  from 
the  very  relation  of  Government  and  citizen.  It  would 
seem,  then,  to  be  merely  a  part  of  the  state's  political  ob- 
ligations, and  to  consist  essentially  of  that  general,  though 
very  binding,  obligation  of  protection  which,  by  its  very 
origin  and  constitution,  the  state  owes  to  the  citizen. 
41 
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Such  an  obligation  may  be  absolute  without  being  enforcea- 
ble. And  we  do  not  mean  to  intimate  that  it  is  less  bind- 
ing  than  the  legal  obligation  of  contract  or  than  the  obli- 
gation of  an  ordinary  trust.  If  there  can  be  any  difference, 
it  is  more  binding;  for  nothing  can  equal  the  stringency 
and  inevitableness  of  an  obligation  of  public  morality  and 
good  faith  of  the  obligations  of  a  community  in  its  dealings 
with  the  individual  citizen,  whom  it  has  stripped  of  all 
means  of  compulsion.  We  intend,  therefore,  merely  to 
say  that,  however  strong  this  obligation  may  be  in  a  politi- 
cal sense,  it  contains  none  of  the  elements  of  what  is 
known  to  the  courts  as  contract;  and  that  much  less  can 
it  be  held  by  the  courts  that  an  indemnity,  obtained  by  the 
state  for  the  benefit  of  an  injured  citizen,  becomes  in  a  legal 
sense  at  once  the  property  of  that  citizen,  or  property  held 
for  his  use.  The  phrases  and  analogies  of  municipal  law 
are  constantly  found  to  be  misleading  in  such  matters. 
This  transaction  established  in  that  sense  neither  a  debt 
nor  a  trust  nor  any  trustee.  It  does  not  appear,  therefore, 
that  the  petitioner  bas  such  a  right  as  can  be  enforced  by 
legal  remedies.  Clearly  it  cannot  be  enforced  by  the  writ 
of  mandamus. 

These  conclusions  are  sufficient  to  dispose  of  the  appli- 
cation before  us,  but,  as  we  were  invited  by  the  course  of 
the  argument,  as  well  on  the  part  of  the  respondent — 
virtually  of  the  Government — as  on  the  part  of  the  pe- 
titioner, to  consider  the  actual  predicament  of  this  fund,  we 
deem  it  proper  to  do  so. 

We  observe  that  the  respondent  claims  that  the  retained 
moneys  were  invested  under  the  requirement  of  a  general 
law,  and  he  refers  to  section  3659  of  the  Revised  Statutes. 
The  meaning  of  this  proposition  seems  to  be,  that  there- 
fore the  investment  was  not^an  act  done  by  the  executive 
in  the  exercise  specifically  of  his  powers  in  the  manage- 
ment of  a  diplomatic  reclamation,  and  that  therefore  the 
increment  cannot  be  said  to  have  been,  as  a  matter  of  &ct, 
devoted  by  executive  action  to  the  use  of  the  claimants. 

The  section  referred  to  provides  that:  ^'AU  funds  held 
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in  trust  by  the  United  States^  and  the  annual  interest  ac- 
cruing thereon,  when  not  otherwise  provided  by  treaty, 
shall  be  invested  in  stocks  of  the  United  States,  bearing  a 
rate  of  interest  not  less  than  five  per  centum  per  an- 
num." This  provision  was  taken  from  section  2  of  the  act 
of  September  11,  1841,  (5  Stat.,  466),  and  it  is  necessary  to 
look  back  to  the  original  in  order  to  ascertain  its  full  metin- 
ing.  The  first  section  of  the  act  of  1841  related  to  the 
Smithson  fund.  An  earlier  act,  of  July  7,  1838  (5  Stat., 
267),  had  provided  that  the  moneys  arising  from  the  be- 
quest of  James  Smithson  were  thereby  appropriated,  and 
should  be  invested  by  the  Secretary  of  the  Treasury  in  the 
stocks  of  States,  bearing  not  less  than  five  per  cent,  inter- 
est, and  that  these  stocks  should  be  held  by  him  ''  in  trust 
for  the  uses  specified  in  the  last  will  and  testament  of  the 
said  Smithson,  until  provision  should  be  made  by  law  for 
carrying  the  purpose  of  said  bequest  into  effect,  and  that  the 
annual  interest  on  these  stocks  should  be  '^in  like  man- 
ner invested  for  the  benefit  of  said  institution."  This  section 
was  repealed  by  the  act  of  1841,  which  provided  instead  that 
the  Secretary  of  the  Treasury  should,  until  Congress  should 
appropriate  "said  accruing  interest  to  the  purposes  pre- 
scribed by  the  testator  for  the  increase  and  diffusion  of 
knowledge  among  men,  invest  said  accruing  interest  in  any 
stock  of  the  United  States,"  &c.  Then  the  original  form 
of  section  2  was  as  follows :  "  That  all  other  funds  held  in 
trust  by  the  United  States,  and  the  annual  interest  accruing 
thereon  .  .  .  shall,  in  like  maimer,  be  invested  in  stocks 
of  the  United  States,"  &c.  The  words  "in  like  manner" 
had  the  effect  of  requiring  all  investments  within  the 
statute  to  be  made  by  Oie  Secretary  of  the  Treasury.  Neither 
these  words  nor  any  equivalent  are  found  in  the  revision, 
but,  according  to  a  well  settled-rule,  the  omission  is  sup* 
plied  by  reference  to  the  original  act;  and  we  hold  that  un- 
der section  3659  the  trust  moneys  there  referred  to  must  be 
invested  by  the  Secretary  of  the  Treasury,  We  are  of 
opinion  also  that,  in  all  cases  within  the  statute  the  se- 
curities are  to  be  retained  by  him,  inasmuch  as  he  is  to 
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reinvest  the  accruing  interest,  and  that  they  cannot  be  sold 
and  the  proceeds  paid  out,  as  was  done  in  this  case,  with- 
out further  authority  of  law. 

It  is  apparent  from  these  requirements  that  the  statute 
relates  only  to  a  class  of  trusts  which  cannot  be  interfered 
with  or  disposed  of  by  executive  power  without  further 
legislation,  and  this  construction  is  supported  by  contem- 
poraneous facts  and  other  statutes.  At  the  time  of  the  en- 
actment of  1841  there  existed  certain  treaties  with  the 
Indians,  containing  stipulations  for  the  payment  to  them, 
annually,  of  interest  upon  the  proceeds  of  lands  ceded  by 
them ;  and  it  had  already  been  provided  by  the  act  of  January 
9,  1837  (5  Stat.,  135),  which  is  now  embodied  in  the  Revised 
Statutes  as  section  20i)6,  that  these  funds  should  be  in- 
vestedun  securities  at  not  less  than  five  per  cent,  interest. 
It  was  clearly  for  trusts  of  this  definite  character,  established 
as  we  have  said,  by  law,  that  the  act  of  1841  proposed  to  es- 
tablish a  general  system.  This  ih  especially  indicated  by 
the  exception  in  that  act  of  cases  regulated  by  treaty. 
The  refereoce  is  to  these  Indian  treaty  funds.  We  think, 
then,  that  the  statute  did  not  apply  to  the  transaction  in 
question,  and  it  is  evident  that  the  executive  did  not  pro- 
pose to  conform  to  its  requirements.  As  the  circular  let- 
ter of  the  Secretary  of  State  informed  Mr.  Angarica,  the 
Department  of  State  proposed  to  keep  this  reserve  invested, 
and  only  temporarily ;  while  trust  funds  under  the  statute 
were  to  be  held  by  the  Secretary  of  the  Treasury  un- 
til disposed  of  according  to  the  will  of  Congress.  As  the 
executive  could  not  fail  to  know  that  he  could  not  lawfully 
sell  trust  securities  that  were  within  the  statute,  and  dis- 
burse the  proceeds,  without  legislative  authority,  it  is  plain 
that  he  assumed  and  decided  to  treat  this  fund  as  of  a  dif- 
ferent character  and  wholly  within  executive  control. 

These  considerations  are  important  in  determining  what 
the  intention  and  effect  of  the  transaction  actually  were ; 
and  it  is  only  for  that  reason  that  we  have  been  careful  to 
state   them.     We   proceed  to  consider  those  questions. 

We  have  said  that  a  state  owes  to  its  citizen,  when  the 
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common  welfare  does  not  prevent  such  intervention,  a  duty 
to  procure  for  him  indemnity  for  foreign  injuries,  and  that, 
when  it  actually  intervenes  for  that  purpose,  it  assumes  an 
obligation  to  see  that  the  indemnity  enures  to  his  benefit. 
The  agreement  with  Spain  expressly  recognized  this  duty. 
It  is  entitled:  "Memorandum  of  an  arbitration  for  the  set- 
tlement of  the  claims  of  citizens  of  the  United  States,  or 
of  their  heirs,  against  the  Government  of  Spain  for  wrongs 
and  injuries  committed  against  their  persons  and  prop- 
erty, or  against  the  persons  and  property  of  citizens  of  whom 
the  said  heirs  are  the  legal  representatives,  by  the  authori- 
ties of  Spain  in  the  Island  of  Cuba/'  &c.  Although,  as 
we  have  said,  the  individual  claimant  bears  no  relation  as 
such  to  the  foreign  government  in  such  an  arbitration,  his 
interest  is  here  provided  for  by  a  plain  declaration  that, 
as  between  himself  and  his  own  government,  the  arbitra- 
tion is  in  his  behalf  and  for  his  benefit.  In  pursuance  of 
this  intention  the  last  article  of  the  agreement  declares 
that:  "The  two  Governments  will  accept  the  awards  made 
in  the  several  cases  submitted  to  the  said  arbitrators  as 
final^  and  conclusive,  and  will  give  fuU  effect  to  the  i>ame  as 
soon  as  po8»ihley  On  the  part  of  the  United  States  this 
included  an  engagement  that  the  payments  made  on  the 
awards  should  enure  to  the  benefit  of  the  claimants,  and,  in- 
asmuch as  it  was  not  then  foreseen  that  any  omission  or  de- 
fault would  occur  in  providing  for  the  expenses  of  the  ar- 
bitration, the  meaning  of  this  engagement  was  further  that 
the  whole  amounts  of  the  several  awards  should  go  to  them. 
We  do  not  mean,  however,  to  express  any  opinion  as  to  the 
legitimacy  of  the  temporary  retention  of  five  per  centum 
of  these  amounts,  with  reference  to  the  unpaid  expenses. 
The  agreement  is  referred  to  only  as  one  of  the  means  of 
ascertaining  the  meaning  of  the  steps  which  followed,  and 
especially  what  was  decided  by  the  executive  who  had  in 
charge  the  function  of  deciding.  We  find  that  the  Secre- 
tary of  State  informed  the  claimants  that  five  per  centum  of 
the  awards  would  ''be  reserved  for  the  present^  to  meet  the 
expenses  of  the  commission,  until  a  payment  to  cover  such 
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expenses  shall  be  made  by  Spain/'  and  that  in  his  report 
to  the  President,  which  the  latter  transmitted  to  the  Senate, 
he  said :  "  The  reserve  of  five  per  centum  may  be  regarded 
as  provisional  only/'  and,  finally,  that  in  his  circalar  let- 
ter to  the  claimants,  he  said:  ^^It  is  hoped  that  no  great 
delay  will  occur  in  receiving  the  payment  from  Spain  which 
will  liberate  this  reserve  for  expenses,  and  the  Department 
will  expect  to  keep  this  reserve  invested  in  interest-bear- 
ing securities  of  the  United  States  to  cover  the  delay  in  the 
diatribution  to  the  claimants." 

These  expressions  disclose  the  intention  of  the  executive 
and  determine  its  effect.  This  statement  to  the  claimants 
meant  that,  notwithstanding  the  arrangement  was  pro- 
visional, and  might  end  in  a  permanent  retention  of  the 
reserve,  yet,  in  case  it  should  be  released,  the  investment 
should  stand  as  one  made  in  order  to  cover  the  loss  suffered 
by  them  from  the  delay  in  paying  the  balance  ultimately  held 
to  be  due  them ;  in  other  words,  that  it  was  provisionally  an 
investment  in  trust  for  their  benefit.  This  was  not  an 
'^agreement ^'  with  the  claimants,  as  the  petitioner  insists, 
nor  was  it,  on  the  other  hand,  the  announcement  merely  of 
a  present  intention ;  it  was  an  executive  decision,  made  in 
the  performance  of  a  duty  included  in  this  executive  inter- 
vention. As  in  the  case  of  an  ordinary  legal  and  enforce- 
able express  trust,  the  nature  of  the  transaction  is  defined 
by  the  party  who  originates  it,  so  the  nature  and  effect  of 
this  administrative  transaction  was  defined  and  estab- 
lished to  be  at  once  in  the  nature  of  a  provisional  trust 
for  the  benefit  of  the  claimants.  We  assent  to  the  res- 
pondent's statement  in  his  letter  of  October  16, 1885  (set 
forth  in  the  petition),  and  in  his  answer,  that  this  reserve 
was  a  trust  fundy  but  we  hold  that,  instead  of  being  a  trust 
under  the  statute,  it  was  a  trust  established  by  an  act  of 
executive  discretion.  We  have  already  concurred,  also,  in 
the  opinion  stated  by  him  in  the  same  letter,  that  ^'it  is  res 
judicata  that  the  Secretary  of  State  has  not  discretionary 
power  to  dispose  of  the  accumulations  resulting  from  invest- 
ments made  in  pursuance  of  the  act  of  September  11, 1841," 
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but  we  hold  that  the  restrictions  of  that  act  do  not  apply 
to  a  trust  contrived  as  merely  a  part  of  the  management 
of  a  diplomatic  interyention  in  behalf  of  a  citizen,  and  that 
the  executiye  was  entirely  at  liberty  to  perform  that  trust 
completely  by  disposing  of  the  whole  of  its  proceeds.  And 
it  may  be  added  that  he  clearly  undertook  to  exercise  this 
very  power,  when  Mr.  Secretary  Frelinghuysen,  in  Feb- 
ruary, 1885,  paid  over  to  the  claimants  that  part  of  the 
proceeds  of  the  trust  fund  which  represented  the  principal 
sum  invested.  If  the  investment  had  actually  been  within 
the  statute  he  could  not  lawfully  have  done  this,  nor  would 
it  be  true  that  the  respondent  may,  as  he  proposed  to  do  in 
the  letter  referred  to,  '^ cause  the  accumulations  to  pass  into 
the  Treasury,''  inasmuch  as  the  statute  would  require  it  to 
be  reinvested  and  retained  by  the  Secretary  of  the  Treasury, 
and  not  confused  with  the  general  funds. 

We  conceive,  then,  that  these  accumulations  cannot  be 
withheld  from  the  use  declared  in  this  executive  trust, 
without  reversing  the  original  executive  decision  and  dis- 
regarding the  effect  of  the  executive  action  by  which  the 
transaction  was  moulded  and  defined.  Of  course,  in  case 
of  subsequently  discovered  fraud,  or  of  plain  mistake  of 
fact  or  law,  a  later  executive  could  not  hesitate  to  treat 
the  whole  matter  as  an  original  question,  notwithstand- 
ing a  former  decision ;  but  in  the  absence  of  these  conditions, 
the  settled  practice  of  this  Government  has  been,  as  the 
respondent  stated  in  his  letter  to  petitioner's  attorneys  of 
October  7, 1885,  to  treat  the  former  executive  action  as  con- 
clusive. But  the  conclusiveness  of  the  original  action  in 
this  case  stands  on  far  stronger  ground  than  the  rule  which 
treats  mere  decisions  as  conclusive.  It  stands  on  the 
principle  that  a  trust  once  established  is  not  to  be  undone 
because  the  trustor  afterwards  disapproves  of  his  own  act 
any  more  than  a  contract  or  conveyance  may.  Although 
this  was  not  oi  that  class  of  trusts  with  which  courts  of 
equity  deal,  as  we  have  already  said,  yet  the  principle 
which  we  have  stated  applies  to  it  and  governs  its  adminis- 
tration.    When  it  was  decided  that  this  fund  should  no 
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longer  be  reserved,  the  provisional  element  of  the  transac- 
tion determined,  and  the  provisional  trust  became  uncon- 
ditional. According  to  the  rule  referred  to,  the  incre- 
ment incorporated  in  it  has  retained  the  character  of  trust 
originally  stamped  upon  it  by  the  Executive.  As  we  have 
said,  however,  this  trust  is  not  enforceable,  and  the  petition 
is  accordingly  dismissed. 


District  op  Columbia  vs.  Thomas  E.  Waqgaman  et  al. 

Law,   No.  24.492. 

f  Decided  November  9, 1885. 

I  The  Chief  Justice  and  Justices  James  and  Mer&ick  sitting. 

1.  The  Organic  Act  of  1870,  R.  S.  D.  C,  while  it  did  not  give  to  the  legis- 
lative assembly  the  larger  powers  of  general  legislation  which  Congress 
had  itself  received  from  the  Constitution,  nevertheless  bestowed  upon  that 
bodj,  in  express  terms,  every  power  of  municipal  legislation  which  could 
be  given  to  a  municipality,  and  particularly  the  power  of  taxation,  and 
the  implied  or  included  power  of  providing  measures  by  which  taxes  may 
be  enforced  and  collected. 

2.  It  is  well  settled  that  a  general  power  of  taxation  may  be  exercised  to  tax 
vocations,  and  to  require  returns  and  test  their  accuracy  by  inspections. 

8.  Ordinances  enacted  by  a  municipality,  under  its  implied  power  to  enact 
such,  must  be  reasonable  ;  but  where  its  power  over  a  given  subject  is  de- 
rived from  an  express  legislative  grant,  the  court  can  only  construe  the 
extent  of  the  grant ;  it  has  nothing  to  do  with  the  reasonableness  of  an 
ordinance  enacted  by  virtue  of  it. 

4.  The  provisions  of  the  act  of  assembly  of  August  23,  1871,  as  amended  by 
the  act  of  June  20,  1872,  imposing  a  tax  on  the  commissions  of  real  estate 
agents  and  requiring  semi-annual  returns  thereof,  is  not  in  excess  of  the 
power  granted  to  the  legislative  assembly  by  the  organic  act  of  1870 ;  nor 
does  the  provision  requiring  the  register,  when,  in  his  opinion,  the  returns 
are  underestimated,  to  examine  the  books  of  the  person  making  such  re- 
tums<,  affect  its  validity ;  even  if  it  be  assumed  that  such  provision  is 
unauthorized. 

6.  The  bond  required  by  the  same  act  may  be  conditioned  only  upon  the 
performance  by  the  obligor  of  the  duties  required  of  him  by  law ;  and  a 
bond  with  additional  conditions  extorted  colore  officii,  by  withholding  a 
license  to  carry  on  the  obligor's  business  until  he  executes  it,  cannot  be 
enforced  as  to  such  additional  conditions,  although  it  will  be  valid  as  to 
the  others. 
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Appeal  to  the  General  Term  from  a  judgment  on  a 
bond. 

The  Case  is  stated  in  the  opinion. 

William  F.  Mattingly  for  appellants. 

A.  G.  Riddle  and  Francis  Miller  for  respondent. 

Mr.  Justice  James  delivered  the  opinion  of  the  court. 

This  suit  is  brought  for  breaches  of  a  bond  given  to  the 
District  of  Columbia  by  Waggaman  as  principal,  and 
Pilling  and  Clarke  as  sureties.  A  recital  states  that  Wag- 
gaman had  obtained  from  the  District  a  license  to  engage 
in  the  business  of  real  estate  agent,  pursuant  to  the  act  of 
the  legislative  assembly,  approved  August  23,  1871,  and 
acts  amendatory  thereof ;  and  the  conditions  are:  "That  if 
the  above  bounden  Thomas  E.  Waggaman  shall  well  and 
faithfully  in  all  things  comply  with  said  act  and  acts  amenda- 
tory thereof,  and  honestly  and  duly  perform  all  duties  re- 
quired by  law  of  him  as  real  estate  agent,  and  shall  ac- 
count and  pay  to  the  said  District  or  the  proper  officer 
thereof,  or  to  any  other  person  or  persons,  all  sums  which 
may  be  due  and  owing  by  him  by  reason  of  said  license 
and  the  business  authorized  thereby,  then  this  obligation 
to  be  void ;  otherwise  to  be  and  remain  in  full  force  and 
virtue." 

The  declaration  avers  that  the  defendant,  Waggaman, 
being  desirous  of  engaging  in  the  business  of  real  estate 
agent,  and  having  obtained  a  license  for  that  purpose  on 
December  6,  1882,  executed  the  above  bond,  with  Pilling 
and  Clarke  his  sureties ;  that  Waggaman  engaged  in  said 
business  but  did  not  comply  with  the  acts  of  the  legislative 
assembly  referred  to  therein  and  did  not^perform  the  duties 
required  by  law  of  him  in  this:  that  he  did  not,  on  or  be- 
fore January  10, 1883,  or  since  said  time,  under  oath  or  af- 
firmation, make  a  due  return  to  the  assessor  of  the  District 
of  Columbia  of  the  receipts  and  commissions  received  by 
him  as  real  estate  agent  for  the  six  months  ending  January 
10, 1883,  or  any  part  of  said  time,  whereby  the  plaintiff  was 
42 
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unable  to  assess  the  license  tax  on  account  of  said  receipts 
and  commissions ;  and  the  same  is  unpaid,  by  reason  of  which 
breaches  plaintiff  has  sustained  damages  in  |l,000.  To  this 
declaration  the  defendant,  Waggaman,  filed  three  pleas: 
1.  That  the  alleged  deed  is  not  his  deed.  2.  Denying 
breaches.  3.  That  the  act  of  the  legislative  assembly  and 
the  act  amendatory  thereof,  so  far  as  they  imposed  a  license 
upon  real  estate  agents  and  required  them  to  execute  such 
a  bond  as  sued  on,  have  been  repealed  by  section  19  of  the 
act  of  Congress  of  July  t2,  18T6. 

The  defendants,  Pilling  and  Clarke,  pleaded  that  the  al- 
leged deed  is  not  their  deed. 

In  order  to  show  the  nature  of  the  defence,  it  is  neces- 
sary to  state  some  of  the  provisions  of  the  acts  of  the  leg- 
islative assembly  referred  to. 

The  act  of  August  23,  1871,  is  entitled  ''An  act  imposing 
a  license  on  trades,  business  and  professions  practiced  or 
carried  on  in  the  District  of  Columbia."  The  1st  section 
provides  that  no  person  shall  be  engaged  in  any  trade,  busi- 
ness or  profession  mentioned  in  the  act  until  he  shall  have 
obtained  a  license  therefor,  as  afterwards  provided ;  and  the 
2d  section  provides  the  steps  to  be  taken  for  obtaining  the 
license.  The  previous  giving  of  a  bond  is^^not  one  of  these. 
Then  section  16  provides  that  "Every  real  estate  agent 
shall  give  bond  to  the  secretary  of  the  District  of  Columbia 
in  the  sum  of  $5,000,  with  two  good  and  sufficient  sureties, 
to  be  approved  by  the  Governor,  for  the  honest  and  due  per- 
formance of  all  duties  required  by  law ; "  and  further  pro- 
vides that  "Every  real  estate  agent  failing  to  comply  with 
the  provisions  of  this  section,  shall,  on  conviction,  fprfeit  his 
license  and  be  fined  not  less  than  |100.''  It  appears,  then, 
from  sections  2  and  15,  that  the  license  is  not  to  be  with- 
held until  the  bond  shall  have  been  given,  but  is  to  be  issued 
upon  the  performance  of  other  conditions,  and  is  only  liable 
to  revocation  if  the  bond  is  not  given.  The  reason  for  re- 
ferring to  this  point  will  appear  when  we  come  to  consider 
the  grounds  of  the  defence  in  this  case. 

Section  21,  clause  38,  as  amended  by  the  act  of  June  20, 
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1872,  ch.  49,  provides  that  ^'Real  estate  agents  shall  pay  |25 
annually,  and  in  addition  pay  semi-annually  a  tax  of  one 
per  cent,  on  their  commissions."  For  the  purpose  of  ascer- 
taining the  amount  of  the  commissions  on  which  this  tax 
is  to  be  paid,  section  17,  as  amended  by  the  act  of  June  20, 
1872,  ch.  49,  provides  "that  whenever  in  this  act  a  tax  is 
imposed  semi-annually  on  sales  or  receipts,  returns  for  the 
same  shall  be  made  to  the  register,  under  oath  or  affirma- 
tion, on  or  before  the  10th  days  of  January  and  July  of 
each  year,  and  the  same  shall  be  due  and  payable  to  the 
collector  on  or  before  the  30th  of  said  month."  This  section 
further  provides  that  "if,  in  the  opinion  of  the  register, 
the  returns  required  by  law  are  underestimated,  he  shall 
have  power  to  examine,  either  in  person  or  by  deputy,  the 
books  and  accounts  of  the  person  making  such  returns;  and 
if  he  shall  find  that  the  returns  made  are  less  in  amount 
than  that  shown  by  said  books  and  accounts,  he  shall  make 
an  assessment  for  a  correct  sum,  to  which  he  shall  add  a 
penalty  of  twenty-five  per  cent,  on  amount  of  tax  due," 

The  case  was  tried  in  the  circuit  court  upon  the  following 
stipulation,  by  which  some  of  the  facts  relied  on  by  the  de- 
fence  are  presented: 

"  1.  A  trial  by  jury  is  hereby  waived. 

"  2.  The  bond  in  suit,  and  produced  by  the  plaintiff,  was 
signed  and  sealed  by  the  defendants. 

"  3.  That  during  the  last  half  of  the  year  1882,  the  defend- 
ant Waggaman  was  a  real  estate  agent  in^  the  District  of 
Columbia,  and  obtained  his  license  to  do  business  as  such 
within  a  few  days  after  the  date  of  said  bond ;  but  before 
said  defendant  could  obtain  such  license,  he  was  required  to 
execute  said  bond  in  the'  form  in  which  it  is,  and  have  the 
same  approved  by  the  Commissioners  of  the  District;  and 
unless  said  bond  had  been  executed  and  approved,  said  de^ 
fendant  could  not  have  obtained  his  said  license  to  carry 
on  in  said  District  the  business  of  a  real  estate  agent. 

"4.  That  said  Waggaman's  gross  receipts  from  commis- 
sions in  his  said  business,  during  said  six  months,  was  the 
sum  of  $11,060.44,  of  which  he  made  no  return. 
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^^5.  The  tax  upon  real  estate  agents  is  imposed  under  and 
by  virtue  of  clause  38,  section  21,  of  the  act  of  the  late  legis- 
lative assembly,  of  August  23,  1871,  ch.  69,  as  amended  by 
the  subsequent  act  of  June  20,  1872,  ch.  49.  That  under 
section  3  of  the  latter  act,  the  assessor,  as  successor  to  the  reg- 
ister, arranged  the  laws  relating  to  licenses  in  the  form  of 
a  circular,  and  distributed  printed  copies  thereof.  That  three 
of  the  clauses  of  said  section  21  having  been  either  repealed 
or  adjudged  illegal,  the  assessor  in  his  said  circular,  wholly 
omitted  said  three  clauses,  but  continued  a  consecutive 
numbering  of  the  others  which  were  retained,  whereby  in 
said  printed  circular,  said  clause  38  relative  to  real  estate 
agents'was  numbered  35.  The  real  estate  agents,  as  a  class, 
having  petitioned  Congress  for  the  repeal  of  the  law  impos- 
ing a  license  tax  upon  them,  the  committee  of  Congress 
having  the  matter  in  charge  had  before  it,  as  evidence  of 
said  act  of  the  legislative  assembly  of  August  23,  1871,  the 
said  printed  circular,  and  said  committee  having  reported 
favorably  upon  said  petition.  Congress  passed  said  act  of 
July  12,  1876,  19  Stats.,  83,  repealing  clause  35,  section  21 
of  said  act  of  August  23,  1871 ;  after  which  time  until  some 
time  in  1882,  it  was  supposed  that  the  law  imposing  a  license 
tax  upon  real  estate  agents  was  repealed,  and  none  was  re- 
quired of  them.  In  the  latter  part  of  1882,  it  was  discovered 
that  clause  35  of  said  act  referred  to  photographers,  and 
since  then  they  have  been  held  by  the  District  as  not  re- 
quired to  pay  a  license  tax,  and  real  estate  agents  have  been 
so  required. 

'^  6.  That  all  acts  of  the  legislative  assembly,  as  pub- 
lished, and  all  acts  of  Congress  having,  in  the  opinion  of 
either  party,  any  bearing  upon  the  subject,  may  be  read  at 
the  hearing." 

The  circuit  court  entered  judgment  in  favor  of  the  plain- 
tiff for  $110.60  and  costs;  whereupon  the  defendants  ap- 
pealed. 

The  matters  stated  in  the  fifth  clause  of  the  stipulation 
were  intended  to  support  the  third  plea  of  the  defendant 
Waggaman,  viz.,  that  the  act  of  the  legislative  assembly  and 
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the  act  amendatory  thereof,  so  far  as  they  imposed  a  license 
upon  real  estate  agents  and  required  them  to  execute  such 
a  bond  as  sued  on,  have  been  repealed  by  the  act  of  Con- 
gress of  July  12,  1876.  We  may  dispose  of  this  plea  at 
once  by  saying  that,  although  as  a  matter  of  history,  the 
facts  presented  may  show  that  it  was  the  intention  of  the 
persons  who  had  charge  oi  that  business  to  effect  a  repeal 
of  these  provisions,  they  show,  as  a  matter  of  law,  that 
they  were  not  repealed. 

It  was  not  upon  this  proposition,  however,  that  the  de- 
fendants seriously  relied  at  the  argument.  Their  principal 
grounds  were  that,  notwithstanding  the  broad  terms  of  the 
organic  act  which  established  the  District  government  and 
the  legislative  assembly,  the  latter  could  not  be  clothed 
with  legislative  powers,  and  therefore  had  only  municipal 
powers;  that,  according  to  the  rule  by  which  such  powers 
are  measured,  its  acts  must  be  reasonable,  and  that  a  tax 
on  vocations  was  unreasonable,  and  in  this  case  was  con- 
nected with  and  dependent  upon  another  provision  au- 
thorizing an  invasion  of  rights  by  a  scrutiny  of  private 
and  lawful  transactions  which  was  beyond  the  powers  of  a 
municipality.  Next,  as  to  the  particular  bond  in  question, 
it  was  insisted  that,  because  it  contained  conditions  not  au- 
thorized by  the  act  and  was  extorted  colore  officii,  it  is  void. 

We  have  to  consider  first,  then,  the  validity  of  the  act 
of  the  legislative  assembly  which  imposed  this  tax  on  com- 
missions earned  by  real  estate  agents,  and  required  a  semi- 
annual return  of  those  commissions  and  a  bond  to  secure 
the  performance  of  these  and  other  acts  prescribed  by  law. 

In  Eoach  vs.  Van  Riswick,  7  Wash.  L.  Eep.,  496,  this 
court  held  that  the  very  broad  terms  in  which  the  organic 
act  of  1870  granted  legislative  powers  to  the  legislative 
assembly  had  the  effect  to  clothe  that  body  with  only  such 
powers  as  might  be  given  to  a  municipal  corporation,  and 
that  it  was  not  competent  for  Congress  to  delegate  the 
larger  powers  of  general  legislation  which  it  had  itself  re- 
ceived from  the  Constitution.  We  are  still  satisfied  with 
that  decision;  but  we  hold,  on  the  other  hand,  that  the  pro- 
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vision  referred  to  had  the  effect  to  bestow  every  power  of 
municipal  legislation  which  could  be  given  to  a  municipal 
corporation^  and  especially  the  power  of  taxation  and  the  im- 
plied or  included  power  to  provide  measures  by  which  taxes 
may  be  enforced  and  collected.  Section  49  of  the  organic 
act  provided  that  "the  legislative  power  of  the  District 
shall  extend  to  all  rightful  subjects  of  legislation  within  the 
District,  consistent  with  the  Constitution  of  the  United 
States  and  the  provisions  of  this  title;"  and  section  67  pro- 
vided that  *Hhe  legislative  assembly  shall  not  have  power 
to  tax  the  property  of  the  United  States,  nor  to  tax  the 
lands  or  other  property  of  non-residents  higher  than  the 
lands  or  other  property  of  residents." 

These  restrictions  of  the  power  to  impose  tasjes  amount, 
according  to  the  principle  of  construction  applied  by  the 
Supreme  Court  in  the  Legal  Tender  Cases,  12  Wall.,  534, 
to  a  declaration  that  the  same  act  had  already  conferred 
the  general  power.  Mr.  Justice  Strong,  speaking  of  the  re- 
striction of  the  power  to  suspend  the  writ  of  habeas  corpus^ 
says:  "It  shows  irresistibly  that  somewhere  in  the  Con- 
stitution power  to  suspend  the  writ  was  granted."  In  the 
case  before  us  the  restriction  has  a  direct  application.  It 
refers  to  the  general  grant  of  legislative  power  contained 
in  section  49 ;  and  this  construction,  being  part  of  the  same 
act,  is  binding  on  the  courts.  It  instructs  us  that  the  gen- 
eral grant  of  power  to  legislate  on  all  rightful  subjects,  etc., 
is  by  inclusion,  an  express  grant  of  power  to  legislate  on 
the  subject  of  taxation,  except  as  limited  in  section  67 ;  and 
this  express  power  to  legislate  on  this  subject  includes,  of 
course,  the  power  to  legislate  on  the  means  of  ascertain- 
ing the  extent  of  the  object  taxed ;  in  other  words,  to  re- 
quire returns  and  to  test  their  accuracy  by  inspections. 
We  repeat  that  these  are  not  implied  powers,  powers  exist- 
ing only  by  implication;  but  powers  included  in  the  de- 
scriptive terms  of  the  express  grant,  and  therefore  to  be 
treated  as  expressly  granted  powers.  The  importance  of 
this  distinction  will  presently  appear.  Recurring  then  to 
the  doctrine  that  the  general  grant  had  the  effect  to  bestow 


Thb  DiBTBicr  t?.  Waggamak.  335 

only  80  much  power  as  may  be  given  to  a  municipality,  we 
have  to  add  that  the  power  to  tax  vocations,  and  to  provide 
complete  means  for  ascertaining  the  extent  of  the  object 
taxed  and  for  securing  collection,  may  be  so  conferred. 
This  doctrine  has  been  too  well  settled  by  authorities  to 
need  further  vindication. 

But  it  was  insisted  that,  in  order  to  be  valid,  the  exercise 
of  this  power  must  be  "  reasonable,"  and  that  the  provisions, 
requiring  returns  of  commissions  earned  and  imposing  a 
tax  thereon,  are  not  reasonable.  This  test  of  the  validity 
of  a  municipal  act  or  by-law  cannot  be  applied  when  the 
power  to  legislate  on  the  subject  has  been  expressly  con- 
ferred. In  that  case  we  have  only  to  construe  the  grant, 
and  when  the  grant  imports  that  the  full  power  is  given  and 
that  the  measure  and  manner  of  its  exercise  are  intrusted  to 
the  grantee,  we  have  no  more  to  do  with  the  reasonableness 
of  its  exercise  than  with  the  reasonableness  of  an  act  of 
Congress.  The  judicial  control  here  invoked  belonged  to  a 
different  class  of  cases.  In  England  the  subjects  upon  which 
by-laws  might  be  made  were  not  usually  specified  in  the 
king's  charter,  and  it  became  an  established  doctrine  of  the 
courts  that  every  corporation  had  implied  or  incidental 
power  to  pass  by-laws;  but  this  power  was  accompanied 
with  the  limitation  that  every  by-law  must  be  reasonable. 
And  in  this  country  the  courts,  in  affirming  the  general  in- 
cidental power  of  municipal  corporations  to  make  ordi- 
nances, have  always  declared  that  ordinances  passed  in  vir* 
tue  of  the  implied  power  must  be  reasonable.  Dill.  Mun. 
Corp.,  sec.  253,  and  cases  cited. 

In  other  words,  the  courts  have  held  that  where  the  ex- 
istence of  a  power  depended  on  judicial  implication,  they 
were  not  at  liberty  to  imply  power  to  do  what  was  unreason- 
able. Plainly  this  rule  does  not  apply  in  construing  the  ex- 
tent of  an  express  grant  of  power,  and  we  are  dealing  only 
with  an  express  grant.  When  we  find  as  a  matter  of  con- 
struction, that  Congress  has  granted  this  power,  we  must  re- 
frain from  considering  whether  that  grant  or  the  authorized 
exercise   of   it   was    reasonable.      We  can  only  consider 
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whether  it  was  exceeded,  and  we  do  not  find  that  it  was 
exceeded  in  anything  done  in  the  case  before  us.  It  was 
urged  in  the  argument  that  the  provision  for  semi-annual 
returns  of  earnings  was  so  connected  with  the  provision 
for  an  official  search  into  the  real  estate  agent's  private 
accounts  as  to  be  tainted  by  the  latter  provision,  which  could 
not  be  held  to  have  been  authorized  by  Congress,  But  if  we 
assume  that  it  was  not  authorized  by  any  fair  construction 
of  the  granted  power,  we  cannot  admit  the  alleged  effect 
of  that  provision.  It  was  not  invoked  in  this  case,  and  the 
making  of  an  honest  return  cannot  be  said  to  be  compelled 
by  it,  if  made.  The  power  to  demand  the  return  was  clearly 
incident  to  the  power  to  tax  the  commissions  received,  and 
could  be  exercised  equally  whether  the  same  law  provided 
for  an  official  search  and  inspection  or  not.  Moreover,  the 
statute  only  provided  for  such  an  inspection  in  case  of  a 
return  actually  made  but  supposed  to  be  underestimated, 
and  does  not  apply  at  all  where  no  return  is  made,  as  in 
the  case  of  the  defendant.  The  argument  of  dependent  re- 
lation between  the  two  provisions  fails  therefore,  as  matter 
of  fact  as  well  as  of  law. 

The  next  objection  to  a  recovery  on  this  bond  was,  that  it 
contains  a  condition  not  authorized  by  the  statute ;  that 
this  unauthorized  condition  was  extorted  from  the  defend- 
ant Waggaman,  colore  officii,  and  that  a  bond  which  is  not 
required  by  law  is  not  obligatory  unless  it  is  found  to  be  a 
voluntary  control  on  the  part  of  both  parties. 

We  have  no  doubt  that  so  much  of  the  condition  of  the 
bond  as  required  the  defendant  to  account  and  pay  to  any 
other  person  than  the  District  "all  sums  which  may  be  due 
and  owing  by  him  by  reason  of  said  license  and  the  busi- 
ness authorized  thereby,''  was  unauthorized  by  the  statute. 
The  requirement  that  bond  should  be  given  "  for  the  honest 
and  due  performance  of  all  duties  required  by  law  "  refers 
only  to  the  duties  named  in  the  statute,  such  as  the  making 
of  semi-annual  returns  of  his  commissions  and  the  payment 
of  tax  thereon,  and  does  not  refer,  as  the  condition  of  the 
bond  actually  taken  does,  to  the  payment  of  all  sums  due, 
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for  example,  to  his  principals.  We  are  of  opinion  also  that 
this  unauthorized  part  of  the  condition  is  shown  hy  the  facts 
stated  in  the  stipulation  to  have  been  extorted  from  the  de- 
fendant colore  offidL  It  is  there  agreed  that,  before  the 
defendant  could  obtain  his  license  he  was  required  to  execute 
the  bond  "in  the  form  in  which  it  is,"  and  that  he  would 
not  have  been  granted  a  license  otherwise.  In  United 
States  V8.  Tingey,  5  Pet.,  115,  a  bond  with  conditions  not  re- 
quired by  law,  and  thus  obtained,  was  held  not  to  be  the 
contract  of  the  alleged  obligor,  because  it  was  not  a  volun- 
tary contract.  On  this  principle  it  is  clear  that  so  much  at 
least  of  the  conditions  in  this  case  as  was  not  required  by  law 
is  not  obligatory.  But  does  it  follow  that  the  whole  of  the 
bond  must  be  treated  in  the  same  way?  We  think  not. 
That  part  of  the  conditions  which  secured  the  performance 
of  the  defendant's  duties  toward  the  District  was  legal  and 
is  severable  from  the  illegal  portion.  It  is  capable  of  being 
treated  as  a  complete  contract  by  itself.  Now  the  doctrine 
relating  to  contracts  extorted  colore  officii^  applies  only  to 
contracts  which  the  law  does  not  require.  As  such  a  bond 
stands,  not  upon  the  statute,  but  upon  the  voluntary  con- 
sent of  the  party  to  assume  obligations  outside  of  the  law,  it 
is  important  to  ascertain  whether  it  was  obtained  colore 
qfficii;  but  where  the  law  requires  a  certain  condition  to  be 
inserted,  the  pressure  of  the  officer  demanding  it,  is  not 
pressure  of  official  power  but  the  actual  possession  of  it ; 
and  the  party,  who  has  only  complied  with  a  legal  obliga- 
tion, will  not  be  heard  to  say  that  he  did  not  act  voluntarily 
but  under  lawful  compulsion.  The  lawful  condition  of  this 
bond,  then,  was  given  voluntarily,  and  is  severable.  In 
such  a  case  it  can  be  enforced.  In  United  States  vs.  Hodson, 
10  Wall.,  408,  the  Supreme  Court  said:  "It  is  a  principle 
of  law  that  whc^e  a  bond  contains  conditions  some  of  which 
are  legal  and  others  illegal,  and  they  are  severable  and 
separable,  the  latter  may  be  disregarded  and  the  former 
enforced."  In  accordance  with  this  principle  we  hold  that 
the  bond  in  this  case  contains  a  perfect  obligation,  to  the 
extent  of  all  the  duties  of  the  defendant  toward  the  District 
43 
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But  it  may  be  objected  that  the  facts  in  this  case  do  not 
permit  the  application  of  the  principle  which  we  have  just 
stated ;  that  the  act  of  1871  did  not  require  any  bond  to  be 
given  before  the  license  should  be  issued,  while  the  stipula* 
tion  shows  that  this  bond  was  exacted  as  a  condition  to  the 
issuing  of  the  license ;  that,  therefore,  in  giving  any  bond 
at  all,  the  defendant  did  an  act  which  could  not,  at  that 
point  of  time,  be  exacted  of  him,  and  that  consequently, 
such  act  cannot  be  regarded  as  the  mere  performance  of  a 
legal  duty,  which  must  be  treated  as  done  voluntarily.  We 
think  this  objection  is  immaterial.  The  provisions  of  the 
1st  and  17th  sections  show  that  the  defendant  could  not 
lawfully  pursue  his  vocation  without  the  performance  of  two 
preliminary  conditions,  namely:  the  obtaining  of  a  license 
and  the  giving  of  a  bond.  Although  the  statute  indicates  a 
particular  order  in  which  these  acts  are  to  be  done,  that  order 
is  not  of  the  essence  of  the  matter,  and  an  inversion  of  it 
could  not  in  any  way  affect  the  rights  of  the  applicant  for 
license  injuriously.  The  very  same  bond  would  be  required 
in  either  case.  If  this  bond  is  severable,  and  the  lawful 
condition  can  be  treated  as  the  kind  of  bond  which  the  law 
required  to  be  given  ultimately,  as  one  of  the  two  duties  to 
be  performed  before  the  defendant  could  lawfully  proceed,  he 
must  notwithstanding  the  order  in  which  those  acts  were  re- 
quired, still  be  regarded  as  having  done  merely  what  the 
law  required,  and  therefore  as  having  acted  voluntarily  and 
not  by  constraint  imposed  colore  officii.  We  find  the  bond 
sued  on  to  be  the  actual  bond  of  the  defendant  to  the  ex- 
tent of  the  lawful  condition* 

The  judgment  is  affirmed. 
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Frederick  Koonbs 
The  DiSTRicyr  of  Columbia  and  Johk  F.  Cook. 

f  Decided  February  1, 1886. 

i  The  Chief  Justice  and  Justices  Cox  and  Merrick  sitting. 

Equity.    No.  9,148. 

1.  The  doctrine  which  expands  an  agency  bj  reason  of  the  acts  and  deal- 
ings of  the  parties  has  no  application  whatsoever  to  the  official  acts  of  a 
public  officer.  Whoever  d^als  with  him  is  charged  with  knowledge  of  the 
law  limiting  his  power. 

S.  The  collector  of  taxes  of  the  District  of  Columbia  lias  no  authority  un- 
der the  law  to  receive  checks  in  payment  of  taxes. 

t.  A  taxpayer  delivered  his  check  in  payment  of  taxes  to  the  collector. 
That  officer  delayed  for  several  days  to  present  it  to  the  bank  for  pay- 
ment, during  which  time  the  bank  failed  and  the  check  was  dishonored. 
Held,  that  the  reception  of  the  check  by  the  collector  was  not  a  pay- 
ment of  the  tax,  as  the  check  was  subsequently  dishonored.  That  for 
the  purpose  of  presenting  it  to  the  bank  for  payment  the  collector  was 
the  agent  of  the  tax-payer,  and  the  loss  occasioned  by  the  delay  must 
therefore  fall  upon  the  latter. 

4.  Cox,  J.,  however,  limits  his  concurrence  in  the  judgment  to  the  fact  of 
the  insolvency  of  the  bank  at  the  time  of  the  reception  of  the  check  by  the 
collector,  and  the  want  of  satisfactory  proof  that  it  would  have  been 
paid  even  if  there  had  been  no  delay  in  its  presentation. 

Appeal  from  a  decree  dismissing  bill  in  equity. 

The  Case  is  stated  in  the  opinion. 

E.  A.  Newman  and  A.  A.  Birket  for  complainant: 

The  delivery  of  a  check  by  a  depositor  upon  his  banker 
for  value,  operates  to  transfer  to  the  holder  the  legal  title 
to  so  much  of  the  deposit  as  the  check  calls  for,  and  the 
hanker,  on  its  presentation,  becomes  liable  to  its  owner  if 
he  has  funds  of  the  drawer  sufficient  to  meet  the  same. 
Munn  V8.  Burch,  25  111.,  21. 

It  is  settled  beyond  all  controversy  that  where  the  parties 
reside  in  the  same  place,  if  the  holder  of  a  check  neglect  to 
present  it  on  the  day  after  he  received  it,  he  takes  the  risk 
of  the  bank  failing.  Byles  Bills,  6th  Am.  ed.,  p.  20,  and 
note  1;  2  Chit.  PL,  16th  Am.  ed.,  362;  2  Dan.  Neg.  Inst, 
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516,  522,  and  authorities  cited;  Alexander  vs.  Burchfield, 
7  M.  &  G.,  1061;  Taylor  vs,  Wilson,  llMet,  51. 

A  check  is  intended  to  be  the  representative  of  cash.  2 
Dan.  Neg.  Inst.,  522. 

"As  checks  are  in  constant  use  and  have  been  adopted  by 
the  commercial  world  generally  as  a  substitute  for  other 
modes  of  payment,  it  is  imuortant  for  the  security  of  all 
parties  concerned  that  there  should  be  no  mistake  about 
the  statt^y  which  the  holder  of  a  check  sustains  towards  the 
bank  on  which  it  is  drawn."  Bank  vs.  Millard,  10  Wall., 
156. 

The  Supreme  Court,  in  Bank  t;^.  Millard,  uses  this  lan- 
guage: 

"  The  check  was  commercial  paper  and  subject  to  the  laws 
which  govern  such  paper,  and  it  can  make  no  difference 
whether  the  parties  to  it  are  private  persons  or  public 
agents." 

This  doctrine,  with  equal  cogency  of  reasoning,  is  fully 
declared  by  the  same  court  in  U.  S.  vs.  Bank  of  Metropolis, 
15  Pet.  (40  U.  S.),  377;  U.  S.  vs.  Barker,  12  Wheat.  (25  U. 
8.),  559. 

It  is  to  be  borne  in  mind  that  there  is  no  statute  declaring 
what  shall  be  or  shall  not  be  received  by  a  collector  in  pay- 
ment of  taxes.  His  duty  is  "  to  collect  all  taxes."  Act  of 
Legislative  Assembly,  Aug.  23,  1871. 

A,  G.  EiDDLB  for  defendants : 

1.  Under  the  law  there  is  no  authority  by  the  collector 
to  receive  checks  in  payment  for  taxes;  if  he  does,  the  tax 
is  not  paid  until  cash  is  received  on  it.  To  receive  and 
collect  a  check,  the  collector  is  the  agent  of  tlie  party  pay- 
ing, and  the  risk  is  his.  If  delivery  of  check  is  payment, 
that  is  the  end  of  the  transaction  so  far  as  the  payer  is  con- 
cerned.    No  question  of  laches  can  arise. 

2.  On  the  evidence  it  is  clear  that  had  the  check  been 
presented  on  the  29th  or  30th  of  May,  it  would  not  have 
been  paid.     The  bank  was  without  funds  sufficient  to  pay  it. 
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Mr.  Justice  Merbick  deliyered  the  opinion  of  the  court. 

The  court  has  considered  the  facts  in  this  case,  and 
thinks  it  is  apparent  that  the  complainant  is  not  entitled  to 
any  relief  whatsoever  at  the  hands  of  a  court  of  equity  or  of 
any  other  court  as  against  the  District  of  Columbia. 

He  claims  that  on  a  certain  day  he  paid  the  taxes  which 
were  due  by  him  to  the  District  of  Columbia  in  a  check 
for  four  hundred  and  ninety  odd  dollars  on  the  bank  of 
Middleton  &  Co.  of  this  city,  which  bank  was  open  at  the 
time  the  check  was  drawn  and  remained  open  the  next  day. 
The  third  day,  however,  it  suspended,  and  the  collector  not 
having  presented  the  check  there  on  the  day  of  its  receipt 
or  the  day  after,  it  is  claimed  therefore  that  the  complain- 
ant is  to  be  credited  with  the  amount  by  reason  of  the  de- 
fault of  the  collector  in  not  presenting  the  check  in  due 
season,  according  to  the  mercantile  law,  for  payment  at  that 
bank. 

There  is  no  question  in  this  case,  as  to  the  law  touching 
commercial  paper,  or  the  obligation  of  a  holder  to  pre- 
sent a  check  within  a  reasonable  period — twenty-four  hours 
if  in  the  same  town ;  and  if  he  does  not  present  it  in  that 
time,  and  the  bank  thereafter  fails,  the  drawer  of  the  check 
would  be  entitled  to  be  discharged,  because  that  check  has 
been  a  payment  as  between  the  original  parties  to  the 
eheck. 

But  the  question  in  this  case,  as  I  say,  is  no\  a  question 
of  commercial  law ;  it  is  a  question  of  agency.  Was  the 
collector  of  taxes  authorized  by  the  law  of  the  land,  or  by  any 
properly  delegated  authority  from  the  municipal  officers 
superior  to  him,  to  accept  in  payment  of  taxes  anything 
else  than  money? 

The  doctrine  which  expands  an  agency  by  reason  of  the 
acts  and  dealings  of  the  parties  from  time  to  time,  has  no 
application  whatsoever  to  the  official  acts  of  a  public  of- 
ficer. Everybody  knows  by  the  public  law  of  the  land  (or 
is  charged  with  knowledge  of)  the  extent  of  the  power  of 
that  officer,  and  his  superior  officers,  so  to  speak,  cannot 
qualif}  it  except  so  fiar  as  the  law  has  delegated  to  them  a 
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power  to  control,  or  modify,  or  expand  his  legal  obliga- 
tions. Hence,  there  can  be  no  such  thing  as  a  presumption 
of  agency  growing  out  of  the  dealings  of  a  public  officer 
in  respect  to  his  public  duty ;  because  whatever  presump- 
tion, as  between  private  parties,  might  arise  in  favor  of  a 
delegated  authority  from  an  outward  act  of  dealing,  so  far 
as  the  public  officer  is  concerned  that  presumption  is  re- 
pelled by  the  known  law  of  the  land,  the  knowledge  of 
which  is  imputed  to  every  citizen,  which  known  law  of  the 
land  limits,  defines  and  bounds  his  power,  and  qualifies  and 
corrects  any  presumption  of  agency  which  might  otherwise 
arise  out  of  these  acts  and  dealings. 

That  being  the  case,  what  is  the  effect  of  a  payment  by 
a  check  ordinarily?  It  is  but  in  itself  a  conditional  pay- 
ment to  be  ripened  into  an  actual  payment,  provided  the 
check  be  honored  by  the  bank.  But  the  probability  that 
that  conditional  payment  may  be  ripened  into  an  actual 
payment,  does  not  advance  a  single  step  towards  the  estab- 
lisment  of  a  right  of  a  public  officer  in  the  character  of 
agent  of  the  public  to  surcharge  the  public  with  an  ad- 
ditional risk  in  respect  to  the  collection  of  its  public  dues. 

The  law  says  that  the  collector  shall  collect  the  taxes. 
The  law  further,  to  secure  the  taxes,  and  in  addition  to  the 
personal  responsibility,  makes  the  taxes  a  lien  upon  the 
real  estate — the  visible  estate  of  the  party  in  question.  Now 
can  it  be  said  that  a  practice,  no  matter  how  long  indulged  in 
by  the  collector  for  the  convenience  of  parties,  of  receiving 
from  tax-payers  checks  upon  their  bankers  can  be  considered 
to  supersede,  to  dispense  and  put  aside  at  his  pleasure  the 
lien  of  absolute  security  which  the  public  has  for  the  collec- 
tion of  its  taxes  by  its  hold  upon  the  property  of  the 
party?  That  would  extend  the  law  of  agency  beyond  any- 
thing that  has  any  foundation  in  well-established  pre- 
cedents or  authority  in  the  books,  because  the  books  say  that 
by  the  taking  of  a  check  you  superadd  to  the  original 
predicament  of  uncertainty  of  payment  as  between  the  debtor 
and  creditor,  the  uncertainty  of  payment  arising  out  of  the 
possible  insolvency  of  the  drawee  of  the  check,  and  the  ob- 
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ligations  of  diligence  on  the  part  of  the  holder  to  present 
that  check  within  due  season  in  order  to  preserye  his  de- 
mand against  the  original  holder. 

That  being  the  law  of  agency,  so  far  as  agents  are  con- 
cerned and  the  law  modifying  the  payment  of  agents,  can 
it  be  said  that  a  public  collector,  without  any  warrant  of 
law  whatsoever,  who  is  dealing  for  the  conyenience  of  the 
parties,  is  authorized  to  put  his  personal  judgment,  his  per- 
sonal inclination  to  promote  the  convenience  of  and  to  ac- 
commodate the  tax-payer  in  lieu  of  the  legal  lien,  and  thus, 
for  those  imperfect  aud  almost  frivolous  considerations,  so 
to  speak,  to  waive  the  certainty  of  the  right  of  collection 
and  the  security  that  the  public  has  for  its  taxes  ? 

But  in  this  particular  case,  even  if  you  were  to  assume 
that  there  was  the  semblance  of  a  recognized  practice  ri- 
pening into  law  to  pay  by  checks,  that  surely  would  only 
be  a  recognized  usage  to  pay  by  checks  upon  authoritative 
and  well-established  banks.  The  word  '^ check"  has  a  sig- 
nification, a  sort  of  cabalistic  meaning,  in  the  mind  of  the 
public,  because  it  represents  ordinarily,  and  the  meaning  of 
the  term  implies,  that  it  is  a  draft  by  a  holder  or  depositor 
upon  a  well-accredited  and  established  bank  which  stands 
almost  in  the  place  of  an  actual  bank  note  from  the  bank 
itself.  And  it  is  because  of  that  character  that  the  com- 
mercial law  has  attached  to  it  the  consequences  which  follow 
by  reason  of  the  presumption  of  a  payment  when  it  passes 
from  man  to  man  in  their  private  transactions. 

But  can  it  be  said  that  the  recognition  of  such  a  usage, 
such  a  qualified  mode  of  payment  with  regard  to  a  check  thus 
designated  and  characterized,  and  which  is  the  true  mean- 
ing of  it,  can  be  expanded  into  the  recognition  of  an  agency 
on  the  part  of  the  collector  to  take  a  private  order  from 
any  individual  against  another  individual,  or  any  of  these 
brokers  who  are  about  in  the  town  here,  who  assume  to 
themselves,  for  the  purposes  of  their  own  trade,  the  formal, 
the  solemn,  the  imposing  epithet  of  bankers?  They  are  not 
bankers  in  any  sense  of  the  term.  They  do  not  come  with- 
in the  proper  designation  of  bankers,  and  a  check  upon 
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these  so-called  bankers,  if  you  would  translate  it  into  tbe 
common  English,  and  say  that  a  man  has  given  to  the  col- 
lector an  order  upon  some  private  broker  down  in  town 
here,  some  private  individual,  you  would  at  once  see  that 
this  did  not  come  at  all  within  his  power  and  authority  as 
a  designated  agent,  so  as  to  relieve  the  drawer  of  that  check 
of  his  obligation  and  throw  the  burden  upon  the  District  of 
Columbia  for  non-payment  upon  the  presumption  of  the 
agency. 

That  was  the  character  of  this  check — an  order  given  on 
the  supposed  or  so-called  banking  house  of  Middleton  &  Co., 
who  were  utterly  insolvent  at  the  time  it  was  granted,  and 
who  made  an  assignment  the  day  after.  Under  circum- 
stances of  this  sort  it  would  be  of  the  saddest  consequence, 
it  would  be  subversive  of  the  whole  security  of  the  public 
for  a  court  of  justice  to  entertain  for  a  moment  the  idea  that 
checks  of  that  description  could  be  considered  as  payment 
of  taxes,  the  citizen  be  subserved,  and  the  public  thrown  into 
the  necessity  of  making  up  for  the  want  of  credit  of  the 
parties  upon  whom  such  drafts  are  drawn. 

There  was  a  case  somewhat  similar  to  this  in  its  gen- 
eral features  decided  in  England  in  the  year  1839,  which 
was  the  case  of  Bridges  vs.  Garrett,  reported  in  the  Law  Re- 
ports, 5  Common  Fleas,  page  451,  which  was  the  case  where 
the  steward  of  a  lord  had  received  the  sum  of  seventy- 
eight  pounds  and  odd  shillings  in  payment  of  a  fine  for 
the  renewal  of  certain  copyholds.  The  check  was  drawn 
upon  a  banker  and  was  a  cross  check  as  they  call  it  in  Eng- 
land, and  that  check  was  put  to  his  credit  in  the  bank,  it 
was  actually  paid  and  went  to  the  credit  of  the  agent  who 
was  entitled  to  receive  the  money,  and  afterwards  the  fund 
was  stopped  by  the  bank,  it  having  been  mingled  with 
his  common  account,  for  the  purpose  of  making  up  a  de- 
ficiency in  that  account  as  between  him  and  the  bank.  The 
question  there  was  whether  the  payment  of  that  check 
under  such  circumstances  was  a  valid  payment.  The  court 
below  refused  to  admit  it  as  a  payment  even  under  such 
circumstances,  but  the  court  above  said  that  the  check  having 
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been,  in  point  of  fact,  paid  as  a  check,  and  then  deposited 
by  the  agent  in  his  own  bank,  he  had,  therefore,  received  it, 
and  being  authorized  to  receive  the  amount  of  the  fine,  and 
the  check  having  been  actually  paid,  it  thereby  became  a 
payment,  and  his  depositing  it  in  his  bank,  and  its  subse- 
quent conversion  by  his  banker  to  his  own  private  account, 
would  not  deprive  it  of  the  character  of  a  payment  when  it 
was  honored  at  the  bank  upon  which  it  was  drawn  as  be- 
tween the  debtor  and  the  creditor. 

And  that  is  the  whole  scope  of  this  case,  and  of  the 
whole  line  of  cases.  I  have  not  seen  a  case  anywhere  re- 
ported in  which  it  was  held  that  payment  by  a  check  which 
was  afterwards  dishonored  could  be  considered  a  payment, 
in  any  sense  of  the  law,  unless  the  party  who  received  it 
had  been  specially  authorized  to  receive  it,  or  by  the  course 
of  trade  was  to  be  presumed  to  have  been  authorized  to 
receive  it,  and  thus  to  assume  for  the  creditor  the  ad- 
ditional burden  of  the  risk  of  want  of  diligence  in  the  pre- 
sentation of  the  same. 

But  it  is  utterly  inadmissible  in  the  case  of  public  officers 
to  add  to  the  trouble  and  burdens  of  the  public  for  the  pur- 
pose of  saving  an  individual  who  has  paid  by  check  exclu- 
sively for  the  gratification  of  his  own  private  convenience. 
Having  done  it  for  his  own  convenience  he  must  take  the 
consequences  of  having  made  the  collector  of  taxes  his  own 
agent,  and  not  say  that  in  that  respect  he  was  the  agent  of 
the  public. 

Under  these  circumstances  the  decree  of  the  court  below 
will  be  affirmed  with  costs. 

Mr.  Justice  Cox  said: 

I  agree  in  the  conclusion  announced  in  this  case,  but  I 
have  some  doubts  about  it  and,  therefore,  do  not  wish  to 
be  committed  to  the  general  proposition  that  would  exclude 
from  a  case  of  this  kind  the  general  rules  about  commer- 
cial paper. 

It  is  conceded,  as  between  individuals,  if  a  man  gives  a 
check  in  payment  of  a  debt  on  a  solvent  bank  which  would 
44 
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be  honored  on  presentation,  and  the  money  is  lost  through 
the  failure  of  the  creditor  to  apply  for  the  money  until  the 
bank  has  become  insolvent,  that  the  creditor  makes  the  check 
his  own,  and  his  debt  is  considered  paid. 

I  doubt  whether  a  different  rule  applies  where  a  check  is 
tendered  and  received  in  payment  of  public  dues.  It  would 
rather  seem  to  me  that  under  the  circumstances  presented 
in  this  case,  it  would  be  substantially  the  same  as  if  the 
creditor  had  had  the  check  passed  to  his  credit,  and  had  lost 
it  afterwards  by  allowing  it  negligently  to  remain  in  the 
bank  until  it  had  become  insolvent. 

But  however  that  may  be,  it  is  demonstrated  in  this  case 
that  at  the  time  the  check  was  given  the  so-called  bank 
was  absolutely  insolvent.  By  the  testimony  of  the  bankers 
themselves  it  appears  that  the  assets  at  the  time  did  not 
amount  to  one-tenth  of  the  liabilities  of  the  bank.  The 
burden  of  proof,  of  course,  is  upon  the  complainant  in  a 
case  like  this  to  show  that  his  check  was  good,  and  that  the 
loss  was  caused  by  the  neglect  of  the  other  party. 

The  proof  in  the  case  utterly  fails  to  satisfy  us  that  this 
check  would  have  been  paid  if  it  had  been  immediately 
presented.  The  testimony  of  one  of  the  bankers  is  that 
the  check  would  have  been  paid  if  presented,  as  another 
check  for  |71  had  been  paid  the  same  day.  We  tiiink 
that  is  totally  unreliable.  It  appears  that  after  the  as- 
signment, which  was  made  the  next  day,  when  the  receiver 
took  possession  of  the  bank  there  was  not  more  than  forty 
or  fifty  dollars  in  the  bank  in  cash.  The  banker  testifies 
that  on  the  twenty-ninth  there  were  several  thousand  dol- 
lars in  bank.  Whether  it  was  there  five  minutes  after  the 
time  the  bank  opened  and  was  available  for  the  payment 
of  this  check  or  not  is  not  shown.  The  books  have  not  been 
produced  to  show  what  amount  of  money  there  was.  The 
burden  of  proof  is  on  the  plaintiff,  and  he  has  certainly 
failed  to  satisfy  us  that  the  check  was  worth  a  cent. 
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Columbus  Thaw  vs.  Maria  Ritchie. 

Law    No.  24.092. 

f  Decided  January  25,  1886. 

I  Justices  Hagner  and  James  sitting. 

1.  The  Orphans*  Court  o4  the  District  of  Columbia  has  no  jurisdiction  to  de- 
cree a  sale  of  an  infant's  real  estate. 

2.  In  ejectment,  «i verse  possession  by  the  defendant  and  those  under  whom 
he  claims  will  not  avail  to  defeat  the  plaintiff's  claim,  if  it  be  otherwise 
well  founded,  when  it  appears  that  the  plaintiff  who  was  a  remainderman 
had  no  right  of  entry  upon  the  property  until  after  the  death  of  the  life 
tenant  which  occurred  much  less  than  twenty  years  before  the  institution 
of  the  action. 

8.  When  a  reviewing  court  has  positively  determined  that  judgments  in  a 
certain  direction  are  nullities  for  want  of  jurisdiction  in  the  court  that 
rendered  them,  their  number  is  unimportant;  no  accumulation  of  usurpa- 
tions can  establish  jurisdiction  in  the  entire  series  if  it  does  not  exist  in 
each  individual  case. 

4.  Although  a  person  in  the  possession  of  property  may  defend  his  title  un* 
der  a  judgment  of  a  court  of  competent  jurisdiction  his  defence  will  be 
disallowed  if  there  was  want  of  jurisdiction  in  the  court  to  enter  the  de- 
cree under  which  he  claims  title,  however  innocently  he  may  have  pur- 
chased the  property. 

5.  Where  one  is  not  a  party  to  a  deed  and  does  not  claim  under  it,  he  is  not 
estopped  by  its  recitals. 

6.  A  will  declared  as  follows:  "Item.  I  give  and  bequeath  to  my  belowd 
wife,  Eliza,  all  my  property  of  every  description,  real  and  personal,  to 
hold  and  enjoy  during  her  natural  life,  in  trust,  for  the  equal  benefit  and 
maintenance  of  herself  and  of  my  daughter,  Columbia,  and  of  my  son, 
Columbus."  ♦  ♦  ♦  «Itera.  I  give  and  bequeath  to  my  two  children 
above  named,  in  equal  parts,  their  help,  etc.,  all  my  estate,  real  and  per- 
sonal, that  shall  remain  at  and  after  the  death  of  their  mother,  my  said 
wife,  Eliza."     Heldt  that  the  wife  took  a  life  estate  only. 

STATEMENT  OF  THE  CASE. 

This  was  an  appeal  from  a  judgment  for  defendant  in 
an  action  of  ejectment  brought  to  recover  an  undivided 
moiety  of  two  lots  of  ground  in  Washington  City,  which 
the  plainti£f  claimed  in  fee  simple  under  the  following 
will  of  his  father  Joseph  Thaw: 

Will. 

"  I,  Joseph  Thaw,  of  the  city  of  Washington,  in  the  Dis- 
trict of  Columbia,  do,  this  twenty-sixth  day  of  February  in 
the  year  of  our  Lord  one  thousand  eight  hundred  and  forty. 
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make  and  publish  this  mj  last  will  and  testament,  which 
is  as  follows,  namely : 

^'Imprimis,  I  hereby  appoint  and  constitute  my  beloved 
wife,  Eliza  Van  Tylin  Thaw,  to  be  the  guardian  of  my  two 
youngest  children,  to  wit,  my  daughter,  Columbia  Thaw, 
and  my  son,  Columbus  Thaw,  and  to  act  in  trust  for  them, 
in  all  things  as  fully  as  I  would  do  if  living. 

"/iJem.  I  give  and  bequeath  to  my  said  beloved  wife,  Eliza, 
all  my  property  of  every  description,  real  and  personal,  to 
hold  and  enjoy  during  her  natural  life ;  in  trust,  for  the  equal 
benefit  and  maintenance  of  herself,  and  of  my  daughter 
Columbia  and  of  my  son  Columbus,  the  two  children  above 
named;  and  if  either  of  them  shall  die  before  arriving  at 
the  age  of  majority,  then  she  is  to  hold  the  whole  property, 
as  above,  for  the  equal  benefit  of  herself  and  the  survivor 
of  the  two  above  named  children;  or  if  both  of  the  said 
children  shall  die  before  their  mother,  my  said  wife,  then 
she,  my  said  wife,  Eliza,  shall  hold  the  said  property  during 
her  natural  life  for  her  own  sole  use  and  benefit;  and  in  no 
case  shall  she,  my  beloved  wife  Eliza,  be  deprived  of  the 
use  of  any  part  thereof  during  her  natural  life,  for  the  main- 
trance  of  herself  and  of  the  two  children  aforesaid,  while 
they,  or  either  of  them  shall  live,  or  of  herself,  while  she 
shall  survive  them  both. 

^^Item.  I  give  and  bequeath  to  my  two  children  above 
named,  Columbia  and  Columbus,  in  equal  parts,  to  their 
heirs  and  assigns  forever,  all  my  estate,  real  and  personal, 
that  shall  remain  at  and  after  the  death  of  their  mother, 
my  said  wife,  Eliza;  or  if  either  of  them  shall  not  survive 
their  mother,  then  1  will  that  the  surviving  one  shall  have 
the  whole. 

"/i5em.  If  both  of  my  said  children  shall  die  before  their 
mother,  then,  on  the  demise  of  the  last  survivor  of  them,  I 
give  and  bequeath  to  ray  beloved  wife,  Eliza,  to  her  heirs 
and  assigns  forever,  for  her  own  proper  benefit,  all  my  es- 
tate of  every  description. 

"I  do  moreover  hereby  constitute  and  appoint  my  beloved 
wife,  Eliza  Van  Tylin  Thaw,  above  named,  the  sole  execu- 
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trix  of  this  my  last  will  and  testament,  and  authorize  her 
to  administer  and  execute  the  same  without  giving  security 
in  any  way  whatever. 

"Signed  and  sealed  the  day  and  year  first  above  written. 

"Jos.  Thaw.        [sbal.] 

"Witness:  The  word  "rfie"  on  first  page  first  interlined. 

"0.  B.  Brown, 
"Sam'l  Grubb, 
"John  McClelland." 

The  testator,  Joseph  Thaw,  died,  seized  of  this  property 
and  another  property  on  New  York  avenue,  in  1840,  leav- 
ing his  widow,  Eliza,  and  two  children,  Columbus  and  Col- 
umbia Thaw,  who  are  the  persons  named  in  the  above  will. 
In  1848  Columbia  conveyed  her  interest  to  one  Agricol 
Favier.  The  death  of  the  life  tenant,  Eliza  Thaw,  occurred 
in  1866. 

The  defendant  was  in  possession  of  the  property  in  ques- 
tion, and  claimed  title  adversely  to  the  plaintiff  under  and 
through  a  deed  dated  March  17, 1848.  and  recorded  in  1867, 
from  Eliza  V.  Thaw  to  Agricol  Favier,  purporting  to  con- 
vey the  property  in  question  by  authority  of  a  decree  of  the 
Orphans'  Court  of  this  District,  passed  the  29th  day  of 
March,  1844,  upon  the  petition  of  the  said  Eliza  V.  Thaw 
as  guardian  of  her  infant  children,  Columbus  and  Columbia 
Thaw.     This  deed,  executed  in  due  form,  recited  as  follows: 

Deed. 

"This  indenture,  made  this  seventeenth  day  of  March,  in 
the  year  of  our  Lord  one  thousand  eight  hundred  and  forty- 
eight,  between  Eliza  V.  Thaw,  of  the  city  of  Washington, 
in  the  District  of  Columbia,  of  the  one  part,  and  Agricol 
Favier,  of  the  same  city  and  District,  of  the  other  part. 

^^  Whereas  a  decree  was  passed  on  the  twenty-ninth  day  of 
March,  in  the  year  one  thousand  eight  hundred  and  forty- 
four,  by  the  Orphans'  Court  for  the  county  of  Washington, 
in  the  District  of  Columbia,  upon  the  petition  of  Eliza  V. 
Thaw,  guardian  of  her  infant  children,  Columbus  and  Col- 
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umbia  Thaw,  and  whereas,  the  said  Eliza  V.  Thaw,  was 
thereby  appointed  a  trustee  to  sell  lots  numbered  one  and 
four  in  square  one  hundred  and  sixty,  in  the  city  of  Wash- 
ington, which  decree  was,  on  the  twelfth  day  of  October,  in 
the  year  one  thousand  eight  hundred  and  forty-four,  con- 
firmed by  the  circuit  court  for  the  county  of  Washington, 
sitting  as  a  court  of  chancery,  and  the  said  Eliza  Thaw  hav- 
ing in  conformity  with  said  decree  filed  a  bond  with  sure- 
ties, which  was  approved  by  the  said  Orphans'  Court,  and 
having  in  like  conformity  with  said  decree,  sold  said  lots, 
above  mentioned,  and  reported  the  same  to  said  court,  which 
report  was,  by  said  court,  on  the  twenty-first  day  of  January, 
in  the  year  one  thousand  eight  hundred  and  forty-eight, 
duly  approved,  ratified  and  confirmed ;  and  whereas,  the  said 
Agricol  Favier  was  the  purchaser  of  the  said  lots,  from  her, 
the  said  Eliza  V.  Thaw,  the  trustee  as  aforesaid^  under  the 
power  vested  in  her  by  the  said  decree. 

"Now  this  indenture  witnesseth,  that  the  said  Eliza  V. 

Thaw,  for  and  in  consideration  of  the  sum  of lawful 

money  of  the  United  States  to  her  in  hand  paid  by  the  said 
Agricol  Favier,  at  or  before  the  sealitig  and  delivery  of 
these  presents,  the  receipt  whereof  is  hereby  acknowledged, 
(hath  granted,  bargained,  sold  aliened,  enfeoffed  and  con- 
firmed, and  by  these  presents  doth  grant,  bargain,  sell,  alien, 
enfeoff  and  confirm  unto  the  said  Agricol  Favier,  his  heirs 
and  assigns  forever,  two  lots  or  parcels  of  ground,  situate, 
lying  and  being  in  the  city  of  Washington,  in  the  District 
of  Columbia,  being  lots  numbered  one  (1)  and  four  (4)  in 
square  numbered  one  hundred  and  sixty  (160)  as  designated 
on  plan  of  said  city,  together  with  all  and  singular  the 
buildings,  improvements,  ways,  alleys,  rights,  members, 
privileges  and  appurtenances  to  the  same  belonging,  or  in 
anywise  appertaining,  and  all  the  estate,  right,  title,  in- 
terest, claim  and  demand  whatsoever,  legal  and  equitable  of 
her  the  said  Eliza  Y.  Thaw  as  guardian  and  trustee  as  afore- 
said, and  well  as  in  her  own  right,  and  of  the  said  infant 
children  Columbus  and  Columbia  Thaw  to  the  same. 

"  To  have  and  to  hold  the  said  two  lots  or  parcels  of  ground 
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hereinbefore  described,  and  all  other  the  premises  hereby 
granted,  bargained  and  sold  or  mentioned  or  intended  to  be, 
and  every  part  and  parcel  thereof  with  their  and  every  of 
their  anpurtenances,  unto  the  said  Agricol  Favier,  his  heirs 
and  assigns  forever,  to  the  only  proper  use  and  behoof  of  the 
said  Agricol  Favier,  his  heirs  and  assigns  forever.  And  the 
said  Eliza  V.  Thaw,  doth  hereby  for  herself,  his  heirs,  ex- 
ecutors and  administrators,  covenant  and  agree  to  and  with 
the  said  Agricol  Favier,  his  heirs  and  assigns,  ihat  she,  the 
said  Eliza  V.  Thaw,  and  her  heirs,  shall  and  will  at  all 
times  hereafter,  at  the  request  and  cost  of  the  said  Agricol 
Favier,  his  heirs  or  assigns,  do  any  further  act,  the  better  to 
convey  the  said  premises  unto  him,  which  he  shall  or  may 
require. 

"In  witness  whereof  the  said  Eliza  V.  Thaw  hath  here- 
unto set  her  hand  and  seal  the  day  and  year  first  above 
written. 

"Eliza  V.  Thaw.        [seal.] 

"Signed,  sealed  and  delivered  in  the  presence  of — 

.       "T.  C.  DONN, 
"John  L.  Smith. 


"  District  of  Columbia,     \  ,77      v 
"  Waahingtm  CourUy.  ]^^^^' 


*iWe,  Thomas  0.  Donn  and  John  L.  Smith,  justices  of 
the  peace  in  and  for  the  county  above  named,  do  hereby 
certify  that  Eliza  V.  Thaw,  a  party  to  -the  aforegoing  deed 
of  indenture,  bearing  date  the  seventeenth  day  of  March, 
1848,  and  hereunto  annexed,  personally  appeared  before  us 
in  our  county  aforesaid,  the  said  Eliza  V.  Thaw,  being  per- 
sonally well  known  to  us  to  be  the  person  who  executed 
the  deed  and  acknowledged  the  same  to  be  her  act  and  deed, 
"  Given  under  our  hands  and  seals  this  seventeenth  day 
of  March,  1848. 

"T.  C.  DoNN,  J.  P.     [seal.] 
"J.  L.  Smith,  J.  P,    [seal.]" 

To  sustain  the  authority  of  Eliza  Thaw  to  make  this  deed, 
docket  entries  and  such  papers  as  were  to  be  found  among 
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the  records  of  the  court  were  oflfered  in  evidence  as  tending 
to  prove  the  truth  of  the  recitals  in  the  premises  of  the 
deed.  And  further  to  show  to  the  court  that  the  practice 
and  proceedings  under  the  act  of  Maryland  of  1798,  for  the 
sale  of  real  estate  of  infants  for  their  maintenance  and 
support  had  been  in  numerous  cases,  both  before  and  after 
the  proceedings  in  question,  substantially  like  the  practice 
and  proceedings  in  this  case.  The  defendant  read  in  evi- 
dence the  docket  entries  in  ten  cases  brought  between 
1823  and  October  12,  1844,  in  the  old  circuit  court  on  the 
chancery  side,  and  twenty-four  cases  brought  in  said  court 
between  October  12,  1844,  and  April  21,  1853.  He  also 
read  in  evidence  the  entries  in  twenty-six  cases  of  a  similar 
character,  brought  in  this  court  between  1863  and  July,  1865. 

He  then  offered  to  read  in  evidence  the  proceedings  set 
out  at  large  in  the  records  of  the  Orphans'  Court  in  nu- 
merous cases  from  1865  to  1881,  and  read  the  proceedings 
in  several  cases  selected  at  different  periods  between  said 
last  mentioned  dates,  wherein  the  practice  and  proceedings 
were  similar  to  that  in  this  case.  And  also  to  read  in  evi- 
dence the  docket  entries  in  thirty-two  other  similar  cases, 
when  it  was  admitted  by  counsel  for  plaintiff  that  these 
docket  entries  showed  that  the  practice  pursued  in  those 
causes  was  similar  to  the  practice  in  this  case. 

To  the  admission  of  the  above  deed  and  the  said  records 
and  papers  as  evidence  the  plaintiff  objected,  on  the  ground 
that  Mrs.  Thaw  had  no  authority  under  her  husband's  will 
to  make  the  conveyance,  and  that  the  proceedings  shown 
were  without  authority  of  law,  the  Orphans'  Court  having 
no  jurisdiction  to  decree  the  sale  of  an  infant's  real  estate; 
but  the  objection  was  overruled  by  the  court,  and  this  ruling 
forms  the  principal  subject  of  exception  taken  at  the  trial. 

To  maintain  an  estoppel  on  the  part  of  the  plaintiff,  the 
defendant  also  offered  and  was  permitted  to  read  in  evidence 
a  deed  dated  March  1st,  1871,  and  duly  recorded,  of  the 
plaintiff  and  his  wife  and  Columbia  Thaw  and  her  husband, 
purporting  to  partition  between  themselves  certain  real  es- 
tate left  by  their  mother,  which  deed  recited  that  ^^  whereas 
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Joseph  Thaw,  by  his  will  made  the  following  devise,  to 
wit: 

"'Item.  I  give  and  bequeath  to  my  two  children,  Colum- 
bus and  Columbia,  in  equal  parts,  to  their  heirs  and  assigns 
forever,  all  my  estate,  real  and  personal,  that  shall  remain 
at  and  after  the  death  of  their  mother ;  or  if  either  of  them 
shall  (not)  survive  their  mother,  then  I  will  that  the  sur- 
viving one  shall  have  the  whole/ 

**  And  whereas  their  mother,  after  disposing  of  the  real 
estate  acquired  by  said  will,  and  investing  the  proceeds  in 
other  real  estate,  died  intestate,  leaving  said  Columbus  and 
Columbia  her  sole  heirs  at  law.  And  whereas  they  having 
agreed  to  make  partition  of  said  real  estate  do  execute  this 
deed,  and  by  which  deed  part  of  lot  4,  square  427,  was  con- 
veyed to  said  Columbia,  and  part  of  lot  9,  square  370,  was 
conveyed  to  said  Columbus." 

The  plaintiff's  counsel  objected  to  the  admission  of  this 
deed  in  evidence,  but  the  court  overruled  the  objection  and 
admitted  the  same. 

The  defendant  then  rested  her  case,  and  plaintiff  was  re- 
called as  a  witness  in  rebuttal,  and  testified,  against  the  ob- 
jection of  defendant,  that  a  part  of  the  real  estate  left  by 
his  father  was  the  homestead  located  on  New  York  avenue, 
and  that  shortly  before  plaintiff  became  of  age  his  mother 
and  sister  joined  m  a  conveyance  of  the  same  to  Mrs.  Tyson, 
and  his  mother  gave  a  bond  that  he  should  ratify  the  sale 
when  he  became  of  age,  and  he  did  so ;  that  said  property 
was  sold  for  $2,700,  and  out  of  the  proceeds  his  mother  pur- 
chased the  two  pieces  of  property  described  in  said  deed  of 
partition,  and  that  it  was  the  New  York  avenue  property 
alone  which  was  referred  to  in  said  deed  as  having  been  dis- 
posed of  by  his  mother,  and  plaintiff  read  in  evidence,  from 
the  land  records  of  said  District,  a  deed  dated  December  6, 
1850,  from  Eliza  V.  and  Columbia  Thaw  to  Kachel  Tyson  of 
lot  2  in  square  251,  on  New  York  avenue,  for  an  expressed 
consideration  of  $2,700,  and  also  the  bond  above  referred  to. 

The  statute  under  which  the  defendant  claimed  Mrs.  Thaw 
to  have  been  authorized  to  make  sale  of  the  infant's  realty 
45 
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was  the  Maryland  act  of  1798  (ch.  ci,  sub-ch.  12,  sec.  10), 
which  is  as  follows : 

"And  once,  in  each  year,  or  oftjener  if  required,  a  guardian 
shall  settle  an  account  of  his  trust  with  the  Orphans'  Court; 
and  the  said  court  shall  ascertain  at  discretion  the  amount 
of  the  sum  to  be  annually  expended  in  the  maintenance 
and  education  of  the  orphan,  regard  being  had  to  the  future 
situation,  prospects  and  destination  of  the  ward ;  and  the 
said  court,  if  it  shall  deem  it  advantageous  to  the  ward, 
may  allow  the  guardian  to  exceed  the  income  of  the  estate, 
and  to  make  use  of  his  principal,  and  to  sell  part  of  the 
same,  under  its  order:  Provided^  nevertheless^  That  no  part 
of  the  real  estate  shall,  on  account  of  such  maintenance  or 
education,  be  diminished  without  the  approbation  of  the 
court  of  chancery  or  general  court  as  well  as  of  the  Orphans' 
Court." 

On  the  other  hand,  the  plaintiff  insisted  that  the  only 
statute  authorizing  the  sale  of  an  infant's  realty  was  em- 
braced in  sections  969-973  of  the  Revised  Statutes  of  the 
District  of  Columbia. 

Under  the  evidence  the  court  instructed  the  jury  to  find 
for  the  defendant,  which  was  accordingly  done,  and  the  case 
came  to  the  General  Term  on  exceptions. 

F.  P.  Stanton  and  S.  R.  Bond  for  appellant: 

1.  Under  the  Maryland  act  of  1798,  the  proceedings 
shown  were  insufficient  to  divest  plaintiff's  interest,  be- 
cause such  interest  was  an  estate  in  remainder  and  not 
in  possession.  He  had  no  possessory  right  until  his  mother's 
death ;  and,  of  course,  the  Statute  of  Limitations  could  not 
begin  to  run  against  him  until  that  time.  Downin  t;^. 
Sprecher,  S5  Md.,  474;  Nicholson  vs.  Caress,  59  Ind.,  39. 

The  Maryland  act  of  1816,  sec.  13,  1  Dorsey's  Laws,  p. 
646,  expressly  provides  for  sale  of  infant's  reversion  de- 
pendent upon  an  estate  for  life.  Maryland  Code  of  1878,  p. 
656,  sec.  14,  contains  a  similar  provision.  So  the  act  of 
Congress  of  1856,  11  Stat  at  L.,  118;  R.  S.  D.  C,  p.  113, 
sec.  969,  etc.,  was  passed  to  provide  for  the  sale  of  a  re- 
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mainder  or  reversion  in  real  estate,  and  these  acts  treat  the 
sale  of  such  an  interest  as  unprovided  for  either  by  the  act 
of  1798  or  that  of  1843. 

Also,  because  the  requirements  of  the  act  were  not  com- 
plied with.  ^ 

An  act  or  decree  of  a  court  without  jurisdiction  is  void 
and  may  be  inquired  into.  Bloom  V8  Burdick,  1  Hill,  130 ; 
Ex  paHe  Lange,  18  Wall.,  163;  Sibley  V8,  Waffle,  16  N.  Y., 
189;  Rockwell  vs,  McGovern,  69  N.  Y.,  294;  Norment  va. 
Brydon,  44  Md.,  112;  Elliott  va.  Piersol,  1  Pet.,  328;  Wil- 
liamson va.  Berry,  8  How.,  495 ;  Windsor  va,  McVeigh,  93 
U.  S.  274. 

There  is  no  report  on  file  of  a  sale  by  Mrs.  Thaw,  and  no 
record  of  any  of  the  particulars  of  such  a  sale,  and  no  record 
of  any  consideration  having  been  paid,  not  even  a  recital  of 
it  in  the  deed.  J  H.  &  J.,  527;  3  Johns.,  483;  16  Id.,  47; 
4  Mass.,  135;  32  Me.,  329;  6  Wheat.,  119. 

The  defendant  appears  to  rely  upon  the  recitals  in  the 
deed,  but  they  cannot  bind  the  plaintiff.  He  was  not  a  party 
to  it  and  does  not  claim  through  it.  Hardenbure  va,  Lakin, 
47  N.  Y.,  109. 

2.  The  act  of  1798  was  repealed  by  act  of  Congress  of 
March  3,  1843,  entitled  "An  act  to  provide  in  certain  cases 
for  the  sale  of  the  real  estate  of  infants  within  the  District 
of  Columbia"  (5  Stat,  at  L.,  p.  621;  E.  S.  D.  C,  p.  112,  sec. 
957),  providing  that  "  The  guardian  of  any  infant  may  file 
a  bill  in  the  Supreme  Court  for  the  sale  of  such  infant's  real 
estate,  or  part  thereof,  when  he  shall  think  that  the  interests 
of  his  ward  will  be  promoted  thereby;"  requiring  that  the 
infant  shall  be  made  a  party  defendant,  an  answer  by  him 
or  a  guardian  ad  litem,  the  taking  of  testimony,  etc. 

The  terms  of  this  act  are  broad,  and  clearly  include  such 
a  sale  of  real  estate  as  is  provided  for  by  section  10  of  the 
Maryland  act  of  1798,  which  was,  therefore,  as  to  the  sale 
of  real  estate,  repealed  by  implication.  United  States  va. 
Tynen,  1 1  Wall.,  88 ;  United  States  va.  Claflin,  97  U.  S.,  546. 

A  similar  act  was  passed  in  Maryland  in  1816,  amended 
by  act  of  1818,  1  Dorsey's  Laws,  pp.  644  and  693,  and  pro- 
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ceedings  for  the  sale  of  infants'  real  estate  in  Maryland  con- 
form to  that  law  and  are  held  amenable  to  its  requirements, 
although,  like  the  act  of  1843,  it  contains  no  repealing 
clause.  Hunter  vs,  Hatton,  4  Gill,  115  ;  Williams'  Case,  3 
Bland,  186. 

W.  E.  Edmonston  for  respondent: 

The  will  gave  full  power  to  Eliza  Thaw  to  sell  and  dis- 
pose of  the  real  estate  left  by  the  testator.  Clarke  vs.  Boor- 
man's  Ex'rs,  18  Wall.,  502,  503;  Second  Reformed  Presby- 
terian Church  V8,  Disbrow,  52  Pa.  St.,  219. 

The  deed  from  Mrs.  Thaw  to  Agricole  Favier  was  accom- 
panied and  followed  by  possession  under  it  for  about  thirty- 
five  years  prior  to  this  suit,  and  its  recital?  therefore  are 
evidence  of  the  facts  therein  stated,  especially  in  view  of  the 
lapse  of  time  and  of  the  state  of  the  records  and  the  nature 
of  the  proceedings  therein  recited.  Carver  cs,  Jackson,  4 
Pet.,  88;  Whart.  Ev.,  section  194;  Davis  vs,  Gaines,  104  U. 
S.,  398. 

The  evidence  shows  that  the  records  of  the  Orphans' 
Court  and  of  the  circuit  court  were  imperfectly  kept  and  not 
well  preserved;  but  after  the  great  lapse  of  time  since  the 
proceedings  mentioned  in  said  deed  were  had,  every  pre- 
sumption is  to  be  made  in  their  favor,  and  even  separate 
papers,  if  coming  from  the  proper  custody,  are  to  be  ad- 
mitted. Stevenson's  Heirs  vs,  McReary,  12  Smedes  &  M.,  9; 
8.  c,  51  Am.  Dec,  102;  Grignon's  Lessee  vs.  Astor,  2  How., 
339;  Florentine  vs.  Barton,  2  Wall.,  210;  Mumford  vs. 
Wardwell,  6  Wall.,  423. 

Docket  entries  are  evidence.  W.  A.  &  G.  Steam  Packet 
Co.  vs.  Sickles,  24  How.,  333. 

The  failure  of  the  guardian  to  account  for  the  proceeds  of 
sale  could  not  invalidate  the  title  of  the  purchaser.  Knotts 
vs,  Stearns,  91  U.  S.,  641. 

The  objection  that  the  act  of  1843  operated  as  a  repeal  of 
the  act  of  1*798  is  not  a  valid  one.  The  act  of  1843  has  no 
express  words  of  repeal.  It  was  passed  to  meet  a  different 
condition  of  things.     Its  object  was  to  enable  a  change  of 
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investment  to  be  made,  not  to  procure  means  for  support 
and  maintenance.  See  Doolittle's  Lessee  r^.  Bryan,  14 
How.,  566,  as  to  implied  repeal. 

Neither  the  old  circuit  court  nor  this  court  ever  held  the 
later  act  to  be  a  repeal  of  the  earlier.  On  the  contrary,  the 
practice  pursued  under  the  former  act,  since  1843,  has  been 
adopted  in  very  many  more  cases  than  before  the  said  act 
of  1843. 

The  practice  was  never  until   very  recently  questioned.. 
Both  the  bench  and  the  bar  gave  it  their  sanction  without 
question,  for  nearly  forty  years  after  the  act  of  1843  was 
passed,  as  they  had  done  for  about  forty  years  before  the  act 
of  1843  was  passed. 

The  proof  submitted  to  the  court  in  the  trial  below  showed 
what  the  practice  had  been. 

It  was  properly  admitted.  McKeen  vs.  Delancy's  Lessee, 
5  Cranch,  22. 

The  construction  given  to  a  statute  by  those  charged  with 
executing  it  is  not  to  be  overruled  without  cogent  reasons. 
United  States  vs,  Moore,  95  U.  S.,  763. 

As  to  cotemporaneous  construction  and  the  mischiefs 
that  would  result  from  disturbing  settled  construction  of 
statutes  relating  to  titles.  See  United  States  r^.  State 
Bank,  6  Pet.,  39 ;  Doolittle's  Lessee  vs.  Bryan,  14  How.,  567 ; 
Jackson  vs.  Chew,  12  Wheat.,  161. 

In  Grignon's  Lessee  r*.  Astor,  2  How.,  343,  Justice  Bald- 
win, delivering  the  opinion  of  the  court,  said  in  reference 
to  sales  by  orphans'  courts  and  the  decisions  thereon : 

"  They  are  rules  of  property  on  which  the  repose  of  the 
country  depends.  Titles  acquired  under  the  proceedings 
of  courts  of  competent  jurisdiction  must  be  deemed  in- 
violable in  collateral  action,  or  none  can  know  what  is  his 
own,  and  there  are  no  judicial  sales  around  which  greater 
sanctity  ought  to  be  placed  th^n  those  made  of  the  estates 
of  decedents  by  order  of  those  courts,  to  whom  the  laws  of 
the  State  confide  full  jurisdiction  over  the  subject." 

The  objection  that  the  act  of  1798  did  not  apply  to  re- 
mainders is  without  support  in  authority  or  reason. 
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That  act  is  general  in  its  terms  and  uses  the  words  "real 
estate  "  which  have  been  considered  in  the  case  of  deeds  and 
wills  to  pass  "remainders"  as  well  as  estates  in  possession. 

The  policy  of  the  act  of  1798  was  to  apply  the  property 
of  the  infant  to  his  support.  That  act,  as  stated  in  the  pre- 
amble, was  intended  to  reduce  into  a  system,  among  other 
things,  "The  laws  and  regulations  concerning  guardians 
and  the  rights  of  orphans;"  and  it  was  intended  that  the 
orphan  who  had  a  "remainder"  should  not  starve  or  be- 
come a  charge  upon  the  public,  any  more  than  the  one  who 
had  estates  in  possession. 

Where  the  petition  states  the  facts  necessary  to  give  juris- 
diction, the  purchaser  need  not  look  beyond  the  decree ;  and 
this  rule  is  liecessary  to  the  repose  of  titles,  especially  in 
cases  where  there  are  defects  in  records.  Mohr  i8,  Manierre, 
101  U.  S.,  425. 

Equitable  estoppels  are  available  in  ejectment.  Dicker- 
son  V8.  Colgrove,  100  U.  S.,  578. 

Mr.  Justice  Hagner  delivered  the  opinion  of  the  court. 

This  is  an  action  of  ejectment  to  recover  an  undivided 
moiety  of  two  lots  in  square  160  in  Washington  city.  The 
plaintiff  claimed  under  the  will  of  his  father,  Joseph  Thaw, 
admitted  to  probate  in  1840,  which  devised  all  his  estate, 
including  these  lots,  to  his  wife  Eliza  V.  Thaw,  for  life,  in 
trust,  to  apply  the  income  of  the  property  to  the  mainte- 
nance of  herself  and  their  two  youngest  children,  Columbia 
Thaw,  and  Columbus  Thaw,  the  plaintiff.  In  the  event  of 
the  death  of  the  children,  their  interests  were  to  devolve 
upon  the  widow,  and  upon  her  death  the  whole  estate  was 
to  belong  to  the  children  equally.  The  widow  died  in  Feb- 
ruary, 1866.  Columbia  Thaw  in  May,  1848,  executed  a  con- 
veyance of  her  interest  to  Agricole  Favier.  At  the  trial  in 
the  circuit  court  the  plaintiff  offered  in  evidence  the  will, 
and  proved  the  foregoing  facts  and  there  rested. 

The  defendant  claimed  title  through  mesne  conveyances 
from  Favier.  He  had  purchased  the  lots  from  Mrs.  Thaw, 
who  claimed  the  right  to  sell,  under  a  decree  of  the  Or- 
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"Eliza  V.  Thaw,  Guardian 
to 

Columbia  Thaw  and  Colum- 
bus Thaw,  orphans  of 
Jos.  Thaw. 


phans'  Court  of  the  District  of  Columbia,  of  29th  March, 
1844,  which  was  "affirmed'*  by  the  circuit  court,  12th  Octo- 
ber, 1844.  Favier  received  from  her  a  conveyance  dated 
17th  March,  1848,  which  was  not  recorded  until  March  7, 
1867. 

To  sustain  this  defence  the  defendant  offered  in  evidence 
Guardian's  Docket  No.  2,  Case  No.  646,  in  the  office  oi  the 
Register  of  Wills,  containing  the  following  entries,  viz.: 

Bond,  March  22,  1844,  $750. 

Trustee  Bond,  17  May,  1845, 

$750. 
Wy  Walker,lg        .     „ 
E.  Walker,     /^^^^^^^s- 

And  the  following  entries  contained  in  a  book  in  the  office  • 
of  the  Register  of  Wills,  called  a  "  scrap-book,"  and  marked 
E.  N.  R.,  No.  2— Proceedings  1846  to  1861,  viz.: 

"Friday,  January  21,  1848,  sale  of  real  estate  Jos.  Thaw, 
dec'ed,  filed,  'Order  of  appproval  for,'  or  'Order  of  approval 
filed;'"  and  also  read  the  two  bonds  referred  to  in  the  en- 
tries; which  were  the  only  papers  in  that  court  connected 
with  the  guardianship  or  property.  She  also  offered  to  read 
from  Chancery  Rules  No.  4,  Case  No.  344,  of  the  late  Cir- 
cuit Court  of  said  District,  the  following  entries,  viz.: 


"Eliza  V.  Thaw,  Guardian^ 
to  Columbus  and  Colum- 
bia Thaw,  infant  children 
of  Jos.  Thaw,  dec'd. 


Petition  Ext.   Decree  of  Or- 
phans'Court.  1844,  Oct.  12. 
"Decree    affirming    decree   of 
Orphans'  Court." 


She  also  offered  to  read  the  only  paper  remaining  in  the 
Circuit  Court  referring  to  this  case,  which  was  a  copy  of 
the  petition  of  Eliza  V.  Thaw  to  the  Orphans'  Court,  ask- 
ing for  authority  to  sell  these  lots,  and  of  the  order  of  that 
court  of  the  same  date  authorizing  the  sale,  certified  by  the 
then  Register  of  Wills. 

To  all  this  testimony  the  plaintiff  objected,  and  it  was 
admitted  provisionally.     The  defendant  then  offered  testi- 
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mony  to  show  the  disorderly  condition  of  the  records  of  the 
old  Circuit  Court,  and  of  the  Orphans'  Court,  before  1863 ; 
That  Favier  and  those  claiming  under  him  had  been  in 
possession  of  these  lots  from  about  1846,  and  had  paid  the 
taxes  upon  the  property;  and  also  offered  evidence  of  the 
conveyances  from  Favier  and  through  his  grantees  to  the 
defendant.  She  then  proposed  to  show  what  had  been  the 
practice  in  the  Orphans'  Court  and  Circuit  Court  for  many 
years,  by  prodf  of  the  passing  by  those  courts  in  numerous 
cases  of  similar  decrees  of  sale  of  the  real  estate  of  infants ; 
and  thereupon  the  presiding  justice  overruled  the  objection 
to  the  evidence  first  offered  as  aforesaid  and  admitted  the 
same  with  all  the  other  proof.  From  this  ruling,  as  to  the 
admissibility  of  testimony,  and  to  other  rulings  upon  the 
prayers  upon  both  sides,  the  plaintiff  excepted ;  and  the 
verdict  being  for  the  defendant,  upon  the  instruction  of  the 
court,  the  present  appeal  was  taken. 

The  case  was  argued  at  the  close  of  the  last  session  of 
the  General  Term,  and  the  decision  was  reserved  until  the 
present  time  for  fuller  consideration,  which  it  has  received 
at  our  hands. 

The  admissibility  of  the  evidence  depends  upon  the  ques- 
tion whether  the  Orphans'  Court  of  the  District  of  Colum- 
bia possessed  jurisdiction  to  pass  the  decree  under  consid- 
eration. If  it  had  the  authority  to  decree  the  sale  under 
the  circumstances,  we  think  the  several  items  of  testimony 
offered,  disclosing  different  steps  in  the  course  of  its  pro- 
ceedings, were  admissible,  notwithstanding  the  grave  omis- 
sions and  inaccuracies  they  disclose  upon  the  authority  of 
""^rignon's  Lessee  vs.  Astor,  2  How.,  319. 

The  question  of  jurisdiction  is  therefore  of  controlling 
importance  in  the  case. 

It  is  insisted  by  the  defendant  that  the  authority  was  con- 
ferred by  the  terms  of  sec.  10,  subch.  12,  of  the  testa- 
mentary law  of  Maryland,  1798,  ch.  101,  which  is  in  force 
Vrithin  the  District  of  Columbia. 

It  will  be  proper  to  consider  first,  the  state  of  the  law  in 
Maryland  with  respect  to  the  powers  of  guardians  and  of 
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the  Orphans'  Court  over  the  real  estate  of  infants  before  the 
passage  of  that  act. 

It  cannot  be  contended  that  any  power  to  sell  the  lands 
of  the  ward  belonged  to  the  guardian  virtute  officia.  With- 
out the  special  authorization  of  a  competent  court  any  such 
attempt  would  have  been  justly  punishable  as  an  abuse  of 
his  office,  and  for  any  unauthorized  diminution  of  his  ward's 
realty  he  would  be  chargeable  in  exemplary  damages. 

The  early  legislation  of  Maryland  constantly  recognized 
this  want  of  authority  in  the  guardian  to  sell  or  diminish 
the  real  estate  of  the  ward.  At  an  early  day  it  was  pro- 
vided that  there  should  annually  be  called  by  the  county 
court  an  "  Orphans'  Jury,"  to  inquire  "  if  any  waste  had 
been  made  of  orphans'  lands."  1715,  ch.  19,  sec.  33.  It 
was  further  provided  that  the  ward,  ou  attaining  majority, 
should  be  entitled  to  enter  into  all  lands  which  had  come 
into  the  guardian's  possession  by  right  of  the  ward,  under 
penalty  of  treble  damages  for  failure  to  yield  possession. 
1768,  ch.  4. 

The  early  statutes  also  required  the  maintenance  of  the 
ward  from  the  income  of  his  estate,  alone,  without  any 
diminution  of  the  principal. 

By  act  1715,  ch  39,  sec.  9,  it  was  provided,  that  if  the 
interest  of  his  estate  should  be  so  small  that  it  would  not 
extend  to  a  free  education  and  maintenance  of  the  orphan, 
he  should  be  bound  apprentice  until  twenty-one  years,  un- 
less some  kinsman  or  charitable  person  will  maintain  and 
educate  him  for  the  increase  of  his  estate,  ^^  without  any 
diminution  of  the  principal,  which  shall  always  be  delivered 
to  him  at  his  full  age." 

By  the  act  of  1777,  ch.  9,  the  office  of  Commissary  GFene- 
ral  was  abolished,  and  Orphans'  Courts  were  first  estab- 
lished in  Maryland  ;  but  no  authority  to  consume  any  part 
of  the  principal  of  the  ward's  estate  was  conferred  until  the 
passage  of  the  act  of  1786,  ch.  80,  sec.  9,  which  authorized 
the  Orphans'  Court  to  allow  the  guardian  to  apply  a  tenth 
part  of  the  personal  estate  annually  for  his  education. 

In  1798,  "The  Testamentary  Law,"  as  it  is  called,  was 
46 
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passed,  which  was  designed  as  a  compilation  and  amend- 
ment of  the  existing  laws  and  regulations  respecting  wills, 
administrations  and  guardianships. 

The  courts  estahlished  by  this  act  were  to  be  composed  of 
laymen.  There  was  omitted  even  the  provision  of  the  act 
of  1777,  which  required  that  the  judges  should  be  selected 
from  among  the  justices  of  the  peace  ;  the  only  qualifica- 
tion was  that  they  should  be  "men  of  integrity  and  judg- 
ment." The  new  tribunals  were  to  be,  as  they  were  some- 
times called,  the  people's  courts ;  and  the  cases  where  an 
educated  lawyer  ever  occupied  one  of  these  offices,  since  the 
passage  of  that  law  may  probably  be  reckoned  on  the  fin- 
gers of  one  ha^d.  Dr.  Causin,  the  Orphans'  Court  judge 
who  passed  the  decree  under  examination,  was,  at  the  time, 
a  practicing  physician,  but  was  doubtless  as  learned  in  the 
law  as  any  who  had  ever  held  the  position  in  this  District 
up  to  the  absorption  of  the  court  in  the  present  judicial  sys- 
tem  of  the  District  in  1863. 

Naturally  the  legislature  appreciated  the  necessity  of  re- 
straining the  authority  of  courts  thus  constituted  with  a 
jurisdiction  so  obviously  special  and  limited,  within  well 
defined  bounds.  In  the  words  of  the  Court  of  Appeals  of 
Maryland  in  Scott  vs.  Burch,  6  Harr,  &  J.,  79:  "To  avoid 
the  recurrence  to  incidental  or  implied  authority,  the  powers 
of  the  Orphans'  Court,  both  in  relation  to  the  subject  mat- 
ter of  its  jurisdiction  and  the  forms  of  its  proceeding,  are 
declared  with  the  most  formal  and  precise  minuteness." 

But  with  the  plain  design  of  enforcing  this  purpose,  so 
as  to  avoid  all  risk  of  its  violation,  there  was  added  section 
20  to  sub-chapter  15,  which  declares  that "  the  said  Orphans' 
Court  shall  not,  under  pretext  of  incidental  power  or  con- 
structive authority,  exercise  any  jurisdiction  whatever,  not 
expressly  given  by  this  act  or  some  other  law."  With  the 
same  purpose  it  was  declared  by  section  16,  of  sub-chapter 
12,  that  "nothing  in  this  act  contained  shall  be  construed 
to  affect  the  general  superintending  power  exercised  by  the 
court  of  chancery  with  respect  to  trusts." 

The  controlling  authority  of  these  provisions  has  never 
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been  disputed;  but  it  may  be  well  to  refer  to  a  few  of  the 
multitude  of  instances  in  Maryland,  in  which  they  have 
been  enforced  by  the  appellate  courts. 

Thus  in  6  Harr.  &  J.,  above  mentioned,  in  denying  the 
authority  of  the  Orphans'  Court  to  revoke  one  of  its  previ-* 
ous  orders,  the  court  says:  "Upon  an  examination  of  its 
provisions,  the  act  of  1798,  no  such  power  can  be  found, 
and  the  exercise  of  such  a  power  of  revocation  can  only  be 
countenanced  by  the  doctrine  of  constructive  authority;  but 
recourse  to  such  a  principle  is  emphatically  condemned  by 
the  express  enactment  of  the  statute." 

So  in  Spencer  vs.  Ragan,  9  Gill,  482,  the  authority  of  the 
Orphans'  Court  to  require  executors  to  strike  from  the  in- 
ventory property  belonging  to  a  petitioner  was  denied,  be- 
cause the  statute  had  only 'expressly  authorized  this  to  be 
done  upon  the  application  of  the  executor  or  administrator. 

In  the  same  volume,  p.  91,  Townshend  vs.  Brooke,  upon 
the  ground  that  "they  are  tribunals  confessedly  special  and 
limited  in  their  jurisdiction,  without  any  constructive  or 
incidental  power,"  the  Court  of  Appeals  denied  the  power 
of  the  Orphans'  Court  to  order  an  administrator  ad  colligen- 
dum to  pay  counsel  fees  to  the  attorneys  of  the  executors 
for  resisting  a  caveat. 

In  Lowe  vs.  Lowe,  6  Md.,  352,  it  was  held  on  the  same 
ground,  that  section  7  of  sub-chapter  10,  authorizing  the 
Orphans'  Court  to  order  an  executor  to  pay  over  a  part  of  a 
distributive  share  or  money  legacy  before  final  account, 
where  the  applicant  is  needy  and  the  personal  estate  plainly 
sufficient  to  pay  the  debts,  does  not  embrace  the  case  oi  a 
specific  legatee ;  because  the  section  speaks  only  of  "a  legacy 
of  bequest  in  money." 

In  Taylor  ts.  Bruscup,  27  Md.,  225,  an  administrator  ap.- 
plied  to  the  Orphans'  Court  for  an  order  requiring  the  sis- 
ter of  the  intestate  to  produce  his  bank  book.  The  statute 
authorizes  an  a<Iministrator,  who  believes  that  any  person 
has  concealed  any  portion  of  a  decedent's  estate  to  make 
such  an  application.  The  Court  of  Appeals  held  that  as 
concealment  was  the  ground  of  the  jurisdiction,  it  should 
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be  averred  and  established  by  the  evidence ;  and  that  proof 
of  mere  withholding  of  property  did  not  present  the  case 
contemplated;  and  hence  that  the  Orphans'  Court  erred  in 
passing  such  an  order.  The  opinion  quotes  as  applicable 
the  language  of  Lord  Coke  from  2  Inst.,  543:  "These  par- 
ticular jurisdictions,  derogating  from  the  general  jurisdic- 
tion of  the  courts  of  common  law,  are  ever  strictly  restrained, 
and  cannot  be  extended  further  than  the  express  letter  of 
their  privileges  will  most  explicitly  warrant."  See  Conner 
ve.  Ogle,  4  Md.  Ch.  D.,  452;  Norment  t;«.  Brydon,  44  Md.,  112. 

In  Brodess  vs.  Thompson,  2  Harr.  &  G.,  125,  the  plaintiff 
sued  to  recover  the  cost  of  buildings  erected  on  the  ward's 
land  during  his  minority.  The  Orphans'  Court  had  ex- 
pressly ordered  their  construction,  and  prescribed  their  size 
and  materials ;  and  the  excellence  of  the  work  and  reason- 
ableness of  the  charge  having  been  certified  to  by  sworn 
viewers,  the  guardian's  account  containing  this  charge  was 
approved  by  the  court,  though  in  excess  of  the  income  of 
the  estate. 

The  appellate  court  held  that  the  power  to  exceed  the 
income  of  the  ward's  estate  was  to  be  exercised  only  for  his 
maintenance  and  education ;  and  that  the  Orphans'  Court 
had  no  authority  to  sanction  the  application  of  any  part  of 
the  principal  to  the  erection  of  new  buildings. 

Similar  rulings  have  been  made  in  this  jurisdiction.  Thus 
in  Mauro  vs,  Bitchie,  3  Cranch  (C.  C),  154,  the  court,  after 
declaring  t|)at  the  Orphans'  Court  has  no  power  to  remove 
a  guardian  for  any  cause  not  pointed  out  in  the  statute, 
continued:  "If  it  claim  jurisdiction  to  remove  a  guardian 
for  any  other  cause,  it  must  claim  it  as  a  jurisdiction  inci- 
dental to  the  power  of  appointment.  But  all  incidental 
jurisdiction  is  expressly  forbidden  by  the  statute."  The 
Supreme  Court  in  Yeaton  vs.  Lynn,  5  Pet.  (30  U.  S.),  230, 
questions  the  propriety  of  an  act  of  the  Orphans'  Court  in 
revoking  the  letters  of  an  administrator,  upon  his  failure 
to  give  counter  security,  because  the  power  was  not  ex- 
pressly conferred  by  the  statute  and  all  exercise  of  implied 
powers  is  forbidden. 
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Many  other  cases  might  be  cited  to  the  same  effect ;  evinc- 
ing as  uniform  a  concensus  of  -opinion  upon  this  point  as 
upon  any  other  in  the  law. 

We  have  no  alternative  but  to  respect  this  unbroken  cur- 
rent of  decisions;  and  we  therefore  hold,  as  the  unquestion- 
able rule  of  construction,  that  the  power  to  order  the  sale  of 
an  infant's  lands  cannot  be  held  to  have  been  committed  to 
the  Orphans'  Courts  by  the  statute,  unless  it  has  been  ex- 
pressly given;  and  that  no  considerations  of  convenience 
to  suitors  or  of  supposed  legislative  intention,  however 
strongly  implied,  will  avail  if  it  has  not  been  so  expressed. 
That  court  could  no  more  justly  claim  such  authority,  in 
the  absence  of  an  express  grant,  than  it  could  grant  a  di- 
vorce, or  admit  to  probate  a  will  not  executed  as  required 
by  law ;  or  accept  an  administration  bond,  without  security, 
because  such  was  the  wish  of  the  deceased;  or  grant  admin- 
istration when  the  deceased  was  domiciled,  or  the  bona  no- 
tabilia  sought  to  be  administered  were  outside  the  boundary 
of  the  district,  however  near  the  dividing  line.  The  un- 
answerable response  to  such  applications  would  be:  "The 
said  Orphans'  Court  shall  not,  under  pretext  of  incidental 
power  or  constructive  authority,  exercise  any  jurisdiction 
whatever  not  expressly  given  by  this  act  or  some  other  law." 

It  is  in  the  light  of  these  principles  that  we  are  to  exam- 
ine the  provisions  of  the  act  of  1798,  ch.  101.  The  statute 
is  a  very  long  one,  containing  five  sections,  the  third  of 
which,  for  convenience,  is  subdivided  into  fifteen  sub-chap- 
ters. The  provisions  referring  especially  to  "Guardians 
and  Orphans,"  are  contained  in  sub-chapter  12,  and  the 
10th  section,  under  which  the  power  to  nass  such  a  decree 
by  the  Orphans'  Court  is  claimed,  reads  as  follows: 

"And  once  in  each  year  or  oftener,  if  required,  a  guar- 
dian shall  settle  an  account  of  his  trust  with  the  Orphans' 
Court ;  and  the  said  court  shall  ascertain  at  discretion  the 
amount  of  the  sum  to  be  annually  expended  in  the  main- 
tenance and  education  of  the  orphan,  regard  being  had  to 
the  future  situation,  prospects  and  destination  of  the  ward ; 
and  the  said  court,  if  it  shall  deem  it  advantageous  to  the 
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ward,  may  allow  the  guardian  to  exceed  the  income  of  the 
estate,  and  to  make  use  of  his  principal  and  to  sell  part  of 
the  same  under  its  order]  provided^  nererthdess,  that  no  part 
of  the  real  estate  shall,  on  account  of  such  nia^tenance  and 
education,  be  diminished  without  the  approbation  of  the 
court  of  chancery  or  general  court  as  well  as  of  the  Orphans' 
Court;' 

That  part  of  the  section  which  declares  that  "the  said 
court,  if  it  shall  deem  it  advantageous  to  the  ward,  may 
allow  the  guardian  to  exceed  the  income  of  the  estate  and 
to  make  use  of  his  principal  and  to  sell  part  of  the  same 
under  its  order,"  cannot  be  invoked  as  affording  anything 
like  an  express  power  to  decree  a  sale  of  an  infant's  lands. 
The  provision  plainly,  by  its  terms,  its  cdntext  and  the  his- 
tory of  its  origin  and  expansion,  refers  only  to  the  person- 
alty of  the  ward.  And  such  has  been  its  uniform  construc- 
tion by  the  courts  of  Maryland.  Thus  in  Brodess  vs.  Thomp- 
son, 2  Harr.  &  Gr.,  12f»,  the  court  says ; 

"  The  interest  or  income  of  a  minor's  estate  is  the  fund 
out  of  which  he  is  to  be  maintained  and  educated,  and  un- 
der no  circumstances  could  be  exceeded  until  the  act  of 
1785,  ch.  80,  was  passed.  By  the  ninth  section  of  that  law, 
the  Orphan's  Courts  are  invested  with  authority  to  allow 
the  guardian  to  apply  a  part  of  the  personal  estate,  not 
exceeding  a  tenth  part  thereof,  to  the  education  of  his  ward. 
The  act  of  1798,  ch.  101,  in  its  tenth  section  of  the  twelfth 
sub-chapter,  only  enlarged  this  authority,  by  extending  the 
expenditure  to  any  part  or  the  whole  of  the  personal  estate 
if  necessary." 

The  twelfth  section  of  the  same  sub-chapter  is  introduced, 
to  prescribe  the  mode  in  which  the  guardian  should  carry 
into  effect  the  power  of  sale  where  the  personal  property  of 
a  ward  consists  of  specifics.  The  court  must  pass  an  order 
for  such  sale,  specifying  whether  it  is  to  be  made  for  cash 
or  on  credit,  and  requiring  the  purchaser  to  give  security, 
etc.,^  and  all  the  provisions  in  the  statute  relative  to  sales 
by  executors,  are  expressly  made  applicable  to  such  sales 
of  personalty  by  guardians. 


It  thus  appears  that  where  the  statute  designed  to  allow  a 
diminution  of  the  personal  estate  of  the  ward,  it  not  only 
expressly  conferred  the  jurisdiction  upon  the  Orphans' 
Court  to  allow  such  diminution,  but  in  express  terms  it  au- 
thorized the  court  to  allow  the  personalty  to  be  sold  for  the 
purpose. 

We  would  not  expect  to  find  in  the  statute  a  less  explicit 
grant  of  authority  to  sell  and  diminish  the  real  estate  of  a 
minor,  if  such  a  jurisdiction  was  intended  to  be  conferred 
upon  the  Orphans'  Court.  Indeed,  one  would  naturally 
look  for  greater  explicitness  in  a  grant  of  such  an  authority, 
when  we  recall  the  astonishing  importance  attached  to  the 
possession  of  land  at  that  day  and  the  exacting  formalities 
then  attending  its  transfer  or  incumbrance. 

But  the  only  expression  in  the  law  which  is  relied  upon 
as  creating  such  an  authority  in  that  court,  is  comprehended 
in  these  words  in  the  tenth -section,  "Provided,  nevertheless, 
that  no  part  of  the  real  estate  shall,  on  account  of  such 
maintenance  or  education,  be  diminished  without  the  appro- 
bation of  the  court  of  chancery  or  general  courts,  as  well  as 
of  the  Orphans'  Court.*' 

The  remaining  sections  of  the  sub-chapter  which  have 
reference  to  the  ward's  lands,  are  framed  with  a  cautious 
view  to  the  strict  accountability  of  the  guardian,  and 
differ  but  little  from  the  previous  stringent  laws  on  the 
subject.  The  guardian  is  to  have  the  realty  reported  on 
by  viewers  appointed  by  the  court;  he  is  strictly  for- 
bidden to  commit  waste  on  the  land ;  but  the  court  on  ap- 
plication, may  authorize  him  to  cut  down  and  sell  wood  for 
the  ward*s  maintenance  and  education;  and  stringent  rules 
for  the  leasing  or  cultivation  of  the  lands  in  one  of  the  sev- 
eral modtss  specified  in  the  law,  are  explicitly  laid  dowu  for 
the  guidance  of  the  court  and  guardian. 

And  yet  there  is  not  a  word  throughout  this  compre- 
hensive statute,  the  provisions  of  which  frequently  descend 
to  details  well  nigh  trivial  in  their  minuteness,  that  gives 
the  slighest  direction  or  hint  as  to  the  mode  in  which  the 
realty   is   to  be   sold;  the   machinery   by   which   it  is  to 
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be  effected,  or  the  terms  upon  which  the  infant  is  to 
be  deprived  of  what  at  that  day  was  an  important  quali- 
fication to  vote,  and  the  indispensable  qualification  to  hold 
high  public  office.  The  legislature  that  so  cautiously 
guarded  against  the  unauthorized  diminution  of  the  timber 
on  the  land,  or  its  careless  cultivation,  could  scarcely  have 
designed  that  the  houses  and -lands  together  might  be  struck 
off  with  fewer  accompanying  safeguards  than  surrounded 
the  order  to  cut  firewood  on  a  corner  of  the  farm. 

Again,  to  have  conferred  such  a  jurisdiction  upon  the 
Orphans'  Court  would  have  been  altogether  unnecessary. 
There  existed  at  the  time,  as  there  had  done  in  Maryland 
from  the  earliest  period,  a  tribunal  of  general  jurisdiction, 
fully  authorized  to  decree  the  sale  of  the  real  estate  of 
minors. 

In  Dorsey  vs,  Gilbert,  11  Gill  &  J.,  90,  the  court  says  : 
"  It  was  an  undoubted  power  of  the  court  of  chancery,  before 
any  of  our  legislative  acts  authorizing  the  sale  of  infants' 
estates,  to  convert  the  real  estate  of  an  infant  into  money; 
and  many  cases  may  be  found  where  the  guardians  of 
infants  under  particular  circumstances  have  been  author- 
ized to  make  this  conversion.  The  court  of  chancery,  in 
the  exercise  of  this  jurisdiction,  acted  under  a  delegated 
authority  from  the  king,  who,  as  parens  pcUrice^  had  juris- 
diction over  the  persons  and  estates  of  infants.  The  legis- 
lation of  this  State,  in  relation  to  the  sale  of  infants' 
estates,  is  but  a  modification  and  enlargement  of  an  ack- 
nowledged power.  •  The  property  of  the  infant  is  not  in  any 
manner  impaired  or  lessened,  but  a  change  in  its  character 
alone  is  effected,  and  that  for  his  benefit." 

And  this  principle,  admitted  throughout  the  decisions  of 
the  courts  of  that  State,  is  reaffirmed  in  one  of  the  last 
volumes  of  its  reports.  Long  vs.  Long,  62  Md.,  80,  in  these 
identical  terms. 

Hence,  in  1798,  the  guardian  had  the  clear  right  to  insti- 
tute appropriate  proceedings  in  a  chancery  court  for  the 
sale  of  his  ward's  real  estate ;  and  out  of  the  proceeds, 
when  realized,  the  court  had  full  authority  to  allow  the 
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expenditure  of  part  of  the  fund  for  his  maintenance  and 
education.  But  as  the  exercise  of  this  authority  of  dimin- 
ishing the  fund  in  the  chancery  court  might  conflict  with 
the  pending  administration  oT  the  ward's  estate,  thereafter 
to  be  more  fully  vested  in  the  Orphans'  Courts,  the  wise 
provision  for  insuring  fidelity  of  accounting  and  preventing 
waste,  was  introduced  into  section  10;  which,  as  we  under- 
stand it,  was  designed  to  forbid  the  diminution  of  the  pro- 
ceeds of  the  land,  after  it  had  been  sold  in  chancery  or  pos- 
sibly by  a  guardian  under  a  will,  without  the  approbation, 
as  well  of  the  chancellor  who  might  have  decreed  the  sale, 
as  of  the  Orphans'  Court  which  already  had  the  guardian's 
accounts  before  it  and  could  better  judge  whether  a  neces- 
sity existed  for  diminishing  the  proceeds  of  the  realty.  The 
new  restriction  therefore  might  rather  be  considered  as  a 
limitation  upon  the  pre-existing  power  of  the  chancery 
court,  which  was  no  longer  to  be  at  liberty,  of  its  own  dis- 
cretion alone,  to  diminish  the  realty  of  the  ward;  and  the 
purpose  of  the  proviso  would  have  been  more  plainly  dis- 
closed by  changing  the  frame  of  the  sentence  so  as  to  read 
that  the  chancery  court  should  not  thereafter  diminish  the 
real  estate  of  the  ward  without  the  approbation  of  the  Or- 
phans' Court. 

That  the  words  relied  on  fall  far  short  of  an  express  grant 
of  jurisdiction  to  order  a  sale  of  the  real  estate  of  a  minor 
seems  self-evident.  That  there  is  an  absence  of  any  neces- 
sary implication  of  such  an  authority  even,  seems  also  plain ; 
and  its  possession  by  the  Orphans'  Court  can  only  be  sus- 
tained by  the  most  liberal  invocation  of  that  "  incidental 
power  or  constructive  authority,"  which  is  so  positively  for- 
bidden by  this  statute. 

It  is  a  circumstance  entitled  to  great  consideration,  that 
during  all  the  interval  since  the  passage  of  the  act  of  1798, 
no  reported  case  can  be  found  in  Maryland  where  the  Or- 
phans' Court  has  assumed  to  exercise  such  a  power  of  sale. 
The  only  instance  that  has  ever  been  relied  on  to  the  con- 
trary is  that  known  as  Goltier's  Case  reported  in  a  note  to 
Williams'  Case  in  3  Bland,  200.  But  examination  will 
47 
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show  that  the  relief  sought  there  was  not  that  referred  to  in 
sec.  10  of  sub-chapter  12.  It  was  not  an  application  to  di- 
minish the  realty  at  all,  nor  was  it  sought  to  sell  the  real 
estate  of  infants  ^'for  their  maintenance  and  education/' 
which  is  the  only  ground  of  whatever  jurisdiction  is  recog- 
nized in  that  section.  The  guardian  there  did  not  ask  that 
any  part  of  the  principal  should  be  so  applied,  but  he  stated 
that  the  owners  of  eight  undivided  ninths  had  contracted 
to  sell  a  mill  and  adjoining  lands,  provided  the  petitioner 
should  be  able  to  convey  the  remaining  one-ninth  interest 
of  his  children  therein,  for  a  price  which  he  deemed  advan- 
tageous ;  and  he  asked  that  he  might  be  ordered  to  convey 
his  children's  interest  to  the  purchaser.  It  was  a  prayer,  in 
effect,  for  such  a  decree  as  the  chancellor  was  authorized  to 
make  under  sec.  12  of  the  act  of  1785,  ch.  72.  The  Orphans' 
Court  declared  its  opinion  that* the  sale  was  for  the  advan- 
tage of  the  children  and  should  be  confirmed,  and  authorized 
the  petitioner  to  execute  the  deed.  The  case  was  then  laid 
before  the  chancellor,  who  did  not  profess  to  act  under  sec- 
tion 10  of  sub-chapter  12  ;  but  under  section  7  of  that  sub- 
chapter (the  report  of  the  case  in  that  particular  in  Bland 
being  incorrect,  as  appears  from  an  authenticated  copy  of 
the  proceedings  which  I  have  placed  among  the  papers  in 
the  case).  The  precise  text  of  the  order  is  in  these  words: 
"Under  power  vested  in  this  court  by  the  act  of  1798,  ch. 
101,  sub-ch.  12,  sec.  7,  the  above  order  of  the  Orphan's  Court 
is  approved." 

Tbis  order  seems  as  indefensible  under  the  one  section  as 
the  other,  for  the  case  is  certainly  an  extraordinary  one, 
even  when  it  is  viewed,  as  it  should  be,  as  a  mere  applica- 
tion to  ratify  a  sale  already  contracted  to  be  made ;  to  change 
an  investment,  while  preserving  the  corptia  undiminished. 

The  most  careful  search  among  the  records,  and  painstak- 
ing inquiry  of  the  most  learned  and  experienced  of  the  dis- 
tinguished judges  and  lawyers  of  Maryland  have  resulted  in 
the  conviction  that  no  case  has  been  heard  of,  where  such  a 
proceeding  as  the  present  was  ever  undertaken  in  that 
State.     That  Orphans'  Courts  possessed  no  power  to  order 
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a  sale  of  lands  and  had  no  jurisdiction  over  real  estate^  was 
there  regarded  as  an  axiom,  until  the  passage  of  the  act  of 
1865,  ch.  162,  sec.  3.  which  for  the  first  time  intrusted  to 
them  concurrent  jurisdiction  with  chancery  to  order  the  sale 
of  the  real  estate  of  intestates,  of  limited  value,  upon  appro- 
priate proceedings  specified  in  the  act.  Previously,  the  uni- 
form language  of  the  courts  had  been  to  the  efiFect  that 
"controversies  with  regard  to  real  estate  must  be  settled  in 
another  forum;"  and  that  "the  several  acts  of  assembly, 
from  which  the  Orphans'  Courts  derive  their  powers,  re- 
strict the  action  of  those  courts  in  cases  of  intestacy  entirely 
to  pers'>nal  assets.  None  of  them  confer  any  jurisdiction 
over  the  realty."     Hayden  vs:  Burch,  9  Gill,  82. 

Upon  this  ground,  and  because  the  exercise  of  a  power  of 
sale  of  realty  by  an  executor  under  express  directions  in  a 
will,  was  outside  of  the  duties  which  were  intended  to  be 
regulated  by  the  act  of  1798,  it  was  uniformly  held  by  the 
courts  that  the  money  coming  into  the  hands  of  the  execu- 
tor from  such  a  sale  of  realty,  was  not  covered  by  the  testa- 
mentary bond,  until  it  was  expressly  provided  otherwise  by 
the  act  of  1831,  ch.  315.  That  the  ordinary  guardian's  bond 
would  not  be  answerable  for  the  proceeds  of  land  coming 
into  the  guardian's  hand  would  appear  to  be  equally  clear; 
and  it  would  seem  to  have  been  conceded  in  the  present 
case,  by  the  requisition  by  the  Orphans'  Court  of  a  different 
and  additional  bond  by  Mrs.  Thaw  before  she  should  make 
the  sale,  in  which  she  is  described  as  trustee  under  the 
decree,  and  is  bound  to  the  discharge  of  her  duties  in  that 
capacity. 

Although  the  entire  proceedings,  from  the  petition  onward, 
assume  and  rely  upon  the  Orphans'  Court  as  the  source  of  au- 
thority to  Mrs.  Thaw  to  dispose  of  the  land,  it  has  yet  been 
ingeniously  argued  that,  conceding  there  may  have  been 
some  want  of  explicitness  in  the  grant  of  power  to  the  Or- 
phans' Court  to  sell  the  real  estate,  still  the  present  pro- 
ceeding may  be  regarded  as  having  received  its  effective 
strength  from  the  act  of  the  circuit  court;  that  the  power 
to  sell  was  therefore  communicated  by  the  order  of  a  court 
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possessed  of  ample  jurisdiction  to  order  a  sale  of  an  infant's 
realty ;  that  the  force  of  such  decree  could  not  be  impaired 
by  its  approval  by  the  Orphans'  Court;  and  that  it  is  quite 
unimportant  whether  the  approbation  of  the  Orphans'  Court 
preceded  or  followed  the  action  of  the  circuit  court. 

But  if  we  were  dealing  with  a  proceeding  which  derived 
its  original  strength  from  the  action  of  the  circuit  court  as 
a  court  of  chancery,  its  decree,  in  the  absence  of  some  statu- 
tory dispensation,  could  be  valid  only  where  there  had  been 
an  observance  in  the  progress  of  the  controversy  of  those 
prerequisite  conditions  which  are  indispensable  to  the  proper 
administration  of  justice. 

Of  these  prerequisites,  the  most  fundamental  and  familiar 
is,  that  no  one  should  be  condemned  without  a  hearing; 
and  this  impregnable  axiom  should  especially  be  main- 
tained where  a  court  of  equity  is  passing  upon  the  rights  of 
infants,  the  most  helpless  class  of  its  suitors. 

The  case  of  Hunter  vs.  Hatton,  4  Gill,  124,  shows  that  a 
decree  had  been  passed  by  a  court  of  general  equity  juris- 
diction to  sell  the  real  estate  of  a  minor  upon  the  petition 
of  her  guardian  and  next  friend,  alleging  that  a  sale  would 
be  for  her  interest  and  advantage.  The  infant  was  not 
made  a  party  to  the  suit.  The  act  of  1816,  ch.  154,  pre- 
scribed the  foria  of  proceeding  where  the  court  was  asked 
to  decree  on  such  an  application.  It  contemplated  that  the 
infant  should  be  made  a  party  and  that  testimony  should 
be  taken  in  the  usual  mode.  By  the  act  of  1818  the  court 
was  directed,  as  a  more  satisfactory  mode  of  proof,  to  issue 
a  commission  to  freeholders  to  report  whether  the  sale 
would  be  for  the  interest  of  the  infant;  and  as  this  last  act 
made  no  mention  of  summoning  the  infants,  it  had  been  as- 
sumed, in  the  case  cited,  that  it  was  no  longer  necessary. 

But  the  Court  of  Appeals  held  that  as  the  later  act  con- 
tained no  express  repeal  of  the  requirement  as  to  the  sum- 
mons under  the  previous  law,  the  decree  to  which  she  was 
not  a  party  was  invalid,  and  was  not  admissible  in  evidence 
against  her  in  a  suit  brought  by  her  to  recover  the  land 
after  she  had  attained  age.     The  court  says:  '^The  objec- 
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tion  to  the  evidence  offered  on  the  ground  that  the  infant 
was  not  summoned  and  made  a  party  to  the  proceedings 
before  the  court,  for  the  sale  of  her  land,  is  not  an  objection 
to  the  jurisdiction  of  the  court  over  the  subject  matter  of 
the  petition,  but  rests  upon  the  broad  principle,  both  of  law 
and  equity,  that,  unless  in  cases  where  it  is  otherwise  pro- 
vided by  legislative  enactments,  decrees  and  judgments  of 
courts  of  law  and  equity  are  only  binding  on  the  parties  to 
the  proceedings  on  which  they  are  founded,  and  those  claim- 
ing under  them."  And  after  pointing  out  the  necessity  of 
the  appointment  of  a  guardian  ctd  litem  for  the  infant,  and 
the  duties  which  would  have  devolved  upon  him  in  the 
course  of  the  controversy,  the  court  continues:  "To  deprive 
them,  the  infants,  of  these  privileges,  would  be  entirely  in- 
consistent with  the  whole  policy  of  our  legislation,  which 
has  ever  evinced  an  anxious  desire  to  throw  around  the 
rights  of  infants,  to  their  real  estates,  every  necessary  and 
salutary  safeguard." 

Again :  by  the  act  of  1785,  ch.  82,  th4  court  of  chancery  was 
authorized  to  decree  the  sale  of  the  real  estate  of  a  decedent 
for  the  payment  of  his  debts,  where  the  personalty  was  in- 
sufficient. 

In  1826  the  old  circuit  court  of  this  District  passed  such 
a  decree,  upon  a  creditor's  bill  brought  against  the  admin- 
istrator and  the  infant  heirs.  The  land  was  sold,  the  sale 
ratified,  and  the  purchaser  received  a  deed,  and  was  in  pos- 
session in  1834,  when  the  Supreme  Court,  on  a  bill  of  review 
brought  in  behalf  of  the  heirs,  declared  the  whole  proceed- 
ings in  the  original  suit  invalid  ^nd  annulled  the  decree 
and  sale.  The  case,  Bank  U.  S.  vs.  Ritchie,  8  Pet., 
140,  was  decided  upon  grounds  which  the  losing  party 
doubtless  considered  extremely  technical.  In  the  opinion, 
Chief  Justice  Marshall  first  called  attention  to  the  fact, 
that  although  the  court  had  appointed  a  guardian  ad  litem 
to  answer  for  the  infants,  yet  the  person  so  appointed  did 
not  appear  from  the  record  to  be  a  relative  of  the  infants 
though  their  parents  were  living.  "He  was  appointed," 
says  the  court,  "on  the  motion  of  the  counsel  of  the  plain 
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tiff,  without  bringing  the  minors  into  court  or  issuing  a 
commission  for  the  purpose  of  making  an  appointment 
This  is  contrary  to  the  most  approved  usages  and  is  cer- 
tainly a  mark  of  inexcusable  inattention."  "The  infants' 
answer,  though  signed  by  the  guardian,  was  not  sworn  to; 
and  although  the  insufficiency  of  the  personal  estate  is  ad- 
mitted by  the  administrator,  it  was  not  otherwise  estab- 
lished by  the  proof,  nor  were  the  claims  of  the  creditor 
established  except  by  the  admissions  of  the  guardian." 
The  court  declared  these  omissions  to  be  fatal  defects  in 
the  proceedings,  and  says:  "Independent  of  these  special 
requisitions  of  the  act  it  would  be  obviously  the  duty  of  the 
court,  particularly  in  the  case  of  infants,  to  be  satisfied  on 
these  points." 

And  in  1844,  the  Supreme  Court,  in  Shriver's  Lessee  tw. 
Lynn,  2  How.  43,  in  setting  aside  a  trustee's  sale  rati- 
fied by  the  chancery  court  of  Maryland  in  1813,  because 
the  land  sold  had  not  been  embraced  in  the  decree  to 
sell  certain  other  enumerated  lands  of  the  same  owner, 
uses  this  apt  language:  "No  court,  however  great  may  be 
its  dignity,  can  derogate  to  itself  the  power  of  disposing  of 
real  estate  without  the  forms  of  law.  It  must  obtain  juris- 
diction of  the  thing  in  a  legal  mode.  A  decree  without 
notice  would  be  treated  as  a  nullity.  And  so  must  a  sale 
be  treated  which  has  been  made  without  an  order  or  decree 
of  the  court,  though  it  may  have  ratified  the  sale."  "The 
sale  being  without  authority,  the  ratification  of  it  by  the 
court  must  be  considered  as  having  been  given  inadvert- 
ently. If  given  deliberately  and  on  a  full  examination  of 
all  the  facts,  still  it  must  be  regarded  as  an  unauthorized 
proceeding."  * 

Courts  of  justice  are  not  at  liberty  to  content  themselves 
with  the  bare  recognition  of  these  principles  and  their  mere 
repetition  as  amiable,  legal  platitudes;  they  have  no  alter- 
native but  to  apply  them  effectively,  where  the  facts  justify 
their  application. 

Examining  the  proceeding  before  us,  as  though  it  had 
originated  or  were  principally  conducted  and  had  received 
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its  effective  strength  from  the  circuit  court  decree,  we  are  to 
inquire  whether  there  appears  in  the  statute  any  dispensa- 
tion of  the  usual  and  essential  requirements  to  a  valid  de- 
cree in  chancery  cases.  The  answer  must  he  in  the  negative, 
for  there  is  not  the  slighest  hint  of  any  intention  to  inter- 
fere with  the  chancery  procedure,  as  it  should  have  been 
maintained  in  commou  justice  and  reason,  and  as  it  did  in 
fact  exist  before  the  act  of  1798. 

And  viewing  this  as  a  chancery  proceeding,  to  be  con- 
ducted according  to  recognized  chancery  methods,  it  is  ob- 
vious there  was  a  total  disregard  throughout,  of  all  those 
safeguards,  which  in  the  cases  cited  were  declared  to  be  of 
such  vital  importance  that  their  omission  invalidated  the 
decrees  passed  in  their  absence. 

This  petition  was  filed  by  Eliza  V.  Thaw,  who,  though 
spoken  of  in  it  as  executrix,  is  not  named  therein  as  guar- 
dian. We  have  seen  from  the  cases  cited,  4  Gill  and  8  Peters, 
that  if  she  had  filed  it  as  guardian  and  next  friend,  it  would 
still  have  been  necessary  that  the  infants  should  be  made 
parties  and  summoned,  and  should  answer  under  the  oath 
oi  their  guardian  ad  litem  and  that  the  case  should  be  fully 
proved  against  them  on  an  examination  where  they  could 
be  represented.  But  in  the  case  before  us  there  was  no  at- 
tempt to  comply  with  either  of  these  indispensable  require- 
ments. No  notice  whatever  was  given  to  the  infants  or  to 
any  friend  in  their  behalf,  from  the  beginning  to  the  end  of 
the  proceeding ;  neither  of  them  appeared  in  person  or  other- 
wise, and  there  is  nothing  in  the  case  to  show  that  the 
plaintiff  was  ever  apprised  of  the  proceedings  until  after  he 
attained  his  majority. 

The  only  intimation  of  anything  like  evidence  having 
been  adduced  in  the  case  is  the  statement  in  the  copy  of  the 
decree  of  the  Orphans'  Court  produced  from  the  circuit  court, 
that  ^^on  the  petition,  exhibits,  accompanying  proofs  and 
representations  of  the  said  Eliza  Y.  Thaw  in  her  capacity 
as  guardian  and  executrix,"  the  sale  was  ordered.  If  any 
"proofs"  did  accompany  the  petition,  beyond  the  exhibits 
and  "the  representations  of  the  petitioner,"  there  is  nothing 
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to  show  that  they  were  ever  filed  in  the  Orphans*  Court,  or 
transmitted  to  the  circuit  court,  for  nothing  whatever  was 
sent  to  the  latter,  except  the  copy  of  the  petition  and  de- 
cree; and  this  copy  is  the  sole  evidence  of  their  contents, 
and  even  that  such  a  petition  was  filed  or  such  a  decree 
passed.  That  a  chancery  court  could  have  regarded  such  a 
presentation  of  an  application  to  sell  an  infant's  land  as 
sufficient  in  essentials  of  form  or  as  support^ed  hy  proper 
proofs  to  justify  a  decree,  is  inconceivahle. 

Again,  the  only  possible  ground  upon  which  the  sale 
could  have  been  claimed  under  section  10,  was  that  the  in- 
come of  the  infant's  estate  was  insufficient  for  his  mainten- 
ance and  education,  and,  hence,  that  it  was  necessary  for 
those  purposes  that  the  principal  should  be  sold  and  dimin- 
ished. But  the  petition  was  not  framed  upon  that  theory 
and  presented  no  stich  state  of  case ;  not  a  word  appears 
there  nor  anywhere  among  the  records  of  that  court  to  show 
what  the  orphan's  estate  or  income  amounted  to,  or  whether 
it  was  insufficient  for  the  purposes  indicated.  Mrs.  Thaw 
was  tenant  for  life  of  the  entire  estate,  the  income  of  which 
she  was  authorized  to  apply  for  the  maintenance  of  herself 
and  the  two  children.  Four  years  after  the  death  of  her 
husband  she  filed  this  petition,  alleging  that  "The  prop- 
erty of  the  deceased  is  insufficient  to  support  her  and  the 
children  provided  for  in  the  will,"  and  praying  that  "The 
court  will  deem  it  expedient  and  cause  the  said  lots  to  be 
sold  for  the  purpose  of  relieving  the  immediate  wants  of 
the  petitioner  and  for  the  support  and  education  of  the 
children."  The  decree,  passed  on  the  same  day  by  the  Or- 
phans' Court,  declared  that  "The  guardian,  for  her  minor 
children  and  herself,  is  authorized  and  empowered  to  sell,'' 
etc.  These  proceedings  do  not  bring  the  case  within  the 
design  of  the  provision  of  section  10.  The  principal  object 
of  the  application  was  the  support  of  the  petitioner  and  to 
relieve  her  immediate  wants ;  the  needs  of  the  children  are 
certainly  not  the  main  purpose  of  the  application,  but  they 
appear  to  be  mentioned  incidentallv,  rather  than  relied  on 
as  its  object.     Indeed  the  sale  of  the  interest  in  remainder 
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of  the  children,  in  view  of  the  age  of  the  widow,  who  lived 
twenty-two  years  afterwards,  could  have  contributed  but  to 
an  insignificant  extent  towards  their  then  maintenance  or 
education.  What  the  lands  brought  at  the  sale  nowhere 
satisfactorily  appears ;  and  in  the  deed  from  Mrs.  Thaw  to 
Favier,  dated  March,  1848,  and  first  placed  upon  the  records 
in  March,  1867,  the  consideration  is  stated  as  "the  sum  of 

lawful  money,"  etc.     Nor  is  there  a  particle  of  proof 

throughout  the  case  that  the  infants  ever  received  any  bene- 
fit, in  any  form,  from  what  may  have  been  realized  by  the 
sale. 

The  proceeding  throughout  appears  simply  as  an  appli- 
cation by  a  tenant  for  life  to  realize  in  money  the  value  of 
her  life  interest  in  lands,  and  perhaps  incidentally  to  place 
in  some  more  profitable  form  of  investment  whatever  might 
remain  after  the  application  of  part  of  the  proceeds  to  pay 
her  own  debts. 

But  the  will,  on  its  face,  presented  an  insuperable  diffi- 
culty that  should  have  prevented  a  court  of  chancery  from 
recognizing  any  authority  in  the  Orphans'  Court  to  inter- 
fere in  the  matter.  The  property  is  expressly  left  to  the 
widow  to  hold  during  her  life,  "  in  trust  for  the  equal  bene- 
fit and  maintenance  of  herself  and  of  the  two  children," 
with  remainders  and  upon  conditions  expressed  with  con- 
siderable pains,  though  with  some  confusion  of  language. 
With  the  administration  of  such  a  trust  the  act  of  1798  ex- 
pressly forbade  the  Orphans'  Court  to  interfere.  That  an 
Orphans'  Court  should  undertake  to  appoint  a  trustee,  was 
a  novel  proceeding.  The  chancery  court  remained  the  sole 
tribunal  where  jurisdiction  over  property  so  circumstanced 
was  to  be  exercised ;  and  that  court  should  not  have  under- 
taken the  administration  of  the  trust,  upon  a  case  so  de- 
fectively presented  and  in  absence  of  proof. 

It  seems  clear  to  us  then,  that  if  the  process  had  been  in- 
verted, and  this  application  had  been  made  to  the  circuit 
court  in  the  first  instance,  that  court  could  not  properly  have 
granted  the  relief  prayed,  in  view  of  the  manifold  errors 
and  imperfections  of  the  proceeding.  And  since  the  Or- 
48 
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phans'  Court  was  without  jurisdiction  to  decree,  proprio 
rigorey  we  cannot  believe  that  the  united  illegal  acts  of  the 
two  tribunals,  each  without  competent  authority,  could  to- 
gether confer  a  lawful  power  of  sale. 

Nevertheless,  the  Orphans'  Court  did  pass  a  decree  and 
the  circuit  court  did  ^^ affirm"  that  decree,  according  to  the 
few  words  in  the  minutes,  which  authorized  and  em- 
powered the  life  tenant,  assuming  to  act  as  trustee,  to 
sell  the  lands  devised  in  remainder  to  the  infant  children 
"at  public  or  private  sale,"  "upon  such  notice  by  advertise- 
ment as  she  shall  deem  reasonable,"  for  cash  or  on  credit, 
at  her  option ;  and  to  execute  to  the  purchaser  "  a  valid  deed 
of  conveyance  in  fee  simple  of  the  premises,  with  all  the 
right  and  estate  therein  of  the  said  Columbia  and  Colum- 
bus Thaw,  minor  children  aforesaid." 

From  this  ex  parte  decree  no  appeal  could  have  been 
taken.  The  only  party  to  the  proceeding,  the  life  tenant, 
was  content.  She  had  selected  the  land  she  wished  to  sell ;  _ 
she  desired  prompt  action  from  the  court  and  she  obtained 
it,  for  the  decree  seems  to  have  followed  instantlj.  The 
brief  interval  allowed  by  law  for  an  appeal  from  an  order 
of  that  court,  in  the  nature  of  things,  would  long  have  passed 
before  the  minors  would  attain  age  or  be  competent  to  de- 
mand it;  And  if  the  decree  was  really  "passed  upon  testi- 
mony of  witnesess,"  then  no  appeal  could  be  allowed  un- 
less the  party  should  immediately  notify  his  intention  to 
appeal  and  require  the  testimony  to  be  reduced  to  writing 
and  sent  to  the  appellate  court  within  thirty  days.  Sub-ch. 
15,  sec.  18.  A  case  resembling  this  in  some  of  its  features 
is  Holbrook  vs.  Brooks^  reported  in  33  Conn.,  349.  Under 
the  express  authority  of  a  statute  the  probate  court  ordered 
the  sale  by  the  guardian  of  an  infant's  land,  in  which,  as  in 
the  case  before  us,  the  guardian  had  an  undivided  interest. 
His  return  to  the  court,  very  promptly  made,  set  forth  the 
particulars  of  the  sale ;  and  this  was  recorded  by  order  of 
the  court.  The  guardian  then  resigned  and  turned  over  to 
his  successor  in  office  the  purchase  money  stated  in  the  re- 
turn ;  but  passed  no  account  of  the  ward's  estate  in  the  court. 
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Suit  was  brought  upon  the  guardian's  bond  after  the  ward 
had  reached  the  age  of  twenty-eight,  in  which  it  was  claimed 
that  the  guardian's  return  had  assigned  to  the  ward  less 
than  the  full  value  of  her  undivided  interest  in  the  landj 
and  had  reserved  for  his  own  intercjst  more  than  he  was  en- 
titled to.     The  defendant  relied  upon  the  conclusiveness  of 
the  action  of  the  probate  court  in  ordering  the  recording  of 
the  return  ;  but  the  supreme  court  held  that  the  order  was 
merely  ministerial,  and  was  not  an  adjudication  of  the  cor- 
rectness of  the  report  and  that  it  could  not  be  precluded 
from  the  pending  inquiry  by  any  action  had  by  the  probate 
court  on  that  return.     The  opinion  says:  "A  glance  at  the 
proceedings  in  this  case  will  show  the  absurdity  of  the  de- 
fendant's claim.     The  guardian  made  a  return  that  he  had 
sold  the  property — bonajide  and  for  a  fair  price,  if  you  please — 
for  a  certain  sum,  which  return  was  recorded.     Though  re- 
quired by  law  and  entered  of  record,  it  was,  nevertheless, 
but  the  naked  declaration  of  the  party  in  interest,  not  under 
oath  and  not  subject  to  the  usual  *tests  of  a  cross-examina- 
tion.    The  adverse  party  was  not  present  and  had  no  oppor- 
tunity even  to  tell  her  own  story ;  and  the  court,  in  no  way 
or  manner  found  the  declaration  to  be  true.     To  give  such 
a  proceeding  the  force  of  a  judgment  conclusively  binding 
upon  the  parties,  would  sanction  a  manifest  fraud  in  the 
present  case,  and  open  a  wider  door  to  frfeud  in  the  future." 
Even  if  the  Orphans'  Court  of  the  District  of  Columbia 
had  been  clothed  by  the  statute  with  a  special  jurisdiction 
to  decree  such  a  sale,  it  would  be  essential  that  the  jurisdic- 
tional facts  should  appear  in  the  proceedings.     6  Wheat., 
126.     But  the  entire  absence  here  of  all  proper  action  on 
the  part  of  the  guardian  would  render  the  proceedings  ob- 
noxious to  the  criticisms  in  the  Connecticut  case ;  for  we  find 
no  entry  on  any  record  to  show  that  the  guardian  ever 
passed  any  account  with  her  wards,  or  that  either  court  ever 
ratified  the  sale  or  had  any  information  that  it  had  been 
made,  except  the  few  words  in  the  handwriting  of  the  then 
Register  of  Wills,  which  one  of  his  successors  found  among 
other  loose  slips  of  paper  in  an  old  portfolio  in  the  office^ 
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and  pasted  on  the  brown  paper  leaves  of  a  scrap  book,  such 
as  is  used  to  preserve  newspaper  clippings. 

If  the  plaintiff  were  in  possession  and  the  defendant  had 
1)rought  an  ejectment,  is  it  possible  she  could  recover  upon 
this  evidence?  We  are  of  the  opinion  that  the  entire  pro- 
ceedings, from  the  filing  of  the  petition,  were  grossly  im- 
perfect, irregular  and  unauthorized,  and  are  ineffectual  to 
divest  the  title  of  the  plaintiff  to  the  lands  described  in  the 
declaration. 

It  has  been  urged  by  the  plaintiff's  counsel  that  the  pro- 
ceedings were  still  further  illegal,  because  the  interest  of 
the  minors  in  the  lands  sold  were  estates  in  remainder  or 
reversion^  and  not  in  possession.  But  as  we  are  of  opinion 
the  Orphans'  Court  was  without  authority  to  decree  the  sale 
of  the  real  estate,  in  any  event,  it  is  needless  to  consider 
this  point.  Nor,  for  the  same  reason,  can  we  hold  that  the 
act  of  Congress  of  1843,  March  3,  operated  as  a  repeal  of  a 
power  of  sale  vested  in  the  Orphans'  Court  by  the  act  of 
1798.  As  no  such  powei?  was  conferred  by  that  act  there 
could  be  no  repeal  of  what  did  not  exist. 

But  the  observations  we  have  already  made  as  to  the  Heed- 
lessness of  conferring  the  power  to  sell  the  realty  of  infants 
upon  the  Orphans'  Courts  in  1798,  in  view  of  the  plenary 
power  then  existing  for  that  purpose  in  the  courts  of  chan- 
cery, apply  with  double  force  to  the  present  proceeding, 
commenced  after  the  passage  of  the  act  of  Congress  of  1843, 
entitled  "An  act  to  provide  in  certain  cases  for  the  sale  of 
the  real  estate  of  infants  within  the  District  of  Columbia.*' 

The  legislature  of  Maryland  from  time  to  time  had  passed 
laws  to  regulate  the  exercise  by  the  court  of  chancery  of  its 
admitted  powers,  with  a  view  to  the  greater  security  of 
suitors,  especially  where  infants  were  parties  jointly  inter- 
ested in  real  estate.  But  no  such  regulations  had  been 
adopted  in  that  State  respecting  the  sale  of  real  estate  be- 
longing to  infants  alone  up  to  1798;  nor  was  there  such 
legislation  in  Maryland  until  the  law  of  1816,  the  best 
features  of  which  were  incorporated  by  Congress  in  the  act 
of  1843.     This  excellent  statute  from  that  time  became  leg- 
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islative  instruction  for  the  chancellor  as  to  what  should  be 
required  as  proper  safeguards  wherever  an  application 
should  be  brought  before  him  for  the  sale  of  an  infant's  real 
estate.  It  exacts  a  petition  by  the  guardian,  duly  verified, 
stating  all  the  facts,  calculated  to  show  whether  the  ward's 
interest  will  be  promoted  by  a  sale.  It  provides  for  all 
proper  parties;  for  answers  under  oath  by  proper  guardians 
ad  litem]  for  answers  in  addition  by  such  of  the  infants  as 
are  over  fourteen ;  for  commissions  to  be  attended  by  the 
guardians  ad  litem  for  taking  the  testimony  of  disinterested 
witnesses;  and  for  a  decree  only  after  it  has  been  proved 
to  the  satisfaction  of  the  court  that  the  interest  of  the  infant 
maniiestly  requires  the  sale  of  his  real  estate  and  that  the 
rights  of  others  will  not  be  violated  thereby.  It  protects 
the  infant  against  the  practices  of  the  guardian  by  provid- 
ing that  he  shallnot  become  the  owner  of  the  land  during 
the  minority  of  the  ward;  and  it  prescribes  the  manner  in 
which  the  proceeds  shall  be  disposed  of  or  invested;  no 
diminution  being  allowable,  of  course,  unless  the  Orphans' 
Court  shall  also  give  its  approbation.  If  it  were  unneces- 
sary in  1798  to  apply  to  the  Orphans'  Court  for  an  authority 
already  possessed  by  the  court  of  chancery,  a'nd  unreason- 
able to  abandon  its  settled  modes  of  procedure  to  improvise 
unguarded  methods  in  an  inferior  court;  a  midto  fortiori 
was  it  worse  than  unreasonable,  after  the  act  of  1843,  for  a 
guardian  to  turn  his  back  upon  the  ample  safeguards  and 
facilities  afl'orded  by  that  statute  for  the  conduct  of  such  an 
application,  and  resort  to  a  procedure  accompanied  by  as 
slight  precautions  for  the  rights  of  infants  as  could  well 
consist  with  any  disposition  to  guard  their  interest.  It  may 
have  been  deemed  highly  important  by  the  tenant  for  life 
that  she  should,  in  as  cheap  and  speedy  a  manner  as  possi- 
ble, be  enabled  to  sell  her  life  estate  in  the  lots  disembar- 
rassed by  the  estate'  in  remainder  of  the  infants ;  but  it  was 
a  manifest  wrong  to  these  children  to  expose  their  interest 
in  the  father's  land  to  the  certainty  of  sacrifice.  Nobody 
could  be  in  doubt  as  to  which  of  the  parties  would  be  the 
loser  by  this  mingling  in  one  sale  of  these  different  rights. 
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The  defendant  insists  npon  defences  which,  it  is  claimed, 
are  available,  notwfthstanding  there  may  have  been  a  want 
of  jurisdiction  in  the  Orphans'  Court  to  pass  the  decree ;  and 
these  remain  to  be  considered. 

The  long  interval  since  the  sale,  and  the  fact  of  owner- 
ship since  that  time  by  the  purchaser  and  the  subsequent 
grantees,  is  first  relied  on.  But  the  possession  by  Favier 
and  those  claiming  under  him,  with  payment  of  taxes,  etc., 
is  not  sufficient  to  defeat  the  plaintiff's  claim  if  it  be  other- 
wise well  founded.  Columbus  Thaw  had  no  right  of  entry 
upon  the  property  until  after  the  death  of  his  mother,  the 
life  tenant,  in  February,  1866,  much  less  than  twenty  years 
before  the  impetration  of  the  present  action. 

The  supposed  estoppel  invoked  against  the  plaintiff  by 
the  recitals  in  his  deed  to  Little  in  1871  cannot,  in  our 
opinion,  be  maintained.  Neither  the  defendant  nor  her 
grantors  were  party  to  the  deed.  Such  a  recital  can  no 
more  be  invoked  by  a  stranger  against  the  plaintiff,  than 
a  recital  to  the  contrary  effect  could  be  culduced  by  the 
plaintiff  against  the  defendant.  But  the  question  is  set  at 
rest  by  the  evidence  set  forth  in  the  bill  of  exceptions,  which 
is  before  us,  free  of  objection.  It  shows,  without  contradic- 
tion, that  the  real  estate  referred  to  in  the  deed  as  having 
been  disposed  of  by  Mrs.  Thaw  and  the  proceeds  invested 
in  other  real  estate,  was  not  the  property  involved  in  this 
suit,  but  was  none  other  than  the  homestead  on  New  York 
avenue. 

Nor  can  we  agree  that  the  will  of  Joseph  Thaw  conferred 
upon  his  wife  the  power  to  sell  and  dispose  of  his  real  estate 
at  her  own  pleasure.  Neither  the  case  of  Second  Beformed 
Presbyterian  Church  vs.  Disbrow,  52  Pa.  St.,  219,  referred  to 
by  the  defendant,  nor  the  other  cases  examined  by  us  where  a 
similar  ruling  was  had,  would  support  the  contention  in  the 
present  case.  Here  there  is  no  devise  of  the  property  to 
thet^  wife  out  and  out.  It  is  expressly  given  to  her  "To  hold 
and  enjoy  during  her  natural  life,"  in  trust  for  the  equal 
I  maintenance  of  herself  and  her  children;  and  it  is  only  in 
the  event  of  the  death  of  both  the  children,  that  it  is  "then" 
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given  to  her  and  her  heirs.  The  provision  which  devises 
and  bequeaths  to  the  children  all  the  estate  real  and  per- 
sonal that  shall  remain  at  and  after  the  death  of  their 
mother,  can  be  fully  gratified  by  confining  its  application 
to  the  portion  of  the  remaining  personalty  that  had  not 
perished  or  been  consumed  in  its  use ;  and  this  is  more  con- 
sistent with  the  rules  for  the  construction  of  wills  than  to 
consider  the  language  as  repealing  the  reiterated  declara- 
tion  of  the  testator,  that  his  wife  was  only  to  enjoy  a  life 
estate. 

Finally,  we  have  been  earnestly  referred  to  repeated  de- 
crees of  the  Orphans'  Court,  subsequently  affirmed  by  the 
chancery  court,  ten  of  them  between  1823  and  1844,  and 
many  others  after  that  date,  in  which  the  existence  of  the 
jurisdiction  to  pass  such  decrees  had  been  assumed;  and  we 
have  been  urged  to  respect  this  long-continued  practice,  and 
not  to  risk  the  disturbance  of  titles  by  a  contrary  construc- 
tion. 

We  have  been  duly  impressed  by  this  consideration,  and 
it  has  had  great  influence  in  our  examination  of  the  ques- 
tion of  jurisdiction.  The  bare  fact  of  the  exercise  of  juris- 
diction by  a  court  has  a  certain  weight,  though  no  repetition 
of  the  claim  to  the  authority  can  ever  amount  to  proof  that 
it  is  well  founded.  The  judgment  is  still  examinable  by 
other  tribunals,  and  if  found  to  have  been  rendered  with- 
out jurisdiction  it  will  be  treated  as  a  mere  nullity,  as 
simply  void,  as  a  blank,  as  though  it  never  had  existed ; 
for  it  is  only  the  judgment  of  courts  of  competent  jurisdic- 
tion that  are  held  conclusive  upon  the  parties  or  are  enti- 
tled to  respect  as  precedents.  When  the  reviewing  court 
has  positively  determined  that  the  judgments  in  a  certain 
direction  are  nullities  for  want  of  jurisdiction  in  the  court 
that  rendered  them,  it  is  unimportant  what  may  be  their 
number,  for  no  accumulation  of  usurpations  and  errors  can 
avail  to  establish  jurisdiction  in  the  entire  series,  if  it  does 
not  exist  with  respect  to  each  individual  case.  Even  if  we 
felt  obliged  by  this  judgment  to  overrule  decisions  made 
upon  solemn  argument  and  after  mature  deliberation  (as 
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would  be  our  duty  if  we  were  clearly  convinced,  after  full 
examination,  they  were  erroneous),  we  would  be  venturing 
upon  no  untrodden  ground.  When  Chancellor  Kent  wrote, 
fifty  years  ago,  he  reckoned  more  than  a  thousand  cases  as 
overruled  or  doubted.  The  fourth  edition  of  Greenleaf's 
Overruled  Cases,  claimed  to  have  added  fifteen  hundred 
cases  to  the  great  number  contained  in  the  first  publication 
of  the  work ;  and  the  increase  has  been  manifold  since  that 
time.  The  Supreme  Court,  in  12  Wallace,  in  overruling 
its  previous  decision  in  the  Legal  Tender  Cases,  said:  "It 
is  no  unprecedented  thing  in  courts  of  last  resort,  both  in 
this  country  and  in  England,  to  overrule  decisions  previously 
made."  From  1821,  the  opinion  in  Anderson  vs.  Dunn,  6 
Wheat.,  204,  was  supposed  to  embody  the  correct  law  of 
that  controversy;  but  in  1880  the  same  court,  in  Kilbourn 
vs.  Thompson,  103  U.  S.,  168,  denied  its  authority.  There 
is  probably  no  court  that  has  not  at  some  time  overruled 
itself.  In  Blimline  vs.  Cohen,  8  Md.,  147,  the  Court  of  Ap- 
peals determined  that  the  court  of  common  pleas  of  Balti- 
more city  possessed  no  jurisdiction  in  cases  of  replevin,  al- 
though it  had  previously  taken  cognizance  of  appeals  from 
that  court  in  such  actions  without  questioning  its  authority. 
In  Callender's  Adm'r  vs.  Ins.  Co.,  23  Pa.  St.,  474,  the  ap- 
pellate court  overruled  the  decision  in  Ewing  vs.  Furness, 
13  Pa.  St.,  531,  which  had  been  given  by  the  whole  court, 
Gibson,  Chief  Justice,  "on  the  authority,"  as  that  ruling 
was  expressed,  "of  several  decisions  of  this  court  directly  in 
point."  The  opinion  in  the  latter  cas^  concludes  an  inter- 
esting discussion  of  the  doctrine  of  stare  decisis;  with  these 
words  of  comment  on  the  former  decisions:  "It  is  a  plain 
error,  and  it  is  not  our  duty  to  set  the  stain  that  mischance 
has  dropped  upon  the  law."  And  in  a  very  recent  case,  the 
same  court,  in  York's  Appeal,  reversed  its  decisions  ren- 
dered in  1857,  upon  a  most  important  point  respecting  the 
application  of  the  Statute  of  Limitations.  As  we  have  re- 
ceived no  authenticated  version  of  the  opinion  in  the  State 
reports,  we  cite,  only  as  argumentative,  the  following  ex- 
tracts from  their  opinion  refusing  a  rehearing  of  the  case, 
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which  are  published  as  correct:  "It  is  far  better  when  this 
court  commits  a  blunder  to  correct  it  in  a  manly  way 
than  to  imitate  the  ostrich  by  hiding  our  heads  in  the  sand. 
*  *  *  That  decision  is  but  twenty-eight  years  old,  and, 
as  before  stated,  is  not  a  rule  of  property.  We  now  over- 
rule it,  and  with  it  the  other  cases  which  have  followed  it. 
We  restore  the  law  as  it  stood  before  it  was  decided  and  re- 
instate the  act  of  assembly." 

In  none  of  the  suits  to  which  we  have  been  referred,  is 
it  claimed  there  was  any  decision  or  even  discussion  of  this 
question  of  jurisdiction,  or  even  an  appearance  by  attorney 
or  in  person,  to  relieve  them  from  an  absolutely  ex  parte 
character,  except  in  the  cases  of  Little  os.  IngersoU  and  Man- 
selFs  Appeal.  In  the  former,  Columbia  Thaw,  after  she  had 
arrived  at  age  and  married,  filed  a  bill  to  set  aside  all  these 
proceedings  in  the  Orphans'  Court  and  to  recover  her  un- 
divided interest  in  these  lots.  The  defendant  insisted  upon 
the  sufficiency  of  the  Orphans'  Court  proceedings,  and  also 
relied  upon  a  deed  executed  by  Miss  Thaw,  after  her  arrival 
at  age,  releasing  all  her  interest  in  the  land  to  Favier. 
The  evidence  failed  to  sustain  her  contention  in  reply, 
that  she  was  a  minor  at  the  date  of  this  deed.  The  jus- 
tice below,  in  his  opinion,  affirmed  his  belief  that  the  Or- 
phans' Court  had  jurisdiction  to  render  the  decree;  and 
in  the  decree  he  incorporates  the  "opinion"  that  the  title  to 
the  lots  is  vested  in  the  defendant  and  therefore  dismissed 
the  bill,  with  costs.  The  case  went  to  the  General  Term  on 
appeal  and  the  decree  below  was  modified  by  expunging 
so  much  of  this  ruling  as  affirmed  the  sufficiency  of  the 
defendant's  title  to  the  property.  As  far  as  this  action  went, 
it  was  a  direct  and  intentional  refusal  to  affirm  the  validity 
of  the  title  under  the  Orphans'  Court  proceeding,  although 
the  General  Term  denied  the  right  of  the  complainant 
to  recover  in  the  face  of  her  deed  of  release,  executed  after 
she  attained  full  age. 

Mansell's  appeal  was  from  an  order  of  the  Orphan's  Court 
authorizing  a  guardian  to  borrow  money  upon  the  real 
estate  of  the  ward  and  secure  the  loan  by  deed  of  trust. 
49 
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The  case  was  then  referred  to  the  equity  justice  who  refused 
to  ratify  the  order,  and  certified  the  case  to  the  General 
Term.  That  court's  opinion,  as  expressed  by  Mr.  Justice 
Olin,  asserts  that  "  The  power  to  order  the  sale  of  an  infant's 
estate,  given  to  the  Orphans'  Court,  subject  to  the  approval 
of  a  court  of  equity,  includes  the  power  to  mortgage,  which 
is  a  conditional  sale,"  and  that  since  it  is  '^agreed  on  all 
hands  a  court  of  equity  may  authorize  a  sale  or  mortgage, 
the  assent  by  the  Orphans'  Court  cannot  invalidate  the  act 
of  the  chancellor;"  and  the  decree  approved  of  the  order 
of  the  Orphans'  Court.  But  it  is  apparent  that  the  G-eneral 
Term  based  its  ruling  upon  the  assumption  of  the  juris- 
diction which  is  the  subject  of  the  present  inquiry.  Whether 
the  result  deduced  from  that  assumption  was  correct  or  not, 
or  whether  the  act  of  the  Orphans'  Court  may  be  justified 
upon  other  grounds  than  those  stated,  it  equally  remains 
that  the  jurisdiction  was  tacitly  assumed,  and  was  not  de- 
cided after  careful  argument  and  deliberation;  and  that 
there  was  practically  no  discussion  whatever  of  the  question 
now  before  ue.  In  declaring,  as  we  do,  our  conviction  that 
this  assumption  was  not  well  founded,  we  are,  therefore,  not 
called  upon  to  dissent  from  a  solemn  adjudication  after  a  de- 
liberate examination  by  a  court  of  last  resort. 

All  of  the  other  cases  referred  to  seem  to  have  passed, 
8vb  silentio,  and  were  decreed  ex  parte,  as  matters  of  course, 
apparently  without  a  word  of  controversy.  They  are  there- 
fore merely  reiterated  instances  of  a  faulty  practice  by  a 
court  of  limited  jurisdiction,  and  the  frequency  of  the  usur- 
pation only  magnifies  the  wrong. 

We  see  nothing  in  this  repetition  of  errors  that  estab- 
lishes any  rule  of  property  which  will  be  disturbed  to  the 
public  detriment  by  a  return  to  a  proper  practice.  This 
court  has  not  hesitated  to  correct  such  errors  in  its  own  pro- 
cedure when  brought  to  its  notice,  however  long  continued. 
A  practice  has  existed  here  for  many  years  to  refer  an 
equity  cause  to  the  auditor  instea-l  <jf  to  an  examiner  to  take 
testimony.  In  the  cases  of  the  Thoenix  Ins.  Co.  vs.  Grant 
this  course  was  adopted,  in  accordance  with  this  well-estab- 
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lished  usage  ;  and  the  proofs  taken  under  this  reference  with 
the  accounts  were  before  the  General  Term  in  3  Mac  Ar- 
thur, 48,  upon  exceptions.  Objection  was  there  made  for 
the  first  time  that  it  was  improper  to  refer  a  cause  to  an 
auditor  to  establish  in  the  first  instance  a  fact  put  in  issue 
by  the  pleadings,  but  that  the  testimony,  at  that  stage  of 
the  proceedings,  should  first  be  taken  in  the  usual  way  be- 
fore an  examiner.  It  was  not  controverted  that  the  refer- 
ence accorded  with  oft-repeated  precedent,  but  the  court, 
when  the  objection  was  thus  called  to  their  attention,  did 
not  hesitate  to  condemn  the  practice,  reverse  the  decree, 
and  turn  back  the  litigation  to  the  point  where  this  error 
was  committed. 

How  this  method  of  making  sale  of  an  infant's  real  estate 
began  in  this  District,  does  not  appear.  It  commenced 
about  the  time  of  the  faulty  decree  in  Bank  vs.  Ritchie.  It 
may  be  that  the  judge,  or  Registers  of  Wills,  or  both,  at 
the  time,  may,  before  their  appointment,  have  been  citizens 
of  States  where  such  powers  were  by  statute  expressly  con- 
ferred upon  the  courts  of  probate.  Assuming  the  exist- 
ence of  the  jurisdiction,  the  language  of  the  act  of  1798 
would  have  been  a  sufficient  invitation  to  its  exercise;  and 
that  which  had  its  origin  in  inadvertence,  was  probably  per- 
petuated through  inattention,  on  the  application  of  parties 
who  wished  to  avail  themselves  of  what  they  supposed  to  be 
a  more  speedy  and  economical  mode  of  attaining  their  pur- 
pose. 

It  was  not  to  be  expected  that  the  Register  of  Wills, 
whose  powers  under  the  old  system  of  judges  were  very 
great,  would  be  disposed  to  discourage  a  practice  which 
threw  into  their  hands  profitable  fees,  that  under  another 
system  would  have  been  received  by  the  clerk  of  the 
chancery  court ;  and  their  interests  were  thus  directly  in- 
volved in  its  continuance. 

In  this  class  of  cases  there  is  always  very  earnest  in- 
sistence, by  the  party  who  fears  to  lose  his  case,  upon  the 
great  injury  which  a  departure  from  alleged  precedents  may 
inflict  upon  innocent  purchasers,  other  than  himself.     The 
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courts  will  always  be  willing  to  protect  this  class  of  sui- 
tors ;  but  their  interests  should  not  be  preferred  to  those  of 
innocent  heirs.  The  purchasers  are  volunteers  who  invest 
with  expectation  of  gain ;  adults  who  are  able  to  inform 
themselves  of  the  condition  of  the  title  which  their  inter- 
ests stimulate  them  to  acquire,  and  who  have  the  power  to 
indemnify  themselves  from  loss  by  discounting  the  risk  from 
the  purchase  money  or  by  guaranties  and  warranty  of  title. 
They  are  under  no  obligation  to  purchase  and  are  not  pre- 
sumed to  do  so  until  they  have  been  satisfied  as  to  the  title 
they  wish  to  acquire.  They  know  that  men  not  unfre- 
quently  have  brought  law  suits  and  they  are  not  too  in- 
nocent to  have  heard  the  legal  maxim,  caveat  emptor.  But 
the  infant,  whose  property  is  to  be  sold,  has  none  of  these 
personal  powers  of  protection.  No  little  ceremony  is  ob- 
served in  bringing  the  minor  before  the  Orphans'  Court 
that  its  guardian  may  be  formally  appointed;  but  this 
formality  complied  with,  the  child,  in  a  case  conducted  as 
this  was,  would  no  more  know  that  it  was  about  to  be  de- 
prived of  its  inheritance,  without  due  process  of  law,  than  if 
it  were  at  its  play  in  another  hemisphere. 

People  in  these  days  seldom  break  into  the  possessions  of 
others  with  a  strong  hand  and  hold  them  as  by  right  of 
conquest.  The  claim  is  always  under  some  color  of  title ; 
and  although  the  party  in  possession  may  defend  under  a 
judgment  of  a  court  possessed  of  ample  jurisdiction  to  decree 
in  a  cause  properly  before  it,  his  defence  will  be  disallowed 
if  there  has  been  a  want  of  such  jurisdiction  in  the  court 
to  decree,  however  innocently  he  may  have  purchased  prop- 
erty, the  rightful  title  in  which  had  not  been  lawfully  di- 
verted from  the  proper  owners.  3  How.,  760;  Stewart  tw. 
Lessee  of  Hickey ;  Windsor  vs,  McVeigh,  93  U.  S.,  277  ;  Earle 
V8,  Turton,  26  Md.,  23. 

That  the  legality  of  such  reckless  methods  of  dealing 
with  the  real  estate  of  minors  was  never  questioned  during 
all  this  time,  as  is  asserted,  we  find  it  diflScult  to  realize. 
In  this  case,  which  is  the  only  one  with  the  facts  of  which 
we  have  been  made  acquainted  there  certainly  is  nothing  to 
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show  any  acquiescence  in  the  decree  of  the  Orphans'  Court 
on  the  part  of  the  plaintiff.  Favier,  the  purchaser  from 
Mrs.  Thaw,  evidently  entertained  but  slight  confidence  in 
the  title  ho  had  thu«  acquired,  for  he  hastened  to  obtain 
from  Columbia  Thaw  a  deed  of  release  of  her  share  as  soon 
as  she  attained  age,  which  he  took  care  to  have  recorded 
many  years  before  her  mother's  (trustee's)  deed  to  him  was 
placed  on  record.  The  brother  and  sister,  during  the  year 
the  mother  died,  brought  a  joint  action  of  ejectment  for 
the  lands,  which  was  afterwards  dismissed,  as  the  plaintiff 
testifies,  by  the  attorney  in  the  case  without  his  consent  or 
knowledge.  Columbia  Thaw  afterwards  instituted  the 
equity  suit  as  we  have  seen;  and  the  plaintiff's  prosecution 
of  this  action  completes  the  proof  that  in  this  case  at  least 
the  jurisdiction  of  the  Orphans'  Court  has  been  persistently 
disputed. 

Many  of  the  numerous  cases  where  courts  of  great  dis- 
tinction have  overruled  faulty  decisions  of  long  standing, 
involved  principles  and  values  infinitely  in  excess  of  any 
amount  that  may  depend  upon  the  present  ruling ;  but  those 
courts  nevertheless  declared,  as  we  must,  that  apprehen- 
sions of  troublesome  consequences  from  a  conscientious 
judgment  cannot  avail  to  induce  a  court  to  decide  against 
its  clear  convictions.  We  suppose  the  effect  of  this  de- 
cision will  be  much  less  extensive  than  the  counsel  for  the 
defendant  have  persuaded  themselves  may  follow  the  loss  of 
their  case ;  for  the  lapse  of  time  and  honest  settlements  with 
wards  must  have  left  few  cases  open  to  controversy.  But 
however  this  may  be,  we  adopt  the  reply  of  Chief  Justice 
Dallas  in  Smith  vs.  Doe,  2  Brod.  &  B.,  581,  where  a  similar 
consideration  was  urged:  "If  principle  and  practice  are 
at  variance,  practice  must  give  way;  and  in  this  case  as  in 
others,  if  the  mischief  is  extensive,  the  proper  remedy,  if 
such  there  be,  must  be  sought  for  and  applied  elsewhere." 

The  question  we  have  been  considering  relates  not  only 
to  the  propriety  of  this  practice  in  the  past,  it  involves  the 
proper  methods  of  procedure  to-day  and  in  the  future  in 
this  class  of  cases. 
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If  a  guardian,  in  1844,  had  the  right  to  institute  such  a 
proceeding  and  obtain  such  a  decree,  the  guardian  of  to-day 
has  the  same  right  to  its  fullest  extent,  and  the  court  has 
no  discretion  to  decline  to  entertain  his  application,  for  no 
legislation  has  intervened  to  impair  whatever  rights  ex- 
isted in  1844. 

We  believe  no  such  authority  existed  then,  and  that 
none  such  exists  now ;  and  we  shall  therefore  reverse  the 
judgment  below,  and  it  is  so  ordered. 

NoTR — This  case  having  been  heard  before  two  judges 
only,  a  motion  was  made  for  a  rehearing  before  a  full  court, 
which  was  accordingly  granted. 

S«     IbJ.C.    200. 
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Charles  C.  Meads  vs.  William  B.  Hartley. 

Equity.    No.  9690. 

f  Decided  February  5,  1886. 

I  The  Chief  Justice  and  Justices  Cox  and  Merrick  sitting. 

1.  The  equity  side  of  this  court  has  jurisdiction  under  the  Maryland  act  of 
1785  to  confirm  a  contract  made  by  a  guardian  for  the  sale  of  an  infant's 
realty  where,  under  a  bill  filed  for  such  purpose,  proof  has  been  taken 
showing  that  the  proposed  sale  would  be  for  the  advantage  both  of  the 
infant  and  others  interested  in  the  land. 

2.  When  filed,  such  a  bill  may  be  amended  after  answers  put  in  and  proof 
taken  by  adding  parties  and  a  prayer  for  alternative  relief  by  a  sale  and 
division  of  the  proceeds. 

Hearing  in  Greneral  Term  in  the  first  instance. 

STATEMENT  OF  THE  CASE. 

This  was  a  proceeding  to  require  the  defendant  to  com- 
ply with  his  contract  of  purchase  of  a  lot  in  square  871 
of  this  city  by  paying  |1,000,  the  balance  of  the  purchase 
money,  therefor.  The  only  objection  on  the  part  of  the 
defendant  was,  that  he  was  advised  that  the  proceedings  in 
equity  suit  No.  9395  in  this  court  were  not  based  on  author- 
ity of  law;  that  the  court  had  no  jurisdiction  therein  so  as 
to  divest  the  title  of  the  infant  defendants,  who  had  an 
interest  in  the  lot  in  common  with  adults. 

The  bill  in  the  last-mentioned  cause — No.  9395 — avers 
the  interest  of  said  infants,  who  alone  are  made  defend- 
ants thereto;  and  that  the  complainant,  the  mother  and 
guardian  of  said  wards,  had  made  a  contract  for  the  sale  of 
the  infants'  interest,  which  she  asks  may  be  confirmed 
by  the  dourt. 

Process  was  issued  and  served  on  said  infants  and  they 
came  into  court,  and  a  guardian  ad  litem  was  appointed. 

Answer  and  replication  were  filed  and  testimony  taken 
and  the  cause  was  submitted  for  a  decree. 

On  inspection  of  the  record,  it  was  suggested  by  the  court 
that  the  adult  co-owners  should  be  made  parties. 

Thereupon  they  voluntarily  appeared,  filed  a  petition, 
and,  by  consent  of  complainant  and  the  guardian  ad  litem 
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for  defendants,  were  admitted  as  additional  parties  com- 
plainant. An  amendment  was  then  made  to  the  bill, 
whereby  the  alternative  relief  was  sought  of  a  sale  and 
division  of  proceeds,  under  the  first  part  of  the  act  herein- 
after quoted.  This  amendment  was  also  consented  to  by 
the  guardian  ad  litem,  and  thereupon  the  cause  was  again 
submitted  and  a  decree  made  for  a  sale,  under  which  the 
trustee  reported  a  sale  (the  same  mentioned  in  original 
bill),  which  was,  after  order  nisi  and  due  publication, 
finally  confirmed,  and  a  deed  of  conveyance  duly  executed 
by  the  trustee  to  the  purchaser,  who  is  the  complainant  in 
this  suit. 

The  purchaser  thereupon  made  a  subdivision  of  said  lot 
5  and  built  three  dwelling  houses  thereon,  one  of  which  he 
contracted  to  sell  to  the  defendant  herein  for  $5,000. 

The  suit  was  based  on  section  12,  ch.  72,  Act  of  Md., 
1785  (Thompson's  Digest,  131),  which  provides  (omitting 
unnecessary  words)  as  follows  : 

"That  in  case  any  infant,  &c.,  hath  or  shaU  hereafter  have 
a  joint  interest,  or  interest  in  common,  with  any  other  per- 
son or  persons,  &c.,  in  any  lands,  &c.y  and  it  shall  appear 
to  the  chancellor,  upon  application  of  any  of  the  parties 
concerned,  and  upon  appearance  of  the  infant,  &c.,  and 
hearing  and  examination  of  all  the  circumstances,  that  it 
will  be  for  the  interest  and  advantage  both  of  the  infant, 
&c.,  and  of  the  other  person  or  persons  concerned,  to  sell 
such  lands,  &c.,  the  chancellor  may  order  and  direct  such 
lands,  &c.,  to  be  sold,"  &c. 

"And  if  any  contract  hath  been  made  for  any  lands,  &c., 
hdd  as  aforesaid,  for  or  on  behalf  of  any  infant,  &c.,  which 
the  chancellor,  upon  hearing  as  afo)*esaid,  and  examination 
into  all  the  circumstances,  shall  think  for  the  interest  and 
advantage,  both  of  such  infant,  &c.,  and  of  the  other  person 
or  persons  interested  therein,  to  be  confirmed,  the  chancellor 
may  confirm  such  contract  and  order  a  deed  to  be  executed, 
&c.,  and  all  sales  and  deeds  made  in  pursuance  of  and 
agree*ably  to  an  order  of  the  chancellor,  in  consequence  of 
the  above  power,  shall  be  good  and  sufficient  in  law  to 
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transfer  the  estate  and  interest  of  such  infant,  &c.,  in  such 
lands,"  &c. 

The  case  was  ordered  to  be  heard  in  General  Term  in 
the  first  instance. 

Edwards  &  Barnard  for  complainant : 

The  act  of  1785  is  not  repealed  or  aflfected  by  any  subse- 
quent act  of  Maryland,  prior  to  the  creation  of  the  District 
of  Columbia,  or  by  any  act  of  Congress  since. 

The  act  of  Congress  of  March  3,  1843  (R.  S.  D.  C,  Sec. 
957,  et  8eq.)y  provides  a  general  method  for  sale  of  infants' 
real  estate,  but  does  not,  expressly  or  by  implication,  take 
away  or  change  the  power  of  the  chancellor  under  the  act 
of  1785. 

The  amendment  of  the  bill,  adding  new  parties  and  ask- 
ing alternative  relief,  took  nothing  away  from  the  case, 
and  in  no  way  affected  the  interests  of  the  infants.  It  was 
but  a  step  in  the  cause,  to  which  the'  guardian  ad  litem 
had  authority  to  consent  with  the  sanction  of  the  court; 
and  the  decree  following  such  amendment  is  as  binding  on 
the  infants  as  it  would  have  been  if  new  process  had  been 
issued  and  served  on  them  after  the  amendment,  a  new 
guardian  ad  litem  appointed  and  the  testimony  retaken. 
1  Daniels  Chancery  Practice,  152,  153;  Freeman  on 
Judg'te,  sees.  126,  142,  151;  Neale  vs,  Neale,  9  Wall.,  1. 
The  Tremolo  Patent,  23  Wall.,  527. 

The  court  of  equity,  by  its  inherent  power,  acts  as  the 
guardian  of  the  rights  and  interests  of  infants;. and  the 
jurisdiction  in  these  cases  is  one  so  eminently  proper  and 
inexpensive  that  it  has  been  upheld  and  favored  whenever 
the  case  has  shown  it  'to  be  for  the  interests  of  the  parties. 
Long  V8.  Long,  62  Md.,  80;  Dorsey  vs.  Gilbert,  11  Gill  &  J., 
87.  If  a  partition  suit  were  necessary  in  all  such  cases,  it 
would  greatly  militate  against  adults  who  might  be  inter- 
ested with  infants,  and  who  could  readily  agree  to  an 
advantageous  sale ;  and,  on  the  other  hand,  infants  are  not 
apt  to  be  the  sufferers  if  they  get  as  much  for  their*  inter- 
ests as  adults  do ;  and  costs  of  partition  are  saved  to  both. 
60 
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The  rights  of  all  the  joint  owners,  or  tenants  in  common, 
are  fully  protected  by  this  statute ;  and  after  all,  it  is  only 
another  mode  of  making  a  chancery  sale  tobest  advantage. 
Private  bids  might  be  received  after  a  decree  for  sale ;  and 
in  this  proceeding  a  bid  is  made  before  suitis  filed,  or  a  so- 
called  contract  which  is  nothing  but  an  offer,  and  cannot 
ripen  into  a  sale  without  the  approval  of  the  court.  It  is 
only  a  different  way  of  bringing  the  same  matter  before  the 
court,  and  in  every  way  the  infant  is  fully  protected. 

The  infants  and  their  interests  are  all  before  the  court  by 
the  original  bill  and  proceedings,  and  if  the  court  deems  it 
best  to  bring  other  parties  before  it,  by  amendment  or  other- 
wise, before  final  decree  is  passed,  it  is  a  matter  of  no  con- 
sequence to  them. 

Neither  is  it  a  matter  of  any  moment  by  whom  the  so- 
called  contract  of  sale,  on  behalf  of  the  infants,  is  made,  so 
it  appears  to  be  agreed  to  by  the  adult  owners,  and  is  for 
the  advantage  of  all  parties. 

A  different  ruling  than  that  now  contended  for  by  com- 
plainant would  disturb  titles  to  valuable  property  in  this 
District,  which  have  long  passed  as  perfect;  and  ought  not 
to  be  made  without  the  clearest  authority. 

J.  T.  Cull  for  defendant  contended : 

That  the  act  in  question  so  far  as  it  related  to  the  con- 
firmation of  contracts  made  on  behalf  of  infants,  applied 
only  to  contracts  for  sale  which  had  been  made  before  the 
passage  of  the  act;  and  that  this  construction  was  con- 
sistent with  the  language  of  the  act.  The  words  "held  as 
aforesaid"  in  the  second  clause  of  said  section  referring 
only  to  the  manner  in  which  the  property  was  held,  and 
not  to  the  time  when  held;  and  the  word  "hath"  in  said 
clause  confined  it  to  property  "held  as  aforesaid"  prior 
to  the  passage  of  the  act,  whereas  in  thefirst  clause  of  said 
section  the  remedy  there  provided  for  was  as  to  property 
so  held,  not  only  at  the  passage  of  tlie  act,  but  that  should 
be  so  held  in  the  future — after  the  passage  of  the  act.  And 
that  being  its  scope,  the  court  had  no  jurisdiction  by  and 
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under  the  original  bill  and  proceedings,  and  not  having 
jurisdiction  to  the  original  bill  could  acquire  none  by  the 
amended  bill,  which  also  was  in  effect  rather  an  entirely 
new  bill  and  not  an  amended  bill,  it  being  for  different 
relief  and  under  an  entirely  different  state  of  facts.  And 
that  to  this  new  bill  there  had  been  no  new  proceeding ; 
but  that  by  a  nunc  pro  tunc  order  of  the  court  the  proceed- 
ings under  the  original  bill  had  been  made  to  apply  to  this 
new  or  amended  bill. 

Opinion  of  the  court : 

The  court  is  of  the  opinion  that  the  Special  Term  had 
jurisdiction  over  the  persons  of  the  infant  defendants  by 
the  proceedings  under  the  original  bill,  and  that  the  amend- 
ments did  not  make  a  new  bill,  but  were  consistent  with 
the  relief  prayed  for  in  the  original  bill,  and  that  the  objec- 
tions to  the  title  made  by  defendant  are  unfounded. 

The  words  in  the  statute  "if  any  contract  hath  been 
made  for  any  lands,"  &c.,  does  not,  in  our  judgment,  refer 
to  contracts  made  before  the  passage  of  the  act,  but  refer 
to  contracts  which  have  been  made  at  the  time  the  remedy 
given  by  the  act  is  applied  for.  When  such  contract  has 
been  made,  and  the  matter  brought  to  the  attention  of  the 
court  regularly,  and  proof  taken  showing  that  such  pro- 
posed sale  would  be  for  the  interest  and  advantage  both  of 
the  infants  and  the  others  interested  in  the  land,  the  court 
has  authority  under  this  act  to  confirm  and  complete  the 
sale,  and  to  order  and  decree  a  deed  therefor. 

The  decree  will  be  that  the  defendant  accept  the  title 
tendered  by  the  complainant,  and  that  he  pay  the  balance 
of  the  purchase  money  therefor  in  compliance  with  his 
contract. 
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Michael  McCobmick 
The  DisTRicrr  op  Columbia  et  al. 

Equity.    No.  9,497. 

r  Decided  February  15,  1885. 

"!  The  Chief  Justice  and  Justices  CJox  and 

I     Mekrick  sitting;. 

Equity  will  not  interfere  when  the  invalidity  of  a  tax  is  perfectly  apparent 
on  the  face  of  the  proceeding,  unless  circumstances  exist  touching  the  leyy- 
of  the  tax  which  would  render  its  enforcement  oppressive,  of  would  irrep- 
arably injure  the  party,  or  when  the  allowing  it  to  remain  until  enforced, 
or  attempted  to  be  enforced,  would  throw  a  cloud  upon  the  title. 

So,  where  the  record,  as  far  as  preserved,  shows  the  tax  to  be  valid,  but  the 
record  of  the  intermediate  proceedings  had  been  lost  or  mislaid,  chancery, 
on  the  allegation  of  their  materiality,  will  afford  relief  by  directing  a  dis- 
covery from  the  defendants. 

Where  the  foundation  is  laid  for  a  discovery  in  aid  of  a  legal  right,  a  court 
of  equity  will  not  only  grant  the  discovery,  but  will  proceed  upon  the  dis- 
covery to  administer  relief. 

Appeal  from  a  decree  sustaining  a  demurrer. 

STATEMENT  OF  THE  CASE. 

The  complainant  being  the  owner  and  in  possession  of  a 
part  of  lot  12  in  square  762,  which  he  purchased  on  the  29th 
of  July,  1873,  as  an  innocent  purchaser  without  notice, 
from  Florian  Hitz,  then  the  owner  and  occupant  of  the 
whole  lot,  was  notified,  in  February,  1885,  by  the  authori- 
ties of  the  District  of  Columbia,  of  the  existence  of  a  tax 
lien  certificate  which  had  been  issued  against  the  property 
to  defray  the  expenses  of  opening  an  alley,  and  that  his 
portion  of  the  property  would  be  sold  to  satisfy  the  saihe 
unless  it  were  paid.  The  certificate  had  been  bought  by 
the  defendant, ^heckells,  and  was  held  by  him  as  owner. 
This  notice  the  complainant  alleges  to  have  been  the  first 
notice  to  him  of  any  claim  against  the  property,  and  he 
filed  this  bill  praying  an  injunction  and  discovery  and  a 
cancellation  of  the  tax  certificate  on  the  ground  that  the 
same  had  been  issued  without  authority  of  law,  and  was 
therefore  void  and  a  cloud  upon  his  title. 
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The  several  statutes  governing  the  opening  of  alleys  in 
the  city  of  Washington  are  as  follows: 

Act  incorporating  Washington,  May  15, 1820,  Webb's  Di- 
gest, p.  1,  by  which  the  corporation  of  Washington  was  au- 
thorized to  cause  alleys  to  be  opened  on  the  petition  of 
property  holders,  provided  the  charges  accruing  thereby 
shall  be  first  ascertained  by  a  jury. 

An  ordinance  passed  November  4, 1842,  required  the  sur- 
veyor within  fifteen  days  to  make  a  plat  of  the  alley,  show- 
ing the  quantity  of  land  in  square  feet  taken  from  the  dif- 
ferent lots  or  parts  of  lots.     Webb's  Digest,  2. 

Section  1  provided  that  on  filing  the  plat  a  jury  should 
be  empanelled  to  ascertain  the  damage  which  may  accrue 
to  any  individual. 

Section  2  made  it  the  duty  of  the  mayor,  after  the  return 
of  damages  had  been  made,  to  appoint  three  disinterested 
citizens  to  levy  a  tax  equal  to  the  amount  thereof,  together 
with  other  attendant  expenses,  "in  just  proportion  upon  the 
individuals  whose  property  in  the  square  may  be  benefited 
thereby,  designating  the  lot  or  part  of  a  lot  for  which  they 
may  be  respectivelj'^  taxed ; "  and  it  was  made  the  duty  of 
the  collector  to  collect  the  same  as  other  taxes  are  collected. 

Under  the  provisions  of  the  act  of  the  21st  of  February, 
1871  (16  Stat.  L.,  419),  the  Board  of  Public  Works  succeeded 
to  the  powers  and  duties  of  the  corporation  of  Washington, 
and  by  the  37th  section  of  the  act  (sec.  77  Rev.  Stats.  D.  C), 
the  Board  of  Public  Works  was  authorized  to  repair  streets 
and  alleys  and^  to  do  all  other  work  intrusted  to  them  by 
the  legislative  assembly  or  Congress. 

By  section  91,  Rev.  Stats.  D.  C,  it  was  provided  that  all 
laws  and  ordinances  of  the  corporation  of  Washington  not 
inconsistent  with  that  statute  should  remain  in  force. 

On  the  23d  of  August,  1871,  the  legislative  assembly 
passed  an  act  which  authorized  the  Board  of  Public  Works 
to  condemn  ground  and  open  alleys  upon  the  presentation 
of  the  plat  of  the  proposed  alley,  accompanied  by  a  petition 
of  a  majority  of  the  property  holders  interested.  1  Legisla- 
tive Assembly,  109. 
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This  being  the  state  of  the  law,  the  bill  alleged  that  on 
the  3l8t  of  May,  1873,  while  lot  12  was  one  parcel  and  owned 
by  Hitz,  a  petition  was  filed  for  an  alley,  and  a  jury  em- 
panelled which  condemned  a  portion  of  this  lot  for  that 
purpose.  Whereupon,  on  the  7th  of  June,  1873,  William 
Forsyth,  surveyor,  undertook  to  levy  a  tax  against  Florian 
Hitz  as  follows:  "Florian  Hitz,  lot  12,  10,821  square  feet; 
damages,  1663.25;  benefits,  $1,306.45;  tax,  |653.20." 

That  "three  disinterested  citizens"  were  not  appointed 
to  levy  the  tax,  nor  was  any  person  appointed,  but  Forsyth 
without  color  of  authority  thus  undertook  to  make  the  as- 
sessment. 

That  on  the  27th  of  June,  1873,  Forsyth  undertook  to  re- 
vise that  assessment  and  made  a  new  assessment  as  follows : 
"Florian  Hitz,  lot  12, 11,057  square  feet;  damages,  |653.25 ; 
benefits,  $1,068.98;  tax,  $415.73." 

That  on  the  2d  of  July,  1873,  a  tax  certificate  was  issued 
for  this  amount,  of  which  the  defendant,  Sheckells,  became 
the  owner,  and  which  certificate  recites  that  the  same  is  a 
lien  on  said  property,  the  whole  of  lot  12. 

That  on  the  21st  of  October,  1873,  and  after  the  complain- 
ant had  became  the  purchaser  of  the  easterly  twenty  feet  of 
said  lot,  Forsyth  wrote  to  George  W.  Beall,  a  clerk  having 
charge  of  special  assessments,  in  reference  to  this  last-named 
assessment,  as  follows: 

"Will  you  please  change  lot  12,  alley,  Square  762,  as  fol- 
lows: 

"To  Florian  Hitz,  of  lot  12,  8,299  square  feet;  benefits 
assessed,  $802.34;  taxable,  $149.09. 

"To  Michael  McCormick,  of  lot  12,  2,758  square  feet; 
benefits  assessed,  $266,64;  taxable  for  same  amount. 
"Very  respectfully, 

"Wm.  Foesyth." 

Which  change  was,  as  the  complainant  believes,  thus  made^ 
and  a  new  assessment  was  made  as  follows: 

"Florian  Hitz,  of  lot  12,  8,299  square  feet;  $490.30  dam- 
ages; benefits,  $639.39;  tax,  $149.09. 
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"Michael  McCormick,  of  lot  12,  2,758  square  feet;  dam- 
ages, $162.95;  benefits,  $429.59;  tax,  $266.64." 

All  of  which  was  without  authority  of  law. 

That  on  the  29th  of  July,  1884,  the  defendant,  Sheckells, 
surrendered  the  certificate  issued  on  the  2d  of  July,  1873, 
for  the  whole  tax  against  Hitz,  and  applied  for  and  obtained 
two  certificates  in  lieu  thereof,  one  against  Michael  McCor- 
mick for  $266.64  on  2,758  square  feet,  and  one  against  Hitz 
for  $149.09  on  8,299  square  feet,  less  a  deduction  of  $50  be- 
fore that  tima  |>aid  by  Hitz;  a  copy  of  which  certificate 
against  the  complainant's  property  is  filed  in  this  cause,  and 
it  recites  that  the  same  is  a  lien  upon  the  complainant's  por- 
tion of  lot  12,  and  a  sale  thereof  is  now  threatened  there- 
under. 

That  there  is  now  no  record  of  these  proceedings  remain-, 
ing  in  the  proper  oflSces  of  the  District  of  Columbia;  that 
the  award  of  the  jury  has  disappeared,  and  there  is  no  paper 
in  the  oflSce  referring  to  this  matter  except  the  letter  from 
Forsyth,  hereinbefore  referred  to,  and  the  book  on  which 
the  entry  was  made  by  the  clerk,  Beall ;  and  for  that  reason 
a  discovery  is  necessary  and  is  prayed  for,  as  to  what  award 
and  finding  was  made  by  the  jury,  and  as  to  what  person  or 
persons  made  the  assessment,  and  by  whose  appointment 
and  authority  such  persons  undertook  to  act,  and  for  all  the 
actings  and  doings  had  and  taken  thereunder. 

The  defendants  demurred  to  the  bill  on  the  ground  that 
the  assessments  and  certificate  if  void  as  alleged  created  no 
cloud  on  complainant's  title,  and  therefore  afibrded  no  ground 
for  the  interference  of  a  court  of  equity.  The  court  below 
sustained  the  demurrer  and  complainant  appealed. 

H.  H.  Wbli£  for  complainant: 

The  complainant's  case  rests  primarily  on  the  doctrine 
that  the  removal  of  a  cloud  upon, the  title  to  real  property 
is  a  well  recognized  and  established  ground  for  equitable 
relief,  even  where  the  cloud  is  caused  by  an  illegal  tax. 
Holland  vs.  Challon,  110  U.  S.,  15;  Union  Pacific  R'y  Co, 
vs.  Cheyenne,  113  U.  S.,  516;  Chapman  vs.  Brewer,  114  U. 

a,  158. 
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But  it  is  said  that  the  case  as  made  by  the  bill  is  of  such 
apparent  and  manifest  illegality,  such  an  absolutely  void 
and  unauthorized  procedure,  that  equity  has  no  jurisdiction 
to  relieve  against  it  because  it  is  not  a  cloud  on  the  title. 

The  statute,  however,  declares  what  the  effect  of  the  as- 
sessment and  certificate  shall  be — 

"Until  paid,  the  assessment  and  certificate  shall  remain 
and  be  a  lien  on  the  property  on  or  against  which  they  shall 
have  been  issued:  "and  further,  that  if  not  paid  within  one 
year  the  property  shall,  on  the  application  of  the  holder  of 
the  certificate,  be  sold." 

Sec.  3,  Act  August  10,  1871,  1st  Legislative  Assembly, 
p.  31.     Also  3d  Legislative  Assembly,  p.  59. 

This  last  statute,  section  3  act  of  March  29, 1873,  extends 
the  time  of  payment,  but  has  the  same  provision  as  to  sales. 
In  the  Union  Pacific  Railway  case,  cited  above,  the  court 
say  at  page  525 : 

"Even  the  cloud  cast  upon  his  title  by  a  tax  under  which 
such  a  sale  could  be  made  would  be  a  grievance  which  would 
entitle  him  to  go  into  a  court  of  equity  for  relief" 

And  see  Chapman's  case,  114  U.  S.,  171. 

The  rigid  doctrine,  which  has  sometimes  been  applied, 
that  the  collection  of  taxes  will  not  be  restrained,  does  not 
apply  to  special  assessments  made  by  municipal  authority, 
and  it  was  so  decided  by  this  court  in  R.  R.  and  B  Co.  vs. 
D.  C,  1  Mackey,  217. 

"We  are  of  opinion,"  this  court  say,  "that  the  general 
language  used  in  the  class  of  cases  referred  to,  applies  to 
taxes  levied  by  the  sovereign  alone,"  and  cites  and  quotes 
with  approval.  High  on  Injunctions,  369 ;  State  Railway 
Cases,  2  Otto,  613;  Webster  vs.  Connors,  51  Md.,  395? 

In  1873  this  court,  in  Harkness  vs.  The  Board  of  Public 
Works,  1st  MacA.,  121,  decided,  adopting  the  language  of 
Ward's  case,  16  N.  T.,  519,  that  when  the  claim  appears 
valid  upon  the  face  of  the  record,  and  the  defect  can  only  be 
made  to  appear  by  extrinsic  evidence,  particularly  if  that 
evidence  depends  upon  oral  testimony,  it  presents  a  case  for 
invoking  the  aid  of  the  court  of  equity  to  remove  it  as  a 
cloud  upon  the  title. 
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And  see  Alexander  V8,  Denison,  2  MacA.,  562. 

In  Chapman  ve.  Brewer,  aupra^  decided  in  1884,  the  Su- 
preme Court  goes  still  further,  and  says  that  the  levy  ought 
not  to  be  enforced  because  it  had  no  validity  as  against  Ihe 
rights  of  the  plaintiff,  and  it  throws  a  cloud  on  his  title, 
leaving  only  one  question  to  be  considered,  to  wit:  whether 
the  papers  supporting  the  defendant's  claim  are  void  on  their 
face. 

Sec.  700  Story's  Eq.  Juris.,  explains  what  is  meant  by  the 
papers  being  void  on  their  face,  to  wit: 

"Where  the  illegality  appears  on  the  face  of  it,  so  that 
its  nullity  can  admit  of  no  doubt." 

Applying  that  rule  to  this  case,  we  have  a  certificate  in 
due  form,  in  strict  compliance  with  statute,  made  by  a  com- 
petent authority,  reciting  that  so  much  money  is  due  and 
that  it  is  a  lien  on  the  property,  upon  which  the  searchers 
of  title  certify  in  all  cases  on  the  production  of  such  a  cer- 
tificate that  the  property  is  not  free  or  unincumbered,  but  is 
subject  to  a  lien  for  the  specified  amount. 

The  certificate  and  assessment  are  alleged  in  the  bill  to 
be  the  whole  and  entire  record  now  remaining  in  the  offices 
of  the  defendant,  the  District  of  Columbia,  in  relation  to 
this  pretended  tax. 

It  is,  we  think,  manifest  that  every  fact  and  circumstance 
of  illegality  alleged  in  this  case  must  be  shown,  if  shown  at 
all,  "by  extrinsic  evidence,  and  that  evidence  depends  upon 
oral  testimony  and  upon  a  discovery  by  the  defendants." 

If  it  be  urged  that  the  absence  from  the  record  of  the 
necessary  facts  required  to  show  a  compliance  with  the  statute 
provestheproceedingstobevoid,we  reply  that  the  loss  of  the 
records  and  papers  from  the  office  only  shows  that  they  are 
not  now  there,  but  mislaid ;  and  the  presumption  which  the 
law  indulges,  that  public  officers  properly  discharge  their 
public  duties,  tends  still  further  to  show  that  the  record  was 
once  regular  on  its  face. 

Indeed  none  of  the  illegalities  complained  of  appear  on 
the  record,  but  the  record,  as  far  as  shown,  is  free  from  ob- 
jection. 
61 
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The  following  are  illustrations  of  some  of  the  presump- 
tions allowed  in  favor  of  the  acts  done  by  public  officers: 

"A  public  officer,  a  collector  of  taxes,  is  presumed  to  have 
duly  assessed  and  collected  the  taxes/'  Hand  vs.  Columbia 
County  Supervisors,  31  Hun,  531. 

"The  presumption  that  a  public  olBScer  has  done  his  duty 
applies  to  an  assessor  of  taxes."  Perkins  vs.  Nugent,  45 
Mich.,  156. 

"  The  presumption  is  in  favor  of  the  authority  of  a  city 
officer  to  do  a  particular  act  which  he  has  done,  when  it  ap- 
pears within  the  general  scope  of  the  duties  peculiar  to  his 
office."     Kobs  vs.  Minneapolis,  22  Minn.,  159. 

To  the  same  point.     O'Hare  vs.  Blood,  27  La.  Ann.,  57. 

The  general  rule  on  the  subject  is  stated  in  Best  on  Evi- 
dence, vol.  2,  p.  630,  sec.  354 : 

"There  is  a  general  disposition  to  uphold  official,  judicial 
and  other  acts,  rather  than  to  render  them  inoperative,  and 
with  this  view,  where  there  is  general  evidence  of  acts  having 
been  legally  and  regularly  done,  to  dispense  with  proof  of 
circumstances,  strictly  speaking,  necessary  to  the  validity  of 
those  acts,  and  by  which  they  were  probably  accompanied 
in  most  instances."  ^ 

Mr.  Cooley  states  with  great  care  the  general  doctrine  as 
to  the  jurisdiction  of  a  court  of  equity  to  grant  relief  in 
such  cases  as  this,  as  follows: 

"When,  however,  the  illegality  or  fatal  defect  does  not 
appear  on  the  face  of  the  record,  but  must  be  shown  by  evi- 
dence aliunde,  so  that  the  record  would  make  out  a  prima 
facie  right  in  one  who  should  become  purchaser,  and  the 
evidence  to  rebut  this  case  may  possibly  be  lost  or  be  un- 
available from  death  of  witnesses  or  other  cause,  *  *  * 
the  courts  of  equity  regard  the  case  as  coming  within  their 
ordinary  jurisdiction,  and  have  extended  relief  on  the  ground 
that  a  cloud  on  the  title  existed  or  was  imminent."  Cooley 
on  Taxation,  543,  and  cases  cited. 

There  are  many  cases,  however,  which  ignore  the  distinc- 
tion between  proceedings  void  on  their  face  for  illegality, 
and  proceedings  which,  though  illegal  in  fact,  are  on  their 


McCoRMicK  V.  The  District.  403 

face  presumptively  valid.  Such  cases,  if  they  do  not  give 
relief  on  the  ground  of  illegality  alone,  will  give  it  on  the 
ground  that  any  sale  of  the  land  under  proceedings  which 
assume  to  he  by  authority  of  law,  and  are  conducted  by  pub- 
lic officers  empowered  to  make  such  sales,  is  such  a  cloud 
upon  the  title  of  the  owner  as  he  ought  in  equity  to  be  re- 
lieved against,  if  the  officers  are  proceeding  unlawfully  and 
have  no  authority  in  fact.  Cooleyon  Taxation,  544;  Black- 
well  on  Tax  Titles,  483;  High  en  Injunctions,  sec.  539. 

Cook  &  Cole  and  H.  E.  Davis  for  defendants: 

It  would  seem  upon  the  well  settled  principles  of  the  Su- 
preme Court  of  the  United  States  and  of  this  court,  that 
there  is  no  jurisdiction  in  a  court  of  equity  to  grant  the  re- 
lief prayed  for  in  this  bill  upon  the  allegations  therein  con- 
tained. It  is  a  bill  praying  the  cancellation  of  a  tax  lien 
certificate  on  the  ground  of  its  illegality,  and  therefore  is, 
as  complainant  contends,  a  cloud  upon  his  title. 

Now  it  is  not  sufficient  to  allege,  in  terms,  that  the  cer- 
tificate creates  a  cloud  upon  the  title  in  order  to  give  a  court 
of  equity  jurisdiction,  but  the  facts  set  out  must  show  that 
a  cloud  does  or  will  exist. 

In  Davis  vs.  The  City  of  Chicago,  11  Wall.,  Ill,  the  Su- 
preme Court  of  the  United  States,  speaking  of  what  must 
appear  in  the  bill  in  order  to  give  a  court  of  equity  juris- 
diction on  the  ground  of  "  cloud  on  title,"  says : 

"  The  assessment  on  the  face  of  the  proceedings  was  valid, 
and  extrinsic  evidence  would  be  required  to  show  its  in- 
validity." 

The  same  rule  was  laid  down  in  Ewing  vs.  City  of  St.  Louis, 
6  Wall.,  413,  and  again  in  the  case  of  Hene  winkle  vs.  George- 
town, 15  Wall,,  547,  and  whenever  the  question  has  arisen 
in  subsequent  cases  that  court  has  held  to  this  distinction. 
The  allegations  of  the  bill  are  such  as  show  the  complain- 
ant's case  to  be  without  this  rule.  All  the  way  through  the 
bill  it  is  charged  that  the  officers  acting  in  the  premises,  in 
making  the  assessment  and  issuing  the  certificate,  acted 
without  authority  of  law.     Now,  the  law  authorizing  the 
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assessment  of  the  tax  is  referred  to  in  the  bill,  and  the 
question  whether  the  officers  had  or  had  not  the  authority 
to  assess  the  tax  and  issue  the  certificate,  is  one  of  law 
arising  upon  an  examination  of  the  statutes  and  compari- 
son of  them  with  the  certificate.  There  is  no  necessity  for 
going  into  extrinsic  evidence  to  determine  this.  The  in- 
validity of  the  tax  is  not  predicated  of  any  irregularity  in 
the  proceedings,  but  of  the  want  of  authority  in  the  officers 
to  do  what  they  did  do.  If  the  allegations  of  the  bill  are 
true  the  certificate  issued  against  the  property  is  of  no  effect 
and  void,  and  nothing  more  is  required  than  an  examina- 
of  the  law  to  show  this. 

Mr.  Justice  Merrick  delivered  the  opinion  of  the  court: 

This  was  a  bill  filed  for  the  purpose  of  restraining  the 
holder  of  a  certificate  of  assessment  for  a  certain  special  tax, 
the  District  of  Columbia,  and  its  tax  collector,  from  proceed- 
ing to  sell  the  property  for  the  non-payment  of  that 
tax.  It  has  been  undoubtedly  the  practice  recognized  in 
this  jurisdiction,  where  the  mere  naked  case  of  the  levy  of 
an  illegal  tax  exists,  and  all  the  evidences  touching  the  levy 
and  the  proceedings  for  making  that  levy  are  of  definite 
record  and  accessible  to  the  world,  that  relief  in  chancery 
has  not  been  granted  against  the  enforcement  of  the  tax, 
because  there  was  a  complete  and  perfect  remedy  at  law  for 
the  possessor  of  the  property  who  might  always  defend 
himself  successfully  in  an  action  at  law  against  the  enforce- 
ment of  a  tax  which,  upon  its  face,  was  illegal  and  void. 
We  do  not  propose  to  disturb  that  practice  by  our  present 
decision. 

But  the  Supreme  Court  of  the  United  States,  in  its  latest 
ruling  in  the  case  of  the  Union  Pacific  Bailroad  Company 
against  Cheyenne,  reported  in  113  U.  S.,  at  pages  525,  526, 
summarily  states  the  jurisdiction  of  chancery  in  this  class 
of  cases  in  an  extract  from  Judge  Cooley's  work  on  Taxa- 
tion, to  which  they  give  their  unqualified  approval  as  a 
succinct  statement  of  the  rules  of  law  applicable  to  the  in- 
tervention of  chancery  to  restrain  the  collection  of  an  illegal 
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tax.  And  there  they  reaflSrm  the  doctrine  that  while  a 
court  of  chancery  will  not  intervene  where  the  invalidity 
of  the  tax  is  perfectly  apparent  on  the  face  of  the  proceed- 
ing, unless  other  circumstances  exist  touching  the  I6vy  of 
the  tax  which  would  render  iia  enforcement  oppressive  or 
would  irreparably  injure  the  party,  or  where  the  predica- 
ment of  the  case  is  such  that  allowing  it  to  remain  until  en- 
forced or  attempted  to  be  enforced  would  throw  a  cloud  upon 
the  title  of  the  party,  thus  creating  a  serious  impediment 
to  his  just  rights  and  the  quiet  enjoyment  of  his  property. 
Those  are  the  general  principles. 

Now  the  application  of  them  to  this  case  is  this:  There 
was,  according  to  the  allegations  of  the  bill,  a  levy  or  an 
attempt  to  levy  a  special  tax  with  a  view  to  opening  and 
improving  an  alley  in  a  certain  part  of  this  city.  The  pro- 
ceedings which  were  taken  in  respect  of  that,  it  is  alleged, 
were  illegal  and  void,  and  therefore  there  was  no  just  tax 
laid  and  no  just  demand  against  the  property.  But  at  the 
same  time  it  is  alleged,  as  the  foundation  of  the  application 
to  the  jurisdiction  of  this  court,  that  although  those  proceed- 
ings were  irregular,  yet  so  much  of  them  as  is  preserved,  to 
wit,  the  certificate  in  the  hands  of  the  holder  of  the  assess- 
ment and  levy  of  this  tax,  is  presumptively  and  upon  its 
face  correct  and  creates  a  cloud  upon  the  title,  and  that  the 
intermediate  proceedings  from  the  commencement  up  to 
this  apparently  regular  burthen  upon  the  property  have 
been  by  some  casualty  lost  or  mislaid,  so  that  the  parties 
are  entirely  without  the  necessary  evidence  as  to  whether 
the  tax  was  legal  or  illegal,  and  of  course  without  the  nec- 
essary evidence  to  protect  that  property  against  the  unjust 
assault  and  claim  of  the  party  holding  this  certificate  of 
special  assessment. 

A  part  of  his  bill,  and  the  gravamen  of  his  bill,  is  that  it 
is  necessary  for  him,  in  order  that  he  may  have  complete 
relief  and  redress  against  the  threatened  oppression,  to  have 
a  discovery  from  the  District  of  Columbia  and  from  its  col- 
lector and  from  the  holder  of  the  tax,  of  all  the  proceedings 
which  were  enacted  in  the  progress  of  the  levy,  so  that  there 
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may  be  a  full  ascertainment  and  exact  evidence  presented 
accessible  to  all  parties  for  the  purpose  of  determining 
whether  or  not  that  tax,  in  point  of  fact,  was  regular  and 
lawful. 

These  allegations  present  a  case  for  relief  within  the 
broadest  principles  of  chancery  jurisdiction^  bnsed  upon  the 
ground  of  accident  and  the  necessity  for  a  discovery  from 
the  defendant  for  the  protection  of  the  plaintiff  in  his  legal 
rights.  And  where  the  foundation  is  laid  for  a  discovery 
in  aid  of  a  legal  right  according  to  the  well  settled  princi- 
ples announced  by  the  Supreme  Court  of  the  United  States 
(though  more  expansive  of  jurisdiction  than  the  doctrine 
in  England),  equity  will  not  only  grant  the  discovery,  but 
will  proceed  upon  the  discovery  to  administer  relief  to  the 
party,  so  as  not  to  subdivide  the  subject-matter  of  contro- 
versy and  entail  a  multiplicity  of  suits  and  unnecessary  ex- 
pense and  delay.     Kupee  vs.  Clark's  Ex'rs,  7  Cranch,  89. 

In  this  case,  although  the  first  bill  certainly  was  alto- 
gether defective  and  inartificial  and  did  not  present  a  proper 
case  for  redress  in  chancery,  the  amended  bill  states  explic- 
itly, as  the  main  ground  for  applying  to  chancery,  the  ne- 
cessity for  a  discovery  of  the  evidence  which  no  longer  rests 
in  record  nor  in  the  proper  depositaries  for  the  safe  keeping 
of  such  muniments  of  title^  and  asks  for  such  discovery  and 
for  relief  consequent  upon  such  discovery. 

The  court  is  clearly  of  opinion  that  this  brings  the  plain- 
liff 's  case  within  the  predicaments  stated  by  Judge  Cooley, 
and  presents  a  proper  case  for  the  intervention  of  chancery 
in  regard  to  the  levying  of  an  illegal  tax  and  for  an  injunc- 
tion in  aid  of  his  just  demands.  For  these  reasons  the  court 
reverses  the  decree  below,  overrules  the  demurrer,  and 
remand  the  case  for  further  proceedings  according  to  the 
equity  that  may  be  developed  between  the  parties. 
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Samubl  S.  Smoot 

vs. 

John  H.  C.  Coffin  bt  al.,  Trustees  of  the  Bauk  of  Wash- 

in^ton. 

f  Decided  February  15,  1885. 

\  The  Chibf  Justice  and  Justices  Cox  and  Merrick  sitting. 

Bquity.    No.  9527. 

1.  A  vendor  of  real  estate,  selling  in  good  faith,  is  not  responsible  for  the 
goodness  of  his  title  beyond  the  covenants  in  his  deed,  and  where  there 
has  been  no  eviction  by  paramount  title,  equity  will  refuse  relief.  The 
remedy  of  the  vendee  is  at  law  on  the  covenants. 

2.  A  voluntary  surrender  of  possession  is  not  equivalent  to  an  eviction  by 
title  paramount. 

The  Casb  is  stated  in  the  opinion. 

Page  &  Hazleton  for  coojplainaut. 

Wm.  F.  Mattingly  for  defendants: 

The  laches  of  complainant  and  the  stateness  of  his  claim 
are  a  bar  to  relief  in  a  court  of  equity. 

*•  Nothing  can  call  forth  this  court  into  activity  but  con- 
science, good  faith  and  reasonable  diligence.  Where  these 
are  wanting  the  court  is  passive  and  does  nothing."  Story's 
Eq.,  529,1520;  New  Albany  vs.  Burke,  11  Wall.,  96;  Sul- 
livan vs.  R.  R.  Co.,  94  U.  S.,  806;  Lansdale  vs.  Smith,  106 
U.  S.,  391;  12  Am.  Dec,  868,  note;  54  Am.  Dec,  130,  note. 

The  above  cases  show  that  this  defence  may  be  availed  of 
on  a  demurrer. 

''A  vendor,  selling  in  good  faith,  is  not  responsible  for 
the  goodness  of  his  title  beyond  the  extent  of  his  covenants 
in  the  deed,  and  the  only  remedy  is  at  law  on  the  covenants." 
Refeld  vs.  Woodfolk,  22  How.,  327;  Noouan  vs.  Lee,  2  Black, 
608;  Peters  vs.  Bowman,  98  U.  S.,  56;  Rawle  on  Cov.  for 
Title,  604,  el  seq. 

"  The  temptation  oftered  to  purchasers,  when  pressed  for 
the  contract  price,  to  ferret  out  defects  in  the  title  of  thejr 
vendor,  and  clothe  them  with  every  imposing  circumstance, 
is  such  as  may  cause  a  preponderance  in  favor  of  the  rule. 
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that  unless  there  has  been  a  bona  fide  eviction,  actual  or 
constructive,  the  parties  must  be  respectively  left  to  pursue 
the  remedies  which  they  have  originally  provided  for  them- 
selves."   Kawle,  640. 

Where  there  has  been  no  eviction,  actual  or  constructive, 
equity  will  refuse  to  entertain  a  bill  for  relief,  either  by  way 
of  enjoining  the  purchase  money  or  a  fortiori  by  rescinding 
the  contract.  Rawle,  679;  Piatt  vs.  Gilchrist,  8  Sand.,.S. 
C.  R,  118;  2  Kent  Cora.,  472. 

The  process  adopted  by  the  Bank  of  Washington  for  the 
transfer  of  its  property  and  the  continuance  of  its  busi- 
ness, upon  the  expiration  of  its  charter  in  1844,  Was  similar 
to  that  followed  by  all  the  banks  in  this  District  at  that 
time.  This  identical  method  was  decided  to  be  legal  by  the 
Court  of  Appeals  of  Maryland  in  Merrick  vs.  Bank  of  the 
Metropolis,  8  Gill,  59. 

Mr.  Justice  Cox  delivered  the  opinion  of  the  court. 

The  bill,  in  this  case,  in  substance,  shows  that  in  the  year 
1871,  the  complainant  purchased  from  Dr.  William  Gunton 
and  others,  among  whom  are  the  present  defendants,  pro- 
fessing to  be  trustees  of  the  Bank  of  Washington,  a  large 
amount  of  property  in  this  city  for  the  sum  of  forty  thous- 
and dollars;  that  he  received  a  deed  from  the  trustees  con- 
taining a  covenant  of  warranty  (whether  general  or  special 
is  not  shown ),  and  also  a  covenant  of  further  assurance;  that 
he  made  a  cash  payment  of  five  thousand  dollars,  and  gave  his 
four  notes  for  eight  thousand  seven  hundred  and  fifty  dol- 
lars each,  payable  at  one,  two,  three  and  four  years,  with 
interest  at  seven  per  cent,  with  a  deed  of  trust,  in  the  usual 
form,  to  secure  them;  that  he  entered  into  possession  of 
the  property,  and,  in  the  course  of  time,  expended  about  nine 
hundred  dollars  in  improvements  and  paid  about  twenty-five 
hundred  dollars  on  account  of  interest,  which  is  a  fraction 
over  one  year's  interest;  that  he  remained  in  possession  of 
the  property  until  the  summer  of  1885,  which  was  fourteen 
years,  and  then  the  Bank  of  Washington  caused  the  prop- 
erty to  be  sold  under  the  deed  of  trust  for  default  in  the 
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paynieiit  of  the  purchase  money.  He  had  paid  no  money 
on  account  of  either  principal  or  interest  except  about  one 
year's  intei-est..  He  claims  the  aid  of  this  court,  and  asks 
that  tiie  defendants,  the  present  trustees,  shall  be  required 
to  refund  to  him  the  cash  payment  of  five  thousand  dollars 
made  by  him  with  interest,  and  to  surrender  the  notes 
given  by  him,  upon  the  ground  that  he  never  received  a 
valid  title  to  the  property.  As  to  one  piece  of  ground,  out 
of  a  large  number  of  pieces,  he  says  that  the  Bank  of 
Washington  never  had  title.  As  to  the  other  property,  his 
position  is,  that  the  proceeding  by  which  the  Bank  of  Wash*- 
ington,  like  all  the  other  banks  in  this  District,  on  the  eve 
of  the  expiration  of  its  charter,  transferred  all  its  property 
to  trustees  to  manage  for  the  benefit  of  shareholders,  was 
legally  invalid  and  vested  no  title  in  their  trustees,  and  con- 
sequently these  trustees  could  pass  no  title  to  the  com* 
plainant. 

He  does  not  allege  that  he  has  ever  been  evicted  or 
threatened  with  eviction,  or  disturbed  in  his  possession  by 
any  superior  title,  or,  in  fact,  that  anybody  in  the  world  claims 
any  title  to  the  property  except  himself.  Nor  does  hp  aver 
that  there  has  been  any  breach  of  the  covenant  of  further 
assurance;  that  is,  that  he  has  ever  demanded  and  been  re-f 
fused  further  assurance. 

We  are  all  aware  that  the  covenant  of  warranty  is  not 
broken  except  by  an  eviction  under  paramount  title,  and 
that  a  covenant  of  assurance  is  not  broken  until  a  demand 
and  refusal  of  further  assurance.  So  that  he  does  not  aver  a 
breach  of  either  of  the  covenants  of  title  in  the  deed. 
Nor  does  he  give  any  explanation  of  his  long  delay  in  ask- 
ing to  have  this  contract  of  sale  rescinded  except  that  he 
has  only  now  discovered  the  defect  in  the  title.  He  does 
not  show  why  he  could  not  have  discovered  it  on  the  day 
of  his  purchase  as  easily  as  he  has  done  it  now  after  being 
fourteen  years  in  possession.  But  he  plants  himself  almost 
entirely  on  the  naked  ground  that  the  title  received  by  him 
was  defective. 

There  are  several  objections  to  this  proceeding  which  have 
52 


410  Smoot  V,  Coffin. 

been  insisted  apon  in  a  general  way,  such  as  bis  failure  to 
show  (except  as  to  one  piece  of  property  which  he  says  was 
not  the  property  of  the  Bank  of  Washington)  any  invalidity 
in  the  title  and  the  manifest  laches  in  making  this  applica- 
tion so  late. 

But  there  is  one  conclusive  answer  to  the  prayer  of  re- 
lief which  relieves  us  from  the  necessity  of  commenting 
upon  any  of  the  others,  and  that  is  found  in  the  general 
rule  of  law  that  where  a  sale  of  real  estate  is  consummated 
by  a  transfer  of  title  and  the  purchaser  enters  into  possession 
under  it,  then,  although  he  may  discover  a  defect  in  his 
title,  yet  if  he  is  not  evicted  or  threatened  with  eviction 
and  is  in  peaceable  occupancy  of  the  property,  his  only  re- 
dress is  to  sue  on  the  covenants  of  title  contained  in  his 
deed,  and  he  has  no  right  to  reclaim  money  that  he  has 
already  paid,  or  to  be  protected  from  the  claim  for  the  rest 
of  the  purchase  money. 

Both  of  these  claims  are  made  here,  viz.:  to  have  the 
money  refunded  and  to  be  relieved  from  further  payment. 
I  will  cite  from  only  one  case  under  each  head.  In  the  case 
of  Refeld  et  aL  vs.  Woodfolk,  in  22  Howard,  318,  the  court 
below  had  virtually  decreed  a  repayment  of  the  purchase 
money  paid.  The  whole  of  the  purchase  money  had  been 
paid,  and  it  was  discovered  that  some  encumbrances  were 
on  the  property  at  the  time  of  the  purchase  and  the  court 
decreed  that  the  vendor  should  pay  them  off.  It  was  vir- 
tually a  decree  that  he  should  repay  the  purchase  money. 
On  appeal  in  that  case  the  Supreme  Court  says,  p.  827: 
.  "  But  circumstances  may  very  materially  modify  the  situa- 
tion of  the  parties,  and  indispose  that  court  to  interfere  be- 
tween them,  even  in  cases  within  the  jurisdiction  of  the 
court.  If  the  contract  has  been  executed  by  the  delivery 
of  possession  and  the  payment  of  the  price,  the  grounds  of 
interference  are  limited  by  the  covenants  of  the  deed  or  to 
cases  of  fraud  and  misrepresentation.  •  The  cases  will  show,' 
says  this  court, '  that  a  purchaser  in  the  undisturbed  posses- 
sion of  the  land  will  not  be  relieved  against  the  payment  of 
the  purchase  money  on  the  mere  ground  of  defect  of  title, 
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there  being  no  fraud  or  misrepresentation;  and  that  in  such 
a  case  he  must  seek  his  remedy  at  law  on  the  covenants  in 
his  deed;  that  if  there  is  no  fraud  and  no  covenants  to  secure 
the  title,  he  is  without  remedy,  as  the  vendor,  selling  in 
good  faith,  is  not  responsible  for  the  goodness  of  his  title 
beyond  the  extent  of  the  covenants  in  his  deed.'  Fatton 
vs.  Taylor,  7  Howard,  132. 

"This  rule,  experience  has  shown,  reconciles  the  claims  of 
convenience  with  the  duties  of  good  faith.  The  purchaser 
is  stimulated  to  employ  vigilance  and  care  in  reference  to 
the  things  as  to  which  they  will  secure  him  from  injustice, 
while  it  affords  no  shelter  for  bad  faith  on  either  part. 
•  •  #  yfQ  have  met  with  no  case  in  which  a  vendee,  in 
possession  under  a  contract  of  purchase  or  a  deed  with  cov- 
enants, has  been  permitted  to  reclaim  the  purchase  money 
already  paid,  to  be  held  as  a  security  for  the  completion  or 
protection  of  his  title.  The  Roman  law  permitted  the  ven- 
dee  to  reclaim  the  purchase  money  in  his  hands,  as  security 
against  an  impending  danger  to  the  title ;  but  denied  a 
suit  for  restitution,  after  payment,  for  that  cause.  *  We 
must  not,'  says  Troplong," hastily  breakup  a  contract  which 
the  vendor  may  at  last  be  able  to  fulfill.'  There  is  no 
analogy  between  the  case  in  which  the  purchaser  is  allowed 
to  retain  the  price  as  security,  and  that  in  which  he  would 
force  the  vendee  to  restore  it  for  that  pur|)Ose.  Between 
the  right  of  retention  and  that  of  restitution  of  the  price 
there  is  the  distance  between  the  statuo  quo  and  rescission.'' 

And  on  the  other  head  I  refer  to  the  case  in  7th  How- 
ard, at  page  159,  Patton  vs,  Taylor,  cited  in  the  aforegoing 
extract. 

The  same  rule  is  enforced  in  the  cases  which  were  cited 
on  the  brief  of  the  complainant's  counsel  from  Ist  and  2d 
Johnson's  Chancery  Reports  of  New  York  ;  and  a  summary 
of  cases,  under  the  same  heads,  will  be  found  also  in  the  note 
to  page  604  of  Rawle  on  Covenants  of  Title. 

These  authorities  seem  to  us  to  dispose  of  the  present  case. 
There  is,  to  be  sure,  in  the  bill,  a  somewhat  ambiguous  aver- 
ment to  the  effect  that  this  complainant  surrendered  posses- 
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sion  of  the  property.  That  might,  at  first  sight,  seem  to 
be  an  averment  that  there  had  been  a  recission,  by  mutual 
consent,  of  the  contracl,  but  when  pressed  for  an  explana- 
tion on  that  point  the  counsel  disavowed  it.  So  that  it 
amounted  to  nothing  more  than  the  fact  that  the  com- 
plainant had  voluntarily  vacated  his  possession  of  the  prop- 
erty, and  it  was  intended  to  put  him  in  the  position  of  one 
who  had  surrendered  all  the  benefits  that  he  had  received 
under  the  contract  before  seeking  a  rescission. 

But  there  is  no  authority  for  the  position  that  a  man 
who  voluntarily  steps  out  of  a  property  and  vacates  the  po&- 
sesfcion  is  in  the  same  attitude  as  one  who  has  been  evicted 
by  title  paramount.  It  is  only  in  the  latter  case  that  a 
remedy  can  be  sought  for  a  defective  title,  and  it  is  unneces- 
sary to  determine  in  this  case  how  far  a  remedy  can  be 
sought  in  such  a  case.  It  is  evident  that  the  present  case 
is  not  one  of  real  or  threatened  eviction,  and  that  the  re- 
lief of  the  complainant,  if  he  is  entitled  to  any,  is  entirely 
on  the  covenants  of  title.  We  think,  therefore,  the  de- 
murrer must  be  sustained. 
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Shobmakbr  et  al.  v8.  Chafpell  et  al. 

Equitt.    No.  9361. 

r  Decided  February  28, 1886. 

i  The  Chief  Justice  and  Justices  James  and 

I     Merbick  sitting. 

1.  Wherever  in  a  deed  there  is  a  repugnant  boundary,  if  there  be  enough  in  the 
other  boundaries  and  residue  of  the  description  to  show  a  repugnancy,  to 
correct  it,  and  to  ascertain  the  true  location  of  the  land,  the  court,  out  of 
the  four  comers  of  the  instrument  itself,  will  make  the  construction  by  re- 
jecting the  incongruous  portion  of  the  description  or  reconciling  it  with  the 
true  description  so  as  to  make  the  deed  operatire. 

2.  A  creditor  having  notice  of  a  deed  which  contains  in  itself  the  elements  of 
correction  cannot  put  liimself  upon  the  ground  of  a  bona  fide  creditor 
without  notice  of  a  title  not  recorded. 

The  Case  is  stated  in  the  opinion. 

W.  D.  Cassin  for  complainants. 

C.  M.  &  H.  S.  Matthews  for  defendants. 

Mr.  Justice  Merrick  delivered  the  opinion  of  the  court. 

The  case  of  Shoemaker  and  others  against  Chappell  and 
others,  was  an  application  to  reform  certain  deeds  upon  the 
ground  that  there  was  a  mistake  in  the  description  of  the 
property,  and  the  application  to  the  court  of  equity  was 
resisted  upon  the  ground  that  rights  of  creditors  had  inter- 
vened and  there  could  be  no  correction  of  a  mistake  in  a 
deed  as  against  creditors. 

There  is  no  occasion  to  consider,  in  the  decision  of  this 
case,  how  far  a  judgment  creditor  can  insist  upon  his  rights 
as  paramount  to  the  rights  of  correction  of  a  mistake  as  be- 
tween innocent  parties,  grantor  and  grantee,  for  value;  for, 
in  this  case,  it  appears,  by  an  inspection  of  the  deeds  of  the 
plat  of  the  property,  which  accompanies  the  deeds  as  exhib- 
ited to  this  court,  and  the  statement  of  the  party  himself, 
that  upon  the  face  of  the  deeds  there  are  inherent  correctives. 
There  is  a  maxim  of  the  law  with  which  all  are  familiar 
that  "falsa  denumstratio  non  nocet  cum  de  corpore  comtat" 
and  the  application  of  the  maxim  to  a  prayer  for  the  cor- 
rection of  a  boundary  results  in  this,  that  wherever  there  is 
a  repugnant  boundary  given  in  the  description  of  a  property, 
if  there  be  enough  in  the  other  boundaries  and  residue  of 
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the  description  to  show  a  repugnancy,  to  correct  it,  and  to 
ascertain  the  true  location  of  the  land,  the  court,  out  of  the 
four  corners  of  the  instrument  itself,  will  make  the  con- 
struction by  rejecting  the  incongruous  portion  of  the  de- 
scription or  reconciling  it  with  the  true  description  so  as 
to  make  the  deed  operative  and  effective. 

In  this  case,  without  going  into  the  details  of  it  here,  by 
the  plat  which  they  have  exhibited,  it  is  manifest  that  the 
initial  point  of  lot  No.  1  as  described,  which  is  mentioned 
to  be  at  the  southeast  corner  of  John  W.  Hays'  property, 
was  intended  to  be  the  northeast  corner ;  for,  while  the  de- 
scription of  the  first  of  the  two  parcels  mentioned  in  the 
deed  which  is  before  me,  from  Chappell  to  Cassin  and  Davis, 
starting  from  that  point  only  connects  itself  by  course  and 
distance ;  yet  the  first  observation  to  be  made  is  that  the 
party  professes  to  grant  a  piece  of  property  outside  of  the 
property  of  John  W.  Hays,  and  if  the  description  in  the 
deed  of  the  first  parcel  be  followed  it  would  throw  that 
piece  of  property  entirely  within  the  land  of  John  W.  Hays. 

But  the  deed  contains  also,  and  in  immediate  connection 
with  the  description  of  the  first  parcel,  a  continuous  de- 
scription of  the  second  parcel  of  land,  and  that  takes  hold 
of  the  description  of  the  first  parcel  and  connects  and  con- 
tinues the  description  by  referring  to  things  which  are 
known  monuments  and  boundaries.  It  professes  to  run  with 
the  outline  of  an  original  tract  which  is  a  specific  call,  and 
then  professes  to  run  across  to  a  county  road  and  to  run  two 
courses  and  distances  with  the  county  road  down  to  the 
place  of  the  beginning  of  that  tract  and  passing  around  to 
the  first  described  tract.  There  you  have  known  monu- 
ments, a  fixed  and  accurate  description  which  cannot  be 
mistaken,  which  rescues  the  imperfect  description  as  to  the 
first  part  and  applies  it  truly  to  the  subject-matter  upon  the 
land. 

So  that,  upon  an  inspection  and  comparison  of  the 
language  of  the  deeds  with  the  plats  and  the  monuments 
upon  the  ground,  it  is  manifest  that  the  initial  point,  in  the 
dafting  of  the  deed  by  the  conveyancer,  was  mistaken,  and 
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he  called  it  the  southeast  corner  when  he  ought  to  have 
called  it  the  northeast  corner. 

With  the  correction  of  that  starting  point  all  the  parts 
are  reconciled,  and  there  is  a  collocation  of  the  different 
houndaries  and  a  correspondence  with  the  fixed  houndaries 
and  monuments  ascertained,  and  it  is  absolutely  demon- 
strated what  was  the  meaning  of  the  parties.  So  that 
within  the  instrument  itself  the  correctives  stand,  and  the 
creditor,  then,  having  notice  of  that  deed  had  notice,  of 
course,  of  the  elements  of  correction  which  were  in  the  body 
of  the  deed  itself,  and  cannot  put  himself  in  resisting  this 
application  before  the  court  upon  the  ground  of  a  bona  fde 
creditor  without  notice  of  a  title  not  recorded,  and  claim  the 
exception  of  a  statute,  if  there  be  any  such  exception  as  ap- 
plicable to  a  creditor  under  such  circumstances,  a  question 
which  the  court  does  not  mean  to  decide  because  it  is  not 
called  for  in  the  present  instance. 

But  we  all  agree  that  the  deed  itself,  having  its  own  cor- 
rective under  the  maxim  I  have  mentioned,  is  enough  to 
justify  the  demand  at  the  hands  of  the  court,  that  a  decree 
shall  be  given  for  the  correction  of  the  mistake  and  for  con- 
forming the  deed  and  its  recorded  written  description  to  the 
intention  and  design  of  the  parties  at  the  commencement. 

The  decree  below  granting  the  correction  will  be  affirmed, 
and  counsel  will  draw  up  a  decree  in  conformity  with  this 
opinion  of  the  court 
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The  Washington  Market  Company 

The  District  op  Columbia  bt  al. 

Equity.    No.  6486. 

f  Decided  March  8,  1886. 

1  The  Chief  Justice  and  Justices  James  and  Mbrrick  sitting. 

1 .  The  act  of  Congress  incorporating  the  Washington  Market  Company  author- 
ized it  to  use  and  occupy  certain  real  estate,  belonging  to  the  United  States 
and  situated  in  the  District  of  Columbia,  for  ninety-nine  years  unless  its 
estate  should  be  sooner  determined,  in  the  manner  provided  in  the  act.  The 
same  act  also  declared  that  the  property  of  the  corporation  *'  shall  be  sub- 
ject to  assessment  and  taxation  for  all  District  and  municipal  purposes," 
and  that  the  ninety-nine  year  lease  "  shall  be  taken  and  considered  as  a 
determinable  fee/'  Held,  that  for  the  purposes  of  assessment  and  taxa- 
tion the  company's  ownership  of  this  property  stood  on  the  same  footing 
with  the  ownership  in  fee  of  other  property-holders. 

2.  A  court  of  equity  will  not  enjoin  against  the  collection  of  an  excessive  tax 
where  there  is  a  remedy  at  law  or  reniedy  specially  provided  by  statute. 
Nor  will  it,  in  any  event,  relieve  against  its  collection,  when  the  com- 
plainant has  not  paid  or  tendered  payment  of  the  amounts  admitted 
to  be  due. 

STATEMENT  OF  THE  CASE. 

This  was  a  suit  in  equity  to  enjoin  the  enforcement  of  a 
tax  lien,  claimed  by  the  District  of  Columbia,  upon  the 
property  of  the  complainant. 

The  bill  was  filed  in  the  year  18T8  against  the  District 
of  Columbia,  its  then  Commissioners,  and  the  then  treasurer 
of  the  United  States ;  and  it  alleged  that  the  United  States 
was  the  owner  of  certain  lands  in  the  city  of  Washington 
known  as  Keservation  No.  7,  fronting  on  B,  Seventh  and 
Ninth  streets ;  that  by  the  act  of  Congress  creating  the  com- 
plainant corporation,  it  was  authorized  and  empowered  to 
use  and  occupy  said  Keservation  No.  7  for  the  period  of 
ninety-nine  years,  unless  its  estate  should  be  sooner  deter- 
mined in  manner  as  in  said  act  provided,  whereby,  as  was 
claimed,  the  complainant  became  a  tenant  of  the  United 
States,  possessed  of  only  a  limited  estate  in  said  Beservation 
No.  7. 

The  bill  further  alleged  that,  by  virtue  of  an  act  of  Con- 
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gress  and  an  act  of  the  legislative  assembly  of  the  District 
of  Columbia,  the  Board  of  Public  Works  of  the  District  of 
Columbia,  whose  successors  the  Commissioners  of  the  Dis- 
trict are,  was  authorized  to  improve  the  streets  of  the  city 
of  Washington,  and  it  was  provided  that  there  should  be 
assessed  upon  the  property  adjoining,  and  to  be  specially 
benefited  by  the  improvement,  a  reasonable  proportion  of 
the  cost  thereof,  not  exceeding  one-third,  which  sum  should 
be  collected  as  other  taxes  are  collected ;  and  upon  default 
in  payment  of  such  assessment  a  certificate  of  indebtedness 
should  be  issued  against  the  property  aforesaid,  to  bear  in- 
terest at  the  rate  often  per  centum  until  paid,  which  assess- 
ment and  certificate  should  remain  dnd  be  a  lien  upon  the 
property  against  which  it  might  be  issued,  and  on  default 
in  payment  of  the  assessment  for  one  year  the  property 
should,  on  application  of  the  holder  of  the  certificate,  be 
sold  and  conveyed  to  the  highest  bidder  at  public  auction. 

In  1871  the  Board  of  Public  Works  caused  the  streets 
about  Keservation  No.  7  to  be  paved,  guttered  and  otherwise 
improved,  and  thereupon  assessed  the  United  States  as  owner 
of  all  the  property  adjoining  the  said  improvement  with  the 
full  cost  thereof,  which  full  cost  was  paid  bj  the  United 
States,  "as  fully  appears  in  a  certain  official  publication 
entitled,  *  District  Affairs,  1874,  Governor's  Answer,  pages 
419-420,' "  and  has  never  been  repaid  the  United  States  nor 
has  any  demand  for  repayment  been  made. 

Notwithstanding,  the  Board  of  Public  Works  afterwards 
made  an  assessment  against  the  complainant  for  the  im- 
provement on  B  street,  and  on  complainant's  refusal  to  pay 
the  same  issued  a  certificate  of  indebtedness  against  the 
property  of  complainant  in  said  Eeservation  No.  7  and  de- 
posited the  same  with  the  commissioners  of  the  sinking 
ftind,  from  whom  it  afterwards  passed  to  the  treasurer  of  the 
United  States,  their  successor  in  law;  and  this  certificate 
and  the  assessment  upon  which  it  is  based  constitute  an 
apparent  lien  upon  the  property  of  the  complainant.  Sub- 
stantially the  same  state  of  things  exists  with  reference  to 
the  improvement  of  Seventh  street 
63 
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The  bill  denounced  each  of  the  assepsments  and  certifi- 
cates as  illegal  under  the  circumstances,  and  e;ccessive  in 
amount ;  alleged  a  purpose  of  the  defendants  to  proceed  to 
sell  the  complainant's  property  for  their  non-payment  not- 
withstanding; and  prayed  an  injunction  against  such  pro- 
posed sale  and  the  nullification  and  cancellation  of  the 
assessments  and  certificates. 

By  the  acts  of  Congress  of  June  19,  1878,  and  June  19, 
18T9,  the  Commissioners  of  the  District  of  Columbia  were 
directed  to  enforce  the  collection  according  to  existing  laws, 
of  aU  assessments  for  special  improvements,  provided,  that 
upon  complaint  being  made  to  the  Commissioners  within  a 
time  specified,  and  by  the  parties  interested,  that  their 
assessments  were  *^  erroneous  or  eoccessive"  the  Commission- 
ers should  revise  and  correct  such  erroneous  or  excessive 
assessment  so  complained  of;  and  in  case  the  same  were 
found  to  be  erroneous  or  excessive,  the  Commissioners  were 
required  to  issue  to  the  person  entitled  a  drawback  certifi- 
cate for  the  amount  thereof. 

The  District  of  Columbia  demurred  to  the  bill.  The 
other  defendants  did  not  appear  or  answer,  and  a  pro  oon/esso 
was  taken  against  them,  which  was  afterwards  made  abso- 
lute, on  the  2d  day  of  April,  1879.  On  hearing  of  the  bill 
and  the  demurrer  of  the  District  of  Columbia,  on  the  6th 
day  of  October,  1885,  the  demurrer  was  sustained  and  the 
bill  dismissed.     The  complainant  appealed. 

Francis  Miller  and  Hbnrt  E.  Davis  for  the  District  of 
Columbia: 

The  act  of  Congress  creating  the  complainant  corpora- 
tion by  section  13  provides:  "That  the  real  estate  herein 
described  (Reservation  No.  7)  is  hereby  vested  in  the  said 
corporation  for  and  during  the  said  term  of  ninety-nine 
years,  or  until  a  forfeiture  of  its  rights  and  privileges  by  a 
breach  of  the  conditions  herein  imposed  on  said  company, 
and  said  estate  shall  be  taken  and  considered  as  a  deter- 
minable fee.  The  real  and  personal  property  of  said  cor- 
poration shall  be  subject  to  assessment  and  taxation  for  all 
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District  and  municipal  purposes,  in  the  same  manner  and 
to  the  same  extent  that  like  property  in  the  city  of  Wash- 
ington owned  and  possessed  by  individuals  is  liable  to 
assessment  and  taxation."  This  leaves  no  room  for  doubt 
as  to  what  it  means. 

The  sole  ground  on  which  the  complainant  bases  its 
claim  that  the  assessments  complained  of  are  entirely  illegal 
is,  that  the  United  States  has  paid  the  whole  amount  assessed 
in  the  first  instance.  But  the  official  publication  cited  by 
the  bill  does  not  show  such  to  be  the  fact.  Moreover,  the 
assessment  against  the  United  States,  if  an  assessment  was 
beyond  the  power  of  the  Board  of  Public  Works  and  void 
and  the  only  valid  assessment  in  the  premises,  was  that 
against  the  complainant. 

But  even  if  such  assessment  against  the  United  States 
was  paid  by  it  that  does  not  relieve  the  complainant.  That 
is  a  matter  wholly  between  the  United  States  and  the  Dis- 
trict of  Columbia.  District  of  Columbia  vs.  W.  &  G.  R.  R. 
Co.,  13  W.  L.  Eep.,  793. 

As  to  the  excessive  amounts  of  the  assessments  alleged, 
the  right  of  appeal  therefrom  was  twice  given  by  Congress 
(act  of  June  19,  1878 ;  act  of  June  27,  1879);  and  the 
complainant  having  failed  to  avail  itself  of  such  right, 
it  cannot  now  be  heard  to  complain  in  another  tribunal  than 
that  offered  it. 

And  the  bill  does  not  tender  the  admitted  proper  amount 
of  the  assessments.  This  closes  the  door  of  equity  to  the 
complainant  in  the  premises.  State  Railroad  Tax  Cases,  92 
U.  S.,  575. 

The  defendants,  against  whom  the  pro  con/esso  was  made, 
were  not  necessary  paiiiies.  The  District  is  the  real  party 
in  interest,  and  the  bill  was  properly  dismissed  generally 
on  the  sustaining  of  the  demurrer. 

William  Bibney  for  complainant: 

1.  The  tax  lien  certificates  were  improperly  issued. 
The  assessments  were  to  be  upon  '^the  property  adjoin- 
ing."   The  United  States,  as  owner  of  the  fee,  was  entitled 
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to  pay  the  assessments,  and  having  paid  them  the  lien  was 
thereby  extinguished.  Cooley  on  Taxation,  322,  323,  and 
cases;  Addison  on  Contracts,  §  338,  and  cases;  Abbott's 
Trial  Ev.,  800,  and  cases;  Bennett  vs.  Hunter,  9  Wall.,  326; 
Tacey  va,  Irwin,  18  Wall.,  551;  Alexander  vs.  Dennison,  2 
Mac  A.,  562. 

2.  The  final  decree,  if  granted  at  all,  should  have,  been 
limited  in  its  terms  to  the  defendant  demurring. 

The  District  Commissioners,  successors  to  the  Board  of 
Public  Works,  and  the  treasurer  of  the  United  States,  suc- 
cessor to  the  sinking  fund  commissioners,  are  the  real  de- 
fendants. The  bill  makes  the  District  a  formal  party  only 
and  seeks  no  relief  against  it. 

Mr.  Justice  Jambs  delivered  delivered  the  opinion  of  the 
court. 

The  Washington  Market  Company  filed  its  bill,  alleging 
that  the  United  States  was  first  assessed  for  the  cost  of  the 
improvement  made  along  B  street  from  7th  to  9th,  in  front 
of  the  property  leased  by  the  United  States  to  the  market 
company,  and  that  the  whole  cost  of  that  work  was  paid  by 
the  United  States,  upon  assessments  presented  by  the  Board 
of  Public  Works,  the  predecessors,  as  it  is  said,  of  the  Com- 
missioners of  the  District  of  Columbia ;  that  afterwards  the 
market  company  was  assessed,  not  for  the  whole  amount,  but 
for  a  part  of  the  cost  of  the  same  work.  It  was  claimed 
that  the  demurrer  to  the  bill  admitted  that  the  full  cost  had 
been  since  paid  for  this  work  by  the  United  States,  and  that 
that  payment  extinguished  all  liability  of  everybody  for 
the  work. 

The  bill,  however,  in  stating  that  the  whole  cost  had  been 
paid,  referred  to  what  was  known  as  the  "governor's  an- 
swer," naming  the  pages,  not  as  evidence,  in  the  language 
of  counsel  for  the  complainant,  but  really  as  a  part  of  the 
allegations  of  the  bill.  And  when  we  turn  to  the  report  or 
answer  so  referred  to,  we  do  not  find  that  the  United  States 
was  really  charged  there  with  ever  paying  the  full  cost  of 
the  work  on  B  street  from  6th  to  14th  street,  but  that  one 
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of  the  items  shows  that  only  five-sixths  of  the  cost  was 
charged  to  the  United  States,  and  that  a  balance  corres- 
ponding exactly  with  the  amount  now  charged  to  the  com- 
plainant was  left  unpaid. 

It  is  true  that  it  does  not  appear  from  that  table  or  state- 
ment of  account,  thus  referred  to  and  incorporated  in  the 
bill,  just  where  that  pavement  lay,  whether  it  lay  in  front 
of  the  property  from  7th  to  9th  streets  or  not.  But  it  ap- 
pears that  the  full  cost  of  the  work  was  not  charged  to  the 
United  States,  so  that  the  bill  does  not  show,  taking  the  in- 
corporated portion  of  the  "governor's  answer,"  together 
with  the  general  allegation  of  the  bill,  a  case  of  payment 
in  satisfaction  of  the  full  costs  by  the  United  States,  what- 
ever the  effect  of  that  might  have  been  had  it  been 
proved. 

It  is  also  objected  that  these  proceedings  doubled  the  as- 
sessments ;  that  the  assessing  power  was  limited  to  but  one 
assessment,  and  when  that  was  done  the  power  was  ex- 
hausted; consequently  the  subsequent  assessment  was  a 
nullity.  But  from  what  we  have  said  there  does  not  ap- 
pear to  have  been  two  assessments  for  the  same  work,  and 
the  objection  therefore  must  fail  because  based  upon  an  er- 
roneous statement  of  fact. 

The  third  ground  of  complaint  was  that  the  complain- 
ant company  was  not  liable  to  be  assessed  upon  its  lease- 
hold; that  the  law  subjecting  the  adjoining  property  to 
assessment,  had  reference  to  the  ownership  in  fee,  and  not 
to  a  leasehold.  But  the  statute  declaring  that  the  property 
of  this  corporation  "shall  be  subject  to  assessment  and  taxa- 
tion for  all  District  and  municipal  purposes,"  also  declares 
that  this  ninety-nine  years  lease  "shall  be  taken  and  consid- 
ered as  a  determinable  fee."  The  meaning  of  that  is,  that 
fbr^e  purposes  of  assessment  and  taxation  the  company's 
ownership  in  this  property  stands  on  the  same  footing  with 
the  ownership  in  fee  of  all  property  adjoining  the  line  of 
improvement.  It  does  not  matter  what  the  case  may  be  at 
common  law,  it  is  enough  that  the  legislature  has  said  that 
for  the  purposes  of  taxation  (for  we  take  the  two  acts  to- 
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gether)  it  shall  be  regarded  as  that  class  of  property  which 
is  assessable  and  subject  to  assessment. 

This  corporation,  then,  holds  a  property  liable  to  be 
assessed,  and  liable  to  be  sold  in  case  of  non-payment,  where 
improvements  are  made  along  this  street,  and  as  it  appears 
that  the  assessment  made  against  it  was  not  for  the  work 
which  was  paid  for  by  the  United  States — in  other  words 
that  there  was  no  double  assessment — the  debt  is  consequently 
not  discharged.  It  is  true  enough  that  where  a  stranger 
comes  in  and  undertakes  to  discharge  the  very  debt  of  a 
debtor  it  is  discharged  ;  so,  too,  where  a  stranger  makes  a 
payment  of  taxes  for  the  purpose  of  satisfying  them,  Ihey 
are  satisfied.  But  that  does  not  appear  to  be,  in  matter  of 
fact,  the  case  before  us. 

The  result,  then,  is  that  this  company  is  liable  for  these 
taxes.  Nevertheless,  we  are  asked,  even  in  that  event,  to 
restrain  the  collection  of  them  on  the  ground  that  they  were 
excessive.  Well,  if  the  tax  is  excessive  there  is  a  remedy 
at  law,  and,  in  addition,  there  was  a  special  remedy  pro- 
vided by  the  statute  for  having  the  excess  corrected.  The 
complainant  cannot,  therefore,  come  into  a  court  of  equity 
for  an  injunction. 

But  whatever  its  rights  may  be  in  that  respect,  it  cer- 
tainly cannot  come  here  and  ask  us  to  enjoin  against  the 
whole  tax  without  having  paid  that  part  which  it  admits 
would  be  due,  if  anything  at  all  is  due.  We  have  held 
that  something  appears  to  be  due,  and  it  admits  what  the 
amount  of  it  would  be,  if  it  be  due  at  all.  Certainly,  then,  it 
cannot  seek  equitable  relief  here  without  having  paid  what 
is  due — what  is  in  fact  admitted  to  be  due.  We  think  the 
demurrer  on  the  part  of  the  District  should  be  sustained. 

A  certain  embarrassment,  however,  was  thought  to  be 
presented  to  us  in  the  state  of  the  record.  The  Commis- 
sioners then  holding  office  did  not  answer,  and  decrees  were 
taken  against  them  pro  confesso,  and  afterwards  those  de- 
crees were  made  absolute.  So  that  the  persons  who  repre- 
sented the  District  and  whose  business  it  was  to  see  to  the 
collection  of  this  tax,  had  their  hands  tied  up  by  an  abso- 
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lute  decree  while  the  District  itself  stood  demurring  to  the 
hill.  It  was  said  that  the  District  is  an  immaterial  party 
and  might  have  heen  left  out.  But  the  District  is  the  very 
party  whose  husiness  it  is  to  collect  these  taxes,  although 
they  may  he  handed  over  and  put  into  the  National  Treas- 
ury. It  is  the  very  party  to  resist  this  hill.  The  Commis- 
sioners are  hut  the  instrumentality.  So  that  we  find  no  em- 
harrassment  in  the  fact  that  those  decrees  were  made  abso- 
lute. That  was  a  part  of  the  law  of  the  case,  and  the  case 
was  in  court  completely,  nothwithstanding  those  decrees 
were  made  absolute  against  those  particular  persons.  It  is 
true  that  the  decrees  went  further  and  enjoined  their  suc- 
cessors in  office,  but  the  case  is  in  our  hands  and  cannot  be 
taken  out  of  them  by  any  such  accident  as  that.  It  strikes 
us  as  probably  an  oversight  that  those  decrees  ever  came 
to  be  made  absolute  in  such  a  state  of  the  case,  and 
it  would  seem  to  suggest  to  us  the  propriety  of  watching 
very  closely  in  regard  to  whom  we  should  make  a  decree 
pro  con/esso  absolute. 

We  affirm  the  decree  below  sustaining  the  demurrer  and 
dismissing  the  bill. 
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Hewett  et  al. 

f)S. 

Western  Union  Telegraph  Company  and  The  District  of 

Columbia. 

r  Decided  March  8,  1886. 

i  The  Chief  Justice  and  Justices  JjlMes  and 

(     Merrick  sitting. 

Equity.    No.  9451. 

1.  The  first  and  cardinal  rule  in  the  interpretation  of  a  statute  is  to  look  to 
the  statute  itself,  its  meaning,  scope  and  object ;  and  if,  upon  the  face 
of  it,  the  intention  of  the  legislature  can  be  gathered,  those  incidental 
rules  which  are  mere  aids  to  be  invoked  where  the  meaning  is  clouded,  are 
not  to  be  regarded. 

2.  The  joint  resolution  of  Congress  of  March  8, 1863,  regulating  the  construc- 
tion of  telegraph  lines  in  theDistrict  of  Columbia,  does  not  limit  or  control 
in  any  way  the  act  of  Congress  of  July  24,  1866,  authorizing  the  extension 
of  telegraph  lines  over  the  postal  roads  of  the  United  States.  The  provi- 
sions of  the  latter  act  apply  to  and  include  the  District  of  Columbia  to  the 
same  extent  that  they  do  any  other  portion  of  the  United  States. 

8.  A  public  nuisance  cannot  arise  from  the  exercise  of  a  right  granted  by 
authority  of  law ;  but  if  the  grant  be  not  exercised  with  a  due  regard 
to  the  rights  of  the  citizen,  a  private  nuisance  may  be  created. 

4.  Whatever  the  rule  of  law  may  be  in  other  jurisdictions,  the  law  as  de- 
clared by  the  Supreme  Court  of  the  United  States  must  govern  and  control 
this  court. 

5.  On  an  application  for  injunctive  relief  against  an  alleged  private  nuisanc9 
growing  out  of  the  exercise  of  a  right  granted  by  the  legislature,  a  court 
of  chancery  will  consider  all  the  circumstances  and  equities  of  the  case, 
and  where,  as  a  consequence  of  its  interference,  the  hardship  upon  one 
side  would  be  immeasurably  greater  than  the  injuries  sustained  by  the 
other  it  wiU  not  interpose  the  extraordinary  remedy  of  injunction,  but 
will  leave  the  complainant  to  his  action  at  law. 

6.  Facts  stated  which  the  court  does  not  consider  make  such  a  case  of 
private  nuisance  as  entitle  the  complainants  to  a  decree  enjoining  a 
telegraph  company  from  erecting  poles  and  stringing  wires  thereon  along 
a  public  street  and  in  front  of  complainants'  property. 

Appeal  from  a  final  decree  at  Special  Term  making  per- 
petual a  preliminary  injunction.     Decree  reversed. 

STATEMENT  OF  THE  CASE. 

The  object  of  this  suit  was  to  restrain  the  erection  of  a 
line  of  overhead  telegraph  wires  on  the  east  side  of  Seventh 
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street,  between  New  York  avenue  and  Boundary  street, 
proposed  to  be  constructed  by  the  Western  Union  Telegraph 
Company,  in  connection  with  a  new  system  of  underground 
wires  in  this  city,  under  a  license  or  permit  granted  by  the 
Commissioners  of  the  District  of  Columbia,  on  May  11, 
1885,  and  to  compel  the  cancellation  ot  that  permit. 

The  ground  of  the  jurisdiction  invoked  by  the  original 
bill  was  that  the  telegraph  line  complained  of  would  consti- 
tute, if  erected,  a  public  nuisance,  restrainable  by  injunction. 

It  was  a  bill  by  several  private  individuah  alleging  that 
they  were  owners  or  lessees  of  real  estate  on  the  east  and 
west  side  of  Seventh  street,  and  appearing  in  the  character 
of  public  prosecutors  to  restrain,  as  stated,  an  alleged  threat- 
ened public  nuisance.  Subsequently  the  complainants,  by 
leave  of  court,  filed  an  amended  bill  which,  in  addition 
to  the  other  matters  alleged  in  the  original  bill,  contained 
a  series  of  allegations  as  to  the  special  damage  which  it 
was  contended  would  ensue  to  them  and  others  similarly 
situated  from  the  erection  of  the  proposed  telegraph  line  on 
Seventh  street.  The  court  below  granted  a  preliminary  in- 
junction, and  on  final  hearing  it  was  made  perpetual.  The 
defendants  appealed. 

William  A.  Cook,  H.  E.  Davis,  Warren  C.  Stone  and 

Oscar  Nauck  for  complainants : 

The  parties  here  consist  of  owners  of  real  estate  on  Sev- 
enth street  northwest,  in  the  city  of  Washington,  between 
M  street  and  Rhode  Island  avenue  northwest.  This  brings 
them  between  New  Tork  avenue  and  Boundary,  the  points 
between  which  it  is  represented  in  the  bill,  it  is  proposed 
by  the  defendant, "  The  Western  Union  Telegraph  Com- 
pany," with  the  consent  of  the  District  of  Columbia,  to 
erect  blegraph  poles. 

The  right  of  different  parties  to  unite  in  a  bill  cannot  be 
well  disputed.  "Where  several  persons  are  injured  by  a 
common  nuisance,  although  varying  in  degree,  but  having  a 
common  effect,  they  may  join  in  a  bill  for  an  injunction,  bat 
there  can  be  no  recovery  of  damages."  Wood's  Law  of  Nui- 
54 
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sances,  2d  ed.,  sec.  791;  Brody  vs.  Weeks,  8  Barb.  (N".  T.), 
157;  Yeckvs.  Elden,  Sandf.  (N.  T.),  126. 

"Whatever  injuries  may  arise  from  the  erection  of  tele- 
graph poles,  or  whatever  rights  may  be  aftected  by  their 
erection  must  necessarilj^  be  special.  It  is  proposed  to  erect 
such  poles  on  Seventh  street  northwest,  in  front  of  and  ad- 
joining the  property  of  the  complainants,  and  they  are  resi- 
dents and  owners  of  real  estate  adjoining  the  part  of  the 
street  on  which  it  is  proposed  to  erect  the  poles.  It  follows 
that  as  such  residents  the  wrong  or  injury  must  be  special 
and  not  such  as  is  common  to  the  public  generally  or  to  all 
the  citizens  of  the  District,  and  this  is  sufficient  to  sustain 
the  bill  as  filed.  Wood's  Law  of  Nuisances,  2d  ed.,  sees. 
645,  648,681  ;  Garitee  vs.  Baltimore,  58  Md.,422  ;  Commis- 
sioners vs.  Long,  Pareons,  vol.  1 ;  Select  Cases  in  Equity,  143  ; 
City  of  Georgetown  vs.  Alexandria  Canal  Co.,  12  Peters, 
98-9. 

The  right  to  the  unobstructed  use  of  a  street  or  highway 
is  a  sufficent  ground  for  an  injunction,  if  it  be  to  any  extent 
or  in  any  manner  interfered  with  or  disturbed  (without 
proper  legal  authority).  Such  interference  or  obstruction 
becomes  a  nuisance.  Wood  on  Nuisances,  2d  ed.,  sees.  248, 
249,  250  ;  2d  Dillon,  sec.  661 ;  People  vs.  Vanderbilt,  28 
N.  T.,896  ;  Webb  vs.  Portland  Manufacturing  Co.,  8  Suran., 
189  ;  Davis  vs.  Mayor,  &c.,  of  New  York,  14  K  T.,  506  ; 
Commonwealth  vs.  The  Pittsburg  &  Connellsville  Railroad 
Co.,  24  Penn.  State  Rep.,  159. 

"Legislative  sanction  directly  given  or  mediately  confer- 
red  through  proper  municipal  action  is  necessary  to  author- 
ize the  use  of  streets  for  the  posts  of  a  telegraph  company  ; 
if  such  posts  be  erected  within  the  limits  of  a  street  or 
highway  without  such  sanction  they  are  nuisances,  but  if 
the  erection  be  thus  auttiorized  they  are  not.  Common- 
wealth vs.  Boston,  97  Mass.,  655  ;  Regina  vs.  Telegraph  Co., 
9  Cox  Cr.Cases,  174,  cited  in  Redfield  on  Carriers,  sec.  594, 
and  note,  where  leading  opinion  of  Compton,  J.,  is  given  ; 
Young   vs.  Yarmouth,  9  Gray  (Mass.),  886. 

Among  the  additional  cases  more  or  less  pertinent  are  the 
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following  :  The  case  of  Dusenbury  vs.  Mutual  Telegraph  Co., 
11  Abbot's  New  Cases,  440  (8.  C.  of  N.  T.);  Metropolitan 
Telephone  Co.  vs,  Caldwell  Line  Co.,  50  N.  Y.  Sup.  Court, 
448  ;  Little  vs.  The  Bush  Illuminating  Co.,  50  N.  Y.;  Tiffany 
vs.  The  U.  8.  M.  Co.  (Daily  Register),  Special  Term  N.  Y., 
April  9, 1884. 

The  act  of  1866,  while  general  in  its  terms,  contains  no 
repealing  clause,  and  it  cannot  be  well  maintained  that  in 
the  absence  of  a  special  repealing  clause,  it  in  any  way  af- 
fected the  special  resolution  of  March  8, 1863.  The  repeal 
of  statutes  by  implication  is  not  favored.  The  latest  ut- 
terance of  the  Supreme  Court  upon  this  subject  will  be 
found  in  106  United  States,  Bedrock  vs.  Henry,  596,  in 
which  case  Mr.  Justice  Wood  delivered  the  unanimous 
opinion  of  the  court. 

The  joint  resolution  of  1868  from  its  very  terms  is  special ; 
it  is  confined  to  the  District  of  Columbia ;  and  the  rule  is 
clearly  established  that  "  the  provisions  of  a  special  charter 
or  a  special  authority  derved  from  the  legislature  are  not 
affected  by  general  legislation  on  the  subject;  the  two  are 
to  be  deemed  to  stand  together,  one  as  the  general  law  of 
the  land,  the  other  as  the  law  of  the  particular  cases.  State 
vs.  Stall,  17  Wall.,  425;  and  in  Townsend  vs.  Little,  109  U. 
S.,  504,  it  is  held  **  the  terms  of  a  special  act  control  those 
of  a  general  act." 

The  power  or  privilege  conferred  on  the  telegraph  com- 
panies, either  by  the  act  of  1866  or  the  resolution  of  1868, 
is  not  absolute,  but  carefully  restricted. 

These  statutes  must  be  construed  strictly.  In  2d  Dillon 
on  Municipal  Corporations,  section  657,  it  is  said:  "Stat- 
utes legitimating  acts  and  obstructions  upon  the  highways, 
which  otherwise  would  be  nuisances,  are  strictly  construed 
and  must  be  closely  pursued;  and  the  authority  given  must 
be  exercised  with  proper  care."  Angell  on  Highways,  sec. 
287;  Stormfletz  vs.  Turnpike  Co.,  18  Penn.  St.  Rep.,  565. 

Guided  by  this  rule  of  construction,  can  there  be  any  doubt 
that  whatever  power  or  privilege  is  conferred  upon  the  de- 
fendant exists  subject  to  the  antecedent  and  perhaps  un- 
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alterable  rights  of  the  complainants  to  the  anrestricted, 
uninterrupted  and  continuous  use  of  Seventh  street,  agree- 
ably to  the  plan  of  the  city,  and  for  the  purposes  for  which 
it  was  accepted  from  the  original  proprietors  and  estab- 
lished by  the  United  States. 

J.  HuBLBY  Abhton  and  Nathaniel  Wilson  for  the 
Western  Union  Telegraph  Company  and  A.  Q.  Riddle  for 
the  District  of  Columbia  : 

1.  The  original  bill  was  an  undisguised  attempt  to  enjoin 
this  work  solely  on  the  ground  of  public  nuisance. 

That,  of  course,  could  not  be  done  in  the  face  of  the 
settled  principle  that  a  public  nuisance  is  a  public  ofience, 
and  the  fact  that  as  neither  the  United  States  nor  the  Dis- 
trict of  Columbia  complained  of  the  work,  there  was  no 
party  on  the  record  who  had  the  right  to  invoke  the  juris- 
diction of  the  court  in  such  a  case. 

The  bill  was  accordingly  amended;  and  in  the  14th  para- 
graph the  parties  set  up  certain  special  and  irremediable 
injuries  which  they  pretended  would  ensue  to  them  from  the 
erection  of  the  alleged  public  nuisance. 

The  principle  is  well  settled  that  in  all  cases  of  this  sort 
courts  of  equity  will  grant  an  injunction  only  where  the 
facts  alleged  are  made  out  upon  determinate  and  satis- 
factory evidence.  For  if  the  evidence  be  conflicting,  and  the 
injury  doubtful,  that  alone  will  constitute  a  ground  for  with- 
holding this  extraordinary  interposition.  Story's  Equity, 
12th  ed.,  sec.  924,  a;  Georgetown  vs.  Canal  Co.,  12  Pet.,  98 ; 
Irwin  vs.  Dixion,  9  H.,  10;  Wheeling  Bridge  Case,  18  H., 
567. 

The  principles  applicable  to  suits  by  private  individuals 
in  cases  of  public  nuisances  are  shown  in  the  following 
cases :  Sparhawk  vs.  R.  R.  Co.,  54  Penn.,  428 ;  Hinchman 
vs.  R.  R.  Co.,  17  N.  J.  Eq.,  75;  R,  R.  Co.  vs.  Prudden,  6  0. 
E.  Green,  530;  Davis  vs.  Mayor,  14  N.  Y.,  506;  Osborne  vs. 
R.  R.  Co.,  5  Blatch.  C.  C,  868;  Dana  vs.  Valentine,  5  Met., 
118;  Fritz  vs.  Hobson,  High  Court  of  Justice,  1880  (reported 
with  note  in  19  Am.  L.  R.,  N.  S.,  615.) 
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2.  The  United  States  possesses  an  unqualified  fee  in  and 
are  the  unconditional  owner  of  the  streets  of  the  city  of 
Washington,  and  may  lawfully  dispose  of  the  land  to  pri- 
vate persons  or  otherwise  convert  it  to  any  use  whatever. 
Van  Ness  vs.  The  Mayor,  4  Pet.,  232;  Steamboat  Cq.  vs.  Steam- 
boat Co.,  109  U.  rf.,  681;  Barnes  vs.  The  District,  91  U.  S., 
640. 

8.  Seventh  street  northwest  from  New  York  avenue  to 
Boundary  street  and  all  other  streets  and  avenues  in  the 
city  of  Washington  are  declared  by  Congress  to  be  post- 
roads  of  the  United  States.     Sec.  8964,  R.  S.  D.  S. 

By  the  act  of  March  1,  1884,  ch.  9,  all  the  streets  and 
roads  in  the  District  of  Columbia  are  declared  to  he  post- 
routes  or  post-roads  of  the  United  States. 

That  act  is  entitled,  "An  act  making  all  public  roads  and 
highways  post-routes,"  and  provides  *'  that  all  public  roads 
and  highways  while  kept  up  and  maintained  as  such  are 
hereby  declared  to  be  post-routes."     28  Statute^  8. 

Post-routes  and  post- roads  are  terms  used  synonymously 
in  the  legislation  in  regard  to  the  postal  service  of  the 
United  States.     See  Revised  Statutes,  sec.  3975. 

The  streets  of  this  city  are  highways,  w^hich  are  defined 
to  be  public  ways  for  the  use  of  the  public  in  general  for 
passage  and  traffic  without  distinction.  Starr  vs.  R.  R.  Co., 
4  Zabr.,  24  N.  J.  L.,  692;  Bell  vs.  Foutch,  21  Iowa,  119; 
Barrett  vs.  Brooks,  lb.,  144  ;  St.  Charles  vs.  Nott,  51  Mo., 
122. 

Under  the  act  of  1844,  therefore,  the  streets  of  Wash- 
ington are  all  post-roads  established  by  Congress. 

4.  The  Western  Union  Telegraph  Company  has  the  right, 
under  and  by  virtue  of  the  first  section  of  the  National 
Telegraph  Act  of  July  24,  1866,  to  construct,  maintain  and 
operate  its  lines  of  telegraph  over  and  along  the  streets  of 
this  city,  the  same  being  declared  by  law  to  be  post-roads 
of  the  United  States. 

6.  The  Supreme  Court  has  declared  the  nature,  purpose 
and  policy  of  the  telegraph  act  of  1866,  and  given  efitect 
to  it  in  a  manner  that  should  silence  all  doubt  as  to  its  op- 
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eration  in  respect  to  the  subject  matter  of  this  controversy. 
Pensacola  Telegraph  Co  vs.  W.  TT.  Tel.  Co.,  96  U.  8.,  1;  W. 
U.  Tel.  Co.  vs.  Texas,  105  U.  8.,  460. 

6.  It  is  clear  that  Congress  intended  to  express  its  will  in 
regard  to  the  companies  who  should  accept  the  act  of  July  24, 
1866,  by  that  act  alone,  and  that  the  act  of  1866,  so  far  as 
those  companies  and  their  rights  in  the  streets  of  the  city, 
at  least,  are  concerned,  superseded  and  virtually  repealed 
the  joint  resolution  of  March  8, 1868. 

The  authorities  on  this  subject  are  clear  and  uniform. 
Union  Pacific  R.  R.  Co.  vs.  Cheyenne,  118  U.  8.,  516;  King 
vs.  Cornell,  106  TT.  8.,  895;  U.  8.  vs.  Claflin,  97  U.  8.,  551; 
Murdock  vs.  Memphis,  20  Wall.,  617  ;  U.  8.  vs.  Tyner,  11 
Wall.,  88;  Bartlet  vs.  King,  12  Mass.,  568;  Cincinnati  vs. 
Cady,12  Pick.,  86;  Gas  Co.  vs.  Clarke,  18  C.  B.,  N.  8.,  887; 
Mayor  vs.  R.  R.  Co.,  20  N.  J.  Eq.,  860. 

In  any  view  of  the  joint  resolution  of  1868,  the  Com- 
missionevs  of  the  District  of  Columbia  alone  have  the  power 
to  regulate  the  telegraph  lines  in  this  District,  operated  by 
the  companies  who  have  accepted  the  act  of  1866;  and  it 
was  within  their  competent  authority  to  grant  the  permit 
of  May  11,  1885,  to  the  Western  Union  Telegraph  Cora- 
pany.  Barnes  vs.  District,  91  U.  8.,  548;  Dillon  Municipal 
Corporations,  sec.  680,  8d  ed. 

The  power  of  the  Commissioners  to  control  and  regulate 
the  streets,  necessarily  includes  the  authority  to  make  rea- 
sonable regulations  in  respect  to  the  exercise  of  the  fran- 
chises granted  by  the  legislature  to  private  corporations  in- 
volving the  use  of  those  highways  within  the  District.  2 
Dillon  Mun.  Corp.,  sec.  720,  and  authorities  cited;  Com- 
monwealth vs.  R.  R.  Co..  52  Penn.,  516;  R.  R.  Co.  vs.  The 
City,  58  Penn.,  128;  Commissioners  vs.  Gas  Co.,  2  Jones 
(Penn.),  818. 

The  telegraph  line  proposed  to  be  constructed  under  au- 
thority of  the  act  of  July  24,  1866,  according  to  the  re- 
quirement of  that  statute  and  with  the  sanction  of  the 
Commissioners,  could  not  be  regarded,  when  erected  on  the 
street^  as  an  obstruction  to  the  highway  in  a  legal  sense,  or 
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as  a  noisance,  or  as  creating  any  injury  to  the  proprietors  of 
the  adjoining  premises  which  would  be  the  subject  of  ju- 
dicial cognizance. 

It  is  a  legal  solecism  to  call  that  a  public  nuisance  which 
is  maintained  by  public  authority.  K.  R.  Co.  vs.  Comm.,  78 
Penn.,  88;  Kellinger  vs.  Street  R.  R.  Co.,  60  K  T.,  210. 

The  principle  is  that  when  the  legislature  has  lawfully 
authorized  a  thing  to  be  done,  no  wrong  can  arise  except 
from  the  manner  of  doing  the  act.  29  Iowa,  148;  84  Mich., 
212;  84  Mo.,  259;  Miller  vs.  Mayor  of  N.  T.,  109  U.  S., 
898;  Qilmau  vs.  Philadelphia,  3  Wall.,  718. 

The  streets  of  a  city  are  destined  for  public  use,  but  not 
for  a  particular  mode  of  public  use.  See  this  view  expounded 
by  Cooley,  J.,in  Macomber  vs.  Nichols,  84  Mich.,  212,  where 
it  was  held  that  a  steam  engine,  as  a  means  of  locomotion 
in  a  highway,  was  not  necessarily  a  nuisance. 

A  city  street  is  legally  open  and  free  for  the  public  passage 
and  such  other  public  uses  as  are  necessary  in  a  city,  and  do 
not  prevent  its  use  as  a  thoroughfare.  Barney  vs.  Keokuk, 
94  U.  S.,  840;  Att'y-Gen.  rs.  R.  R.  Co.,  126  Mass.,  616. 

It  has  been  expressly  and  frequently  decided  that  ordinary 
telegraph  poles  and  wires,  erected  within  the  limits  of  a  street 
or  highway  with  legislative  sanction,  whether  directly  given 
or  mediately  conferred  through  proper  municipal  action,  can- 
not be  regarded  as  nuisances  or  restrained  as  such.  2  Dillon 
Mun.  Corp.,  sec.  698;  People  vs.  Met.  Telephone  Co.,  81  Hun, 
602;  People  vs.  Thompson,  65  Howard's  Practice  R.,  407; 
Gay  vs.  Mutual  U.  Tel.  Co.,  12  Mo.  App.  R.,  485;  Young  vs. 
Yarmouth,  9  Gray,  386;  Pierce  vs.  Drew,  136  Mass.,  75;  Com- 
monwealth vs.  Temple,  14  Gray,  69,  77. 

An  individual  cannot  restrain  the  erection,  under  legis- 
lative and  municipal  authority,  of  large  and  shapely  tele- 
graph poles,  in  front  of  his  premises  in  a  city  street,  on  the 
ground  of  special  injury  although  they  may  incommode  the 
public  and  subject  him  to  some  damage.  Gay  vs.  Mutual  U. 
Tel.  Co.,  12  Mo.  App.,  491;  Forsythe  vs.  B.  &  0.  Tel.  Co., 
lb.,  495. 
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Mr.  Justice  Merrick  delivered  the  opinion  of  the  court. 

This  suit  was  instituted  by  five  citizens  of  the  District  of 
Columbia,  owners  of  property  in  the  northern  part  of  Sev- 
enth street,  for  the  purpose  of  enjoining  the  Western  Union 
Telegraph  Company  from  erecting  .a  line  of  telegraph  poles 
along  a  certain  portion  of  that  street.  It  seems  that  this 
company,  having  for  twenty  years  or  more  maintained  lines 
of  telegraph  in  the  city  of  Washington,  in  the  month  of 
May  last,  with  a  view,  as  they  allege,  to  diminish  the  num- 
ber of  overground  communications  in  the  city,  and  to  aid 
and  advance  themselves  towards  the  ultimate  establishment 
of  an  entire  system  of  underground  telegraphs,  applied  to 
the  proper  authorities  of  the  District  for  their  consent  and 
concurrence  in  readjusting  their  lines  so  that  they  might  lay 
an  experimental  line  of  underground  telegraph  through  cer- 
tain streets  of  this  city,  and,  in  connection  with  and  in  for- 
tification of  that,  to  erect  a  certain  partial  and  temporary 
line  of  poles  to  connect  with  the  underground  system  in  order 
to  supplement  it  as  a  guard  against  any  accidents  in  the 
working  of  the  underground  system,  they  alleging  and  aver- 
ring that  the  underground  system  of  telegraphy  was  yet  an 
experimental  one,  and  that  while  they  desired  to  keep  pace 
with  the  full  progress  of  experimental  science  in  that  regard, 
yet  with  a  due  respect  to  the  safety  and  permanency  of  their 
business,  it  would  be  rash  and  unwise  and  inconsiderate  in 
them  to  abandon  it  altogether,  and  to  rely  exclusively,  in 
the  present  unsettled  state  of  the  art,  upon  the  underground 
system,  interruptions  in  which,  if  they  should  happen  to 
occur,  would  be  of  momentous  consequence  to  the  commerce 
of  the  country,  to  their  business,  and  to  the  various  interests 
which  are  dependent  upon  the  promptness  and  efiiciency  of 
the  discharge  of  the  duties  of  that  company. 

In  their  application  to  the  Commissioners  for  permission  to 
make  the  change  they  indicated  that  the  effect  of  the  ctmnge 
would  be.  to  shorten  and  diminish  by  some  ten  or  twelve 
miles  the  amount  of  serial  telegraph  which  they  now  have  in 
the  city,  and  to  that  extent  that  it  would  be  a  benefit  to  the 
city. 
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Under  these  circuniBtanees  they  applied  for  the  permit  to 
make  the  underground  connection  and  to  make  the  change 
in  the  overground  arrangement  along  Seventh  street  to  con- 
form to  and  to  aid  the  experimental  line.  Permission  ^as 
granted  to  them  by  the  Board  of  Commissioners  who  have 
charge  and  supervisicm  of  the  regulation  and  control  of  the 
streets  of  the  city  of  Washington. 

In  that  state  of  the  case  these  five  complainants,  one  the 
possessor  of  a  feed  store,  one  the  possessor  of  a  drug  store, 
two  the  possessors  of  stove  stores,  and  one  the  possessor  of  a 
hotel,  applied  to  the  equity  branch  of  the  court  to  enjoin  the 
erection  of  the  telegraph  along  the  line  of  Seventh  street, 
upon  the  ground,  first,  that  it  was  a  public  nuisance,  and  in- 
cidental to  the  public  nuisance  that  it  was  a  great  private 
nuisance  and  inconvenience  to  themselves.  The  injunction 
was  granted  by  the  court  below,  and  an  appeal  has  been  taken 
to  this  court. 

The  respondents  justify  upon  three  grounds.  First,  that 
they  had  the  lawful  authority  under  the  act  of  Congress  of 
1866  to  erect  telegraph  poles  and  telegraph  lines  in  the  man* 
ner  proposed;  secondly,  that  the  manner  of  the  erection  was 
prudential  in  all  regards  and  accompanied  with  the  least  pos- 
sible inconvenience  to  the  public;  and,  thirdly,  that  there 
was  no  damage  whatsoever  accruing  or  likely  to  accrue  from 
the  exercise  of  these  faculties  to  the  parties  complainant, 
which  would  justify  the  interposition  of  a  court  of  chancery 
by  means  of  injunctive  relief  against  a. nuisance. 

The  first  and  important  question,  therefore,  arising  under 
this  state  of  the  case  is,  was  there  any  authority  or  right  in  the 
telegraph  company  to  use  the  streets  of  the  city  of  Wash- 
ington at  all  for  the  purposes  of  telegraphy  ?  They  maintain 
their  authority  by  virtue  of  the  act  of  Congress  of  24th  of 
July,  1866,  and,  on  the  other  hand,  the  complainants  main- 
tain that  that  act  of  Congress  is  in  no  sense  applicable  to  the 
District  of  Columbia,  and  that  whatever  authority  the  de- 
fendants had  or  might  have  had  at  any  time  for  the  erec- 
tion or  maintenance  of  lines  of  telegraph  in  the  city  was  to 
be  derived  altogether  from  the  joint  resolution  of  Congress 
66 
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approved  March  3,  1868,  under  which  they,  it  seems,  had 
professed  at  one  time  to  erect  certain  lines  of  telegraph. 
And  they  maintain  that  even  under  that  resolution  they  had 
no  power  to  maintain  any  of  their  lines  because  they  had 
not  conformed  to  the  requirements  of  that  resolution,  and 
that  resolution  having  been  a  special  grant  to  this  defend- 
ant, the  defendant  could  not,  even  if  othqr  companies  might, 
act  under  the  authority  of  the  law  of  1866 — that  the  de- 
fendants  could  not  act  upon  it,  because  they  were  limited 
by  the  special  privileges  of  the  joint  resolution  of  1863. 

Much  argument  was  had  upon  the  doctrine  that  where 
there  is  a  special  law  and  a  general  law,  the  special  law  is  to  . 
go  along  with  the  general  law,  and  that  whoever  has  claimed 
a  privilege  under  the  special  law  cannot  come  within  the 
terms  and  provisions  of  the  general  law  itself.  There  is  no 
need  for  the  court  to  criticise  very  closely  or  to  review  the 
authorities  about  the  respective  bearing  of  special  and  gen- 
eral laws  upon  each  other  in  the  matter  of  interpretation  ; 
for,  after  all,  those  artificial  rules  which  were  relied  upon  in 
the  argument  are  mere  aids  of  interpretation  and  not  them- 
selves the  groundwork  of  interpretation.  The  first  and  car- 
dinal rule  in  the  interpretation  of  a  statute  is  to  look  to 
the  statute  itself,  the  meaning,  the  scope  and  the  object, 
of  the  statute;  and  if,  upon  the  face  of  it,  you  can  gather 
plainly  what  was  the  intention  of  the  legislature,  those  in- 
cidental rules  which  are  mere  aids  to  be  invoked  where  the 
meaning  is  clouded,  are  not  to  be  regarded. 

Now,  what  is  the  act  of  1866,  and  what  was  the  design 
and  purpose  of  it?  Upon  its  face  it  calls  itself  "An  act  to 
aid  in  the  construction  of  telegraph  lines,  and  to  secure  to 
the  Government  the  use  of  the  same  for  postal,  military 
and  other  purposes."  Here  is  a  great  scheme  of  progress — 
material  progress — announced  by  the  legislature.  Its  pur- 
pose, "to  aid  in  the  construction  of  telegraph  lines" — with 
a  view  to  what?  To  the  largest  purposes  of  Government; 
"to  secure  to  the  Government  the  use  of  the  same  for 
postal,  military  and  other  purposes;"  thus  shadowing  forth 
those  great  necessities  which  are  growing  upon  us  day  by 


Hbwbtt  v.  Telegraph  Company.  435 

day  in  the  exercise  of  the  commercial  and  postal  necessities 
of  this  great  nation;  and  with  a  view  to  effectuate  those 
ends  the  legislature  has  declared  "  that  any  telegraph  com- 
pany now  organized,  or  which  may  hereafter  be  organized 
under  the  laws  of  any  State  in  this  Union,  shall  have  the 
right — not  the  privilege — to  construct,  maintain  and  operate 
lines  of  telegraph  through  and  over  any  portion  of  the  pub- 
lic domain  of  the  United  States,  over  and  along  any  of  the 
military  or  post-roads  of  the  United  States,  which  may  have 
been  or  may  hereafter  be  declared  such  by  act  of  Congress, 
and  over,  under  or  across  the  navigable  streams  or  waters 
of  the  United  States,"  etc. 

No  more  plenary  power  could  be  embraced  within  the 
terms  of  a  statute  than  is  declared  upon  the  face  of  this 
statute — "any  telegraph  company  now  organized,  or  which 
may  hereafter  be  organized,  under  the  laws  of  any  State  in 
this  Union,  shall  have  the  right  to  construct,  maintain  and 
operate  lines  of  telegraph" — with  what  view?  In  order, 
amongst  other  things,  as  declared  upon  the  face  of  the 
statute,  "that  telegraphic  communications  between  the 
several  Departments  of  the  Government  of  the  United 
States  and  their  officers  and  agents  shall,  in  their  transmis- 
sion over  the  lines  of  any  of  said  companies,  have  priority 
over  all  other  business,  and  shall  be  at  rates  to  be  annually 
fixed  by  the  Postmaster-General;"  and  further,  as  is  con- 
templated in  the  third  section,  that  the  United  States  shall 
have  the  privilege  at  any  time  after  five  years  to  become 
possessed  of  and  own  all  these  lines  for  certain  ascertained 
prices  to  be  determined  according  to  the  terms  of  the  statute 
with  a  view  to  the  great  purposes  of  Government. 

Such  being  the  nature,  purpose  and  scope  of  the  statute, 
does  it  come  within  the  principle  of  any  sound  construction 
to  maintain  that  a  resolution  of  three  years  preceding,  which 
gave  a  special  privilege  to  certain  lines  of  a  telegraph  com- 
pany to  use  the  highways,  roads,  streets  and  grounds  of  the 
District  of  Columbia.  I  say,  is  it  consistent  with  any  sound 
rule  of  construction  of  statutes  to  maintain  that  such  a 
statute;  with  such  comprehensive  objects,  is  to  be  dwarfed 
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with  reference  to  any  of  these  great  instrumentalities  of  com- 
merce by  a  reference  to  the  resolution  of  1863  of  three 
years  before,  which  granted  a  more  restricted  privilege  to 
certain  telegraph  companies  to  use  any  of  the  highways, 
roads  or  streets  of  the  District  of  Columbia  under  certain 
circumstances?  Is  there  anything  in  the  nature  of  the  two 
acts  which  requires  the  general  power,  contemplating  the 
general  good  of  the  nation,  to  be  exercised  by  any  com- 
pany that  shall  establish  itself  so  as  to  be  a  useful  instru- 
mentality of  the  Government  of  the  United  States,  to  be 
dwarfed  by  saying  that  it  is  narrowed  under  the  privilege 
of  this  antecedent  resolution,  and  that  the  small  personal 
privilege  is  to  stand  as  a  qualification  and  restriction  upon 
a  genera]  statute  made  in  pursuance  of  a  great  national  and 
general  policy? 

It  seems  to  me  that  it  does  not  require  reference  to  au- 
thority; it  scarcely  requires  a  momentary  appeal  to  right 
reason  to  see  that  this  resolution  of  1863  can  be  in  no  sense 
a  qualification  of  the  absorbing  power  granted  by  the  act 
of  1866.  It  is  perfectly  true  that  where  a  special  statute  is 
in  existence,  and  there  is  a  general  law  also,  passed  subse- 
quently, that  the  special  statute  may  be  construed,  and  ought 
to  be  construed,  in  accordance  with  the  general  law.  But 
where  the  general  law  is  all-absorbent — takes  up  every- 
thing and  embraces  what  and  more  than  was,  by  any  pos- 
sibility, contemplated  by  the  special  resolution — it  seems, 
as  I  say,  contrary  to  right  reason  to  maintain  that  the  gen- 
eral statute  can,  in  any  sense,  be  qualified  or  restricted,  and 
that  universal  right  can  be  dwarfed  and  narrowed  by  an  an- 
tecedent special  privilege  granted  to  an  individual  or  to  a 
corporation  for  a  special  purpose. 

For  these  reasons  it  seems  that  the  resolution  of  1863  can, 
in  no  sense,  qualify  the  general  power  and  right  granted  by 
the  act  of  1866. 

Now,  what  was  that  power?  To  extend  its  lines  over  any 
of  the  post-roads  of  the  United  States.  Is  not  the  Dis- 
trict of  Columbia  a  part  and  parcel  of  the  United  States, 
and  are  not  the  postal  roads  in   the  District  of  Columbia 
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within  the  scope,  object  and  spirit  of  a  law  providing  for  the 
most  extended  postal  facilities  to  the  people  of  these  United 
States?  Is  not  the  general  Post-Office  here,  the  very  focus 
from  which  all  the  postal  privileges  and  postal  communi- 
cations are  to  emanate?  Is  not  the  Government  of  the 
United  States  entitled,  and  the  citizens  of  the  United  States 
entitled,  to  the  freest  and  fullest  postal  facilities  into  the 
very  heart  of  the  city  of  Washington?  And,  therefore,  can 
it  be  said  in  any  sense  of  the  law,  that  the  District  of  Colum- 
bia shall  not  be  embraced,  its  postal  roads  shall  not  be  em- 
braced, in  the  contemplation  of  a  general  statute  having 
such  a  large  and  beneficial  purpose  in  view?  Such  an  idea 
has  no  lodgment  in  the  mind  of  this  court.  While  this 
statute  is  made  applicable  to  this  District  by  the  express 
provision  of  the  law  which  declares  that  all  laws  of  the 
United  States  not  inapplicable  are  operative  within  the  Dis- 
trict of  Columbia,  yet  it  may  well  be  put  on  the  broader 
ground  that  on  the  very  face  of  the  statute  itself,  by  the 
necessities  of  the  statute  and  the  contemplation  of  the 
law,  the  District  of  Columbia  was  fully  embraced  within 
the  act  of  1866.  If  so,  then,  notwithstanding  this  defendant 
may  have  exercised  a  privilege  under  the  restricted  powers 
conferred  by  the  joint  resolution  of  1863,  it  is  not  debarred 
from  the  rights  conferred  upon  every  company  within  the 
borders  of  the  United  States  by  viri;ue  of  the  act  of  1866. 
Having,  then,  this  right  the  defendant  applied  to  the 
Commissioners  of  the  District,  who  have,  under  the  general 
law,  the  power  to  regulate  and  control  and  supervise  the  use 
of  the  streets  of  the  city  of  Washington,  for  permission  to 
erect  its  lines  of  telegraph  upon  these  certain  streets  which 
are  indicated.  It  would  have  had  the  right  to  erect  them, 
under  this  law  of  Congress,  without  the  permission  of  the 
Commissioners  of  the  District  of  Columbia.  But,  inasmuch 
as  the  Commissioners  are  charged  with  the  supervision  of 
the  streets,  the  control  and  regulation  of  them,  it  was  ap- 
propriate that  they  should  see  that,  in  the  exercise  of  a 
right  granted  by  law,  there  was  no  infringement  of  the  cor- 
relative rights  of  the  public,  and  that  the  right,  when  ex- 
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ercised,  should  be  exercised  in  due  subordination  to  the 
rights  of  others,  and  in  conformity  to  such  regulations  and 
prescriptions  as  should  insure  the  least  possible  injury  to  the 
rights  of  any  individual  or  the  rights  of  travel  and  convenience 
of  the  general  public.  It  was.  therefore,  eminently  appropri- 
ate that  application  should  be  made,  and  that  this  thing  should 
be  done  in  subordination  to  and  with  the  consent  and  ap- 
proval of  the  judgment  of  the  Commissioners  of  the  Dis- 
trict of  Columbia. 

We  need  not,  in  that  aspect  of  the  case,  therefore,  consider 
whether  the  Commissioners  would  have  had  the  power,  in- 
dependently of  the  act  of  Congress,  to  grant  the  right  to  the 
use  of  the  streets  for  such  a  purpose.  The  right  is  granted, 
and  all  that  is  contended  for  on  the  part  of  the  respondents 
in  this  case  is,  that  they  shall  have  the  right  subject  to  the 
reasonable  control  by  the  Commissioners  of  the  District, 
whose  duty  it  is  to  control  the  exercise  of  any  right  within 
the  District  under  the  general  police  powers  which  they 
exert  for  the  public  good  in  respect  of  such  matters. 

That  being  so,  the  Commissioners  having  given  their  con- 
sent, the  law  of  Congress  having  granted  the  power,  it  can- 
not be  said  that  there  can  be  any  public  nuisance  arising 
out  of  the  exercise  of  the  grant  in  the  mode  proposed  on 
the  part  of  the  defendants.  The  question  of  a  public  nui- 
sance is  entirely  set  at  rest  by  the  grant  of  power  on  the 
part  of  Congress  and  the  concurrence  of  the  guardians  of 
the  welfare  of  the  public  through  the  instrumentality  of  the 
Commissioners  of  the  District. 

The  question,  however,  remains  :  Was  there,  in  the  exer- 
cise of  this  right,  or  in  the  proposed  exercise  of  this  right,  any 
private  nuisance  contemplated  which  should  be  restrained 
by  the  interposition  of  a  court;  because  it  must  be  conceded 
that  while  there  may  be  a  grant  of  authority  on  the  part  of 
the  Federal  Government  to  use  its  property,  or  the  grant 
on  the  part  of  any  public  authority  to  use  the  public  prop- 
erty, it  must  be  done  always  with  due  regard  to  the  rights 
of  private  citizens,  and  if  the  right  of  a  private  citizen  be 
invaded  it  is  to  stand  in  just  compensation  before  the  tribu- 
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nals  of  justice.  No  man's  right  is  to  be  invaded,  no  matter 
by  what  authority  or  by  what  power;  at  the  same  time  no 
man  has  a  right  to  set  up  his  caprices  so  as  to  prevent  the 
just  exercise  of  rights  for  the  benefit  of  the  public,  whether 
by  the  public  itself  or  by  any  private  agency  which  the 
public  chooses  to  adopt  as  the  instrument  for  carrying  out 
the  purposes  of  the  public  welfare. 

Before  we  consider  the  gravamen  of  the  private  grievances  • 
alleged  on  the  part  of  the  complainants  here,  it  is  well  enough 
to  see  what  the  general  rules  of  law  are  which  regulate  appli- 
cations for  redress  of  this  sort  on  the  part  of  any  citizen 
who  applies  for  injunctive  relief  to  a  court  of  chancery. 
We  need  not  go  outside  of  two  leading  decisions  pronounced 
by  the  Supreme  Court  of  the  United  States  as  to  the  meas- 
ure of  chancery  power  in  this  respect.  There  has  been  a 
great  deal  said  and  a  great  deal  written  with  regard  to  the 
extent  of  injunctive  relief,  and  a  great  deal  of  conflict  and 
confusion  in  decisions  in  various  places.  But,  happily,  as  we 
have  the  most  august  tribunal  in  the  world  to  lay  down  the 
rule  of  action  for  us,  wherever  they  have  spoken  it  is  enough 
for  us  to  recognize  and  be  governed  by  what  they  have  said, 
leaving  nice  distinctions  and  complicated  rules  elsewhere  to 
adjust  themselves  as  they  best  may  under  the  administration 
of  law  not  governed  and  controlled  as  we  are  by  this  one 
tribunal  to  which  we  can  resort  with  so  nmch  confidence. 

In  the  second  of  Black's  Reports,  in  the  case  of  the  Mis- 
sissippi &  Missouri  Railroad  Company  vs.  Ward,  the  rule 
was  laid  down  by  the  Supreme  Court.  That  was  an  appli- 
cation to  restrain  the  erection  of  a  bridge,  at  Rock  Island, 
over  the  Mississippi  river.  The  court  used  this  language, 
at  page  494: 

"In  the  next  place:  Is  the  bridge  west  of  the  Illinois 
boundary  an  unreasonable  obstruction,  and  therefore  a  nui- 
sance that  a  court  of  chancery  can  lawfully  remove  ?  In 
considering  this  question  we  must  be  governed  by  the  same 
rule  on  which  a  court  of  law  could  proceed  in  case  of  an  in- 
dictment against  the  bridge  company  for  committing  the 
nuisance;  and  the  rule  is  that  if  the  abridgment  of  the  right 
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of  passage  occasioned  by  the  erection  was  for  a  public  pur- 
pose, to  produce  a  public  benefit,  and  if  the  erection  was  in  a 
reasonable  situation,  and  a  reasonable  place  was  left  for  the 
passage  of  vesaels  on  the  river,  then  it  is  not  an  unreason- 
able obstruction  and  indictable. 

"Then,  again,  the  obstruction  to  navigation  must  be 
plainly  a  nuisance  within  this  rule  before  it  can  be  removed 
by  decree.  If  the  proceeding  was  by  indictment,  and  the 
jury  doubted  whether'the  obstruction  was  a  nuisance  or  not, 
they  would  be  instructed  to  acquit  the  defendant;  and  so,  if 
this  case  was  referred  to  a  jury  to  try  the  fact,  and  they 
doubted,  they  would  be  bound  to  acquit.  And  the  same 
rule  applies  in  a  court  of  chancery  where  the  court  ascer- 
tains the  fact  of  nuisance." 

That  is  in  regard  to  a  public  nuisance  where  a  private 
party  seeks  to  restrain  the  injury  to  himself  through  an  op- 
eration of  a  public  nuisance. 

In  the  same  volume  they  also  lay  down  the  rule  with  ref- 
erence to  purely  private  nuisances,  which  have  not  any  pub- 
lic aspect  at  all,  and  that  is  done  in  the  case  of  Parker  vs. 
Winnipiseogee  Lake  Cotton  and  Woolen  Company.  In  a 
series  of  resolutions  collated  by  the  court,  to  be  found  at 
page  652,  they  say: 

"  A  diminution  of  the  value  of  the  premises  without  ir- 
reparable injury  is  no  ground  for  interference. 

"  Where  an  injunction  is  granted  without  a  trial  at  law, 
it  is  usually  upon  the  principle  of  preserving  the  property 
until  a  trial  at  law  can  be  had.  A  strong  prima  facie  case  of 
right  must  be  shown,  and  there  must  have  been  no  im- 
proper delay.  The  court  will  consider  all  the  circumstances 
and  exercise  a  careful  discretion. 

"  This  jurisdiction  is  applied  only  where  the  right  is  clearly 
established;  where  no  adequate  compensation  can  be  made 
in  damages,  and  where  the  delay  itself  would  be  a  wrong. 

"  The  case  must  be  one  of  strong  and  imperious  necessity, 
or  the  right  must  have  been  previously  established  at  law. 

"  The  right  must  be  clear  and  its  violation  palpable. 
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"  If  the  evidence  be  conflicting  and  the  injury  doubtful, 
this  extraordinary  remedy  will  be  withheld. 

"After  the  right  has  been  established  at  law,  a  court  of 
chancery  will  not,  as  of  course,  interpose  by  injunction.  It 
will  consider  all  the  circumstances,  the  consequences  of  such 
action,  and  the  real  equity  of  the  case." 

Now,  these  are  the  rules  with  regard  to  injunctions  that 
bind  the  administration  of  injunctive  relief  in  this  court. 
Apply  them  to  the  allegations  and  the  facts  in  this  cause. 
What  are  they  ?  I  have  already  shown  that  the  case  of  the 
plaintiff  acquired  no  additional  force  by  reason  of  the  alle- 
gation of  a  public  nuisance,  because  the  act  having  been  by 
authority  of  law,  the  question  of  public  nuisance  is  out  of 
the  case.  Then,  how  do  they  stand  with  regard  to  the  claim 
for  a  private  nuisance?  What  are  the  pretenses  which  they 
set  up? 

In  the  first  place,  as  I  have  said,  one  of  the  complainants 
owns  a  feed  store,  one  owns  a  drug  store,  one  owns  a  hotel, 
and  two  own  stove  stores,  in  a  crowded  thoroughfare,  Sev- 
enth street  north.  Now,  what  are  their  allegations?  They 
are  to  be  found  in  the  fourteenth  paragraph  of  the  amended 
bill.  It  is  to  be  observed  that  they  do  not  claim  on  account 
of  their  residence;  they  do  not  claim  on  account  of  private 
families;  there  is  no  allegation  of  that  sort  in  the  amended 
bill.  They  have  stricken  out  the  second  paragraph  of  the 
original  bill,  and  in  the  second  paragraph  of  their  amended 
bill,  they  simply  aver  themselves  to  be  the  owners  and  oc- 
cupants of  certain  establishments  and  buildings  in  the  city 
of  Washington,  describing  them  as  applied  to  the  uses  which 
I  have  just  designated.  Then  in  this  fourteenth  paragraph, 
they  lay  down  the  gravamen  ol  the  injury  of  which  they 
complain:  "That  the  said  poles,  if  erected,  will  seriously  and 
materially  interfere  with  the  use  of  the  said  portion  of  the 
said  street  and  the  ordinary  travel  thereon,  and  will  obstruct 
and  impede  the  ordinary  use  and  enjoyment  by  the  com- 
plainants  of  their  said  several  premises,  and  the  said  por- 
tion of  the  said  street,  both  as  a  highway  and  for  other 
purposes  for  which  the  same,  as  contiguous  to  their  said 
66 
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Reveral  respective  premises,  is  now  properly  and  lawfully  used 
by  the  complainants."  , 

Is  there  anything;  in  that  alleviation?  The  poles,  as  it 
appears,  are  to  be  placed,  according  to  the  proof  and  the 
sworn  answer,  at  the  distance  of  150  feet  apart  along  the 
line  of  the  curbstone  and  as  near  as  may  be  upon  the  divid- 
ing line  of  lots  and  never  in  front  of  the  entrance  of  any 
house  or  store  along  the  line  of  the  street.  That  is  the 
sworn  answer,  that  is  the  proof  and  that  is  the  fact. 

Now,  with  that  fact  staring  us  in  the  face,  is  it  not  too 
great  an  appeal  to  the  credulity  of  any  judicial  tribunal  to 
say  that  the  erection  of  poles  at  intervals  of  150  feet  along 
the  line  of  a  street  can  make  any  substantial  impediment 
to  the  entrance  of  any  business  place  on  such  street  ?  We 
have  those  things,  as  is  matter  of  public  notoriety,  all  over 
the  city  of  Washington,  all  over  the  crowded  cities  of  New 
York,  Philadelphia,  Boston,  Baltimore,  and  the  western 
cities.  And  we  have  not  been  shown  any  case  in  which  it 
has  ever  been  held  that  these  telegraph  companies  have  been 
restrained  from  the  exercise  of  their  business  or  the  erection 
of  their  poles  upon  the  ground  that  they  impeded,  in  point 
of  fact,  the  access  to  any  buc^iness  place  within  any  of  these 
cities.  And  it  cannot,  in  the  nature  of  things,  be  that  they 
do*  A  space  of  twelve  inches  which  is  about  the  average 
width  of  the  pole,  or  fifteen  inches,  if  you  please,  occupied 
at  intervals  of  150  feet,  can  be  no  practical  impediment  to 
the  approach  of  any  man's  house  along  any  street  of  the  city. 

The  next  allegation,  which  is  part  and  parcel  of  the  same, 
is  that  it  will  impede  and  interfere  with  the  complainants, 
their  families  and  their  customers  in  business  in  access  and 
approach  to,  and  departure  from  the  said  tenements  and 
premises.  How  can  the  entrance  to  a  doorway  be  largely 
impeded  by  a  pole  twelve  inches  wide  one  hundred  feet 
oft'?  And  they  do  not  offer  any  proof,  in  point  of  fact,  of 
any  such  impediment. 

Then  they  say  that  the  "  wires  proposed  to  be  strung  upon 
the  said  poles,  will,  if  so  strung,  be  liable  to  be  blown  down 
and  fall  upon  the  said  portion  of  the  said  street^  to  the 
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great  peril  of  the  complainants,  and  during  the  high  winds, 
which  prevail  in  the  said  city,  will  create  a  great  and  loud 
hissing  and  singing  noise,  to  the  disturbance  of  the  sle^ 
and  quiet  of  the  complainants  residing  in  their  vicinity." 

That  is  a  prospective  and  imaginary  difficulty,  and  it  may 
be  dealt  with  sufficiently  by  quoting  the  language  of  the 
Court  of  Appeals  of  the  State  of  Missouri  in  the  case  of 
Gay  vs.  Mutual  Union  Tel.  Co.,  12  Mo.  Ap.,  491 : 

*'The  fears  expressed  by  plaintiflPs  witnesses  that  the  vibra- 
tions of  the  pole  may  cause  the  area  wall  (which  prevented 
the  water  in  a  sewer  from  getting  into  plaintiffs  cellar),  to 
crack,  thus  letting  water  from  the  sewer  into  plaintiff's 
cellar ;  and  that,  by  reason  of  its  great  height,  it  may  be 
blown  down  in  some  unprecedented  storm,  are  mere  con- 
jectures, of  problematical  and  contingent  damage,  which 
is  not  likely  to  arise,  but  which,  should  it  arise,  under  such 
circumstances  as  would  impute  it  to  the  negligence  of  de- 
fendant, would  afford  ground  for  redress  in  an  action  at 
law  for  damages." 

The  utterance  of  that  enlightened  court  is  quite  a  suf- 
ficient answer  to  problematic  danger  which  these  complain- 
ants allege  here  with  a  view  to  arrest  a  great  work. 

The  complaint  also  alleges  :  *'  That  the  said  wires  will,  if 
erected,  seriously  and  materially  increase  the  danger  of  de- 
struction of  the  said  tenements  and  buildings  by  fire,  by 
their  liability  to  attract  lightning,  and  by  their  bringing 
into  proximity  to  the  said  tenements  and  buildings  the 
action  of  electricity  ;  and  that  they  will  also  seriously  hinder, 
impede  and  obstruct  the  operations  of  the  Fire  Department 
of  the  said  city  in  extinguishing  any  fire  or  fires  that  may 
occur  in  and  upon  the  said  tenements  and  buildings,  and 
will  interfere  with  access  to  and  escape  from  the  same  in 
case  of  necessity  on  account  of  such  fire  or  fires." 

This  completes  the  enumeration  of  the  grievances  that 
these  parties  complain  of.  The  answer  to  it,  besides  being 
obvious  to  the  common  sense  of  every  man,  will  be  found, 
if  there  be  need  to  refer  to  author  ity,  in  the  case  of  Rhodes 
vs.  Dunbar,  57  Penn.  St.  Rep.,  274,  and  in   the  case  of 
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The  Mayor  of  Baltimore  vs.  Radecke,  49  Md.,  228.  In  this 
last  case  there  was  an  application  to  restrain  the  erection 
and  maintenance  of  a  carpenter's  shop  which  was  ran  by 
a  steam  boiler  in  a  crowded  part  of  the  city,  where,  as  the 
parties  alleged,  there  was  a  most  imminent  danger  by  reason 
of  the  combustible  materials  used  there  of  setting  fire  to 
the  adjacent  property  and  by  enhancing  the  insurable  risks 
of  property  on  account  of  this  great  danger;  and  that  was 
the  point  of  injunctive  relief  made  by  the  parties.  The 
Court  of  Appeals  said  that  the  complaint  that  the  business 
conducted  was  dangerous,  and  conducted  with  combustible 
materials  brought  into  dangerous  proximity  to  the  fire  of 
the  boiler  of  the  engine,  subjecting  their  buildings  to  much 
hazard  and  their  merchandise  to  increased  danger  from  fire, 
raising  the  prices  of  insurance  and  exciting  the  fears  of 
neighboring  owners  for  the  safety  and  security  of  their 
property,  were  imaginary  dangers,  and  not  at  all — any  one 
or  all  of  them  put  together — the  occasion  for  injunctive 
relief  against  a  legitimate  business  prosecuted  in  a  legiti- 
mate way. 

This  disposes  of  each  and  all  of  the  objections  urged  in  the 
fourteenth  paragraph,  so  far  as  they  afi'ected  the  rights  of 
these  parties  as  the  foundation  for  their  claim  to  a  court 
of  chancery  for  injunctive  relief.  But,  assuming  that  there 
was  some  injury,  still  that  injury  would  not  of  necessity, 
would  not  of  itself,  justify  the  application  to  a  court  of 
chancery  for  relief.  As  I  have  said,  and  as  the  authorities 
lay  down  the  rule,  the  court  of  chancery  will  consider  all  the 
circumstances  and  equities  of  the  case;  and  where,  as  a  con- 
sequence of  its  interference,  the  hardship  upon  one  side 
would  be  immeasurably  greater  than  the  injuries  sustained 
by  the  other  it  will  not  interpose  the  extraordinary  remedy 
of  injunction,  but  will  leave  the  complainant  to  his  action 
at  law.  It  seems  to  this  court  that  it  would  be  an  extra- 
ordinary stretch  of  power  to  strike  down  a  great  com- 
Imercial  agency,  to  destroy  one  of  the  chief  instrumen- 
talities of  intercommunication  in  this  country,  because,  per- 
adventure,  lightning  might  be  passing  along  a  wire  and 
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strike  the  house  of  a  party  who  lived  uear  the  line  of  the 
telegraph,  or  that  it  increased  the  amount  of  his  insurance, 
or  that  it  made  some  noise  occasionally  which  excited  the 
nerves  of  a  restless  sleeper  so  that  he  was  made  unduly  watch- 
ful during  the  hours  of  the  night. 

These  general  views  seem  to  dispose  of  all  the  important 
questions  of  law  in  the  case,  as  also  they  dispose  of  the 
special  equity  set  up  by  the  complainants  in  the  cause.  In 
view  of  everything  connected  with  the  case  this  court  is 
of  opinion  that  there  is  no  foundation  whatsoever  for  the  ap- 
plication which  has  been  made  for  injunctive  relief,  and 
that  the  bill  of  the  complainants  ought  to  be  dismissed 
with  costs. 
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The  United  States  vs.  Charles  Hamilton. 

Crixinal  Docket.    No.  14,417. 

r  Decided  March  22,  1880. 

I  The  Chief  Justice  and  Justices  Cox  and  Mekbick  sitting. 

1.  It  is  error  to  charge  the  jury  that  the  accused  must  have  been  in  immi- 
nent peril  of  his  life  or  of  some  great  bodily  harm,  in  order  to  support  the 
defence  of  justifiable  homicide,  nor  will  the  error  be  cured  by  the  fact  that 
the  court,  at  the  close  of  the  charge,  in  a  colloquy  with  counsel,  assents 
to  a  suggested  modification  of  its  instruction  on  this  point,  when  it  does 
not  appear  that  the  jury's  attention  was  directly  called  to  the  matter. 

2.  Where  a  charge  of  great  length  is  so  delivered  as  to  render  it  susceptible 
of  different  intendments  in  the  minds  of  a  jury,  some  of  which  may  prove 
fatal  to  the  accused,  a  now  trial  will  be  granted,  although,  taking  the 
whole  charge  together,  the  law  was  stated  correctly. 

8,  It  is  error  to  charge  the  jury  that,  if  they  have  any  reasonable  doubt 
about  the  guilt  of  the  defendant  or  any  doubt  about  his  guilt,  they  may 
take  into  consideration  evidence  of  his  good  character,  as  that  is  calculated 
to  leave  the  jury  with  the  impression  that  only  in  doubtful  oases  can  evi- 
dence of  good  character  be  considered.  Evidence  of  good  character  is  the  eye 
glass  through  which  the  jury  are  to  look  at  the  whole  case  ;  it  does  not 
authorize  them  to  overrule  the  truth  or  to  disregard  the  force  of  other 
evidence,  but  it  is  to  be  oonsideiBd  and  weighed  with  aU  the  testimony  in 
the  case. 

The  Case  is  stated  in  the  opinion. 

A.  S.  WoRTHiNGTON  for  the  United  States. 

Thomas  F.  Miller  for  defendant. 

Mr.  Chief  Justice  Cartter  delivered  the  opinion  of  the 
court. 

In  the  case  of  the  United  States  against  Charles  Hamil- 
ton, the  defendant  was  indicted  for  murder  in  a  single  count, 
but  convicted  of  manslaughter  under  the  doctrine  that  every 
charge  of  murder  implies  the  offence  of  manslaughter. 

The  case  is  presented  to  us  on  the  assignment  of  two 
principal  errors;  first,  that  the  court  erred  in  charging  as 
to  the  law  of  self-defence ;  second,  that  the  court  erred  in 
charging  the  law  governing  evidence  of  good  character. 
The  charge  was  delivered  extemporaneously,  and  at  consid- 
erable length. 

The  court  told  the  jury  that  the  defendant  must  have 
been  in  imminent  and  absolute  peril  of  his  life  or  of  some 
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great  bodily  harm  to  justify  the  expression  of  violence  on 
his  part  imperiling  the  life  of  his  antagonist;  and  if  the 
case  had  involved  (as,  judging  from  the  charge,  the  court 
seemed  to  think  it  did),  the  simple  question,  whether  de- 
monstrative violence  on  the  one  side  with  a  bludgeon,  or 
with  an  implement  perilous  to  life,  would  justify  the  return 
of  violence  as  a  means  of  self-protection,  the  charge  of  the 
court  upon  that  subject  would  have  been  a  proper  exposition 
of  the  law. 

Afterwards,  however,  upon  being  requested  to  charge  that 
that  was  not  the  real  issue,  that  a  justification  for  killing 
in  self-defence  reached  further  back  than  that,  and  under- 
took to  inquire  into  the  undeveloped  purposes  of  the  ag- 
gressor— to  weigh  his  intentions  and  his  capacity  to  carry 
those  intentions  into  effect,  and  to  say  from  that  investiga- 
tion whether  the  defendant  had  reasonable  cause  to  appre- 
hend danger  to  his  life  or  other  grave  and  imminent  peril 
to  his  body,  and  not  as  the  court  had  instructed  that  the 
jury  must  find  from  the  testimony  that  the  defendant  was 
in  imminent  peril  of  his  life  or  some  great  bodily  harm, 
the  court  qualified  its  instruction.  But  what  embarrasses 
us  is  the  manner  in  which  this  qualification  was  made. 

No  doubt  a  lawyer  could  dissect  from  this  charge  a  pur- 
pose in  the  court  to  declare  that  it  was  not  necessary  that  a 
man  should,  as  a  matter  of  fact,  have  been  in  imminent 
peril  of  his  life ;  that  the  aggressor  should  exhibit  a  pistol  to 
justify  the  defendant  in  the  use  of  his  as  a  defence,  or  that 
only  where  the  bludgeon  was  raised  was  he  justified  in 
striking  him  down,  for  a  lawyer  would  have  followed  the 
court  along  in  its  charge,  and  worked  out  of  it  the  result, 
which  those  qualifications  were  intended  to  effect. 

But  are  laymen  expected  to  perform  the  work  of  a  law- 
yer? Instead  of  receiving  a  single,  simple  and  unembar- 
rassed affirmation  of  the  law,  are  they  to  be  left  to  construe 
the  meaning  of  a  charge  susceptible,  in  their  minds  of  different 
intendments,  some  of  which  may  prove  fatal  to  the  accused* 

Most  of  the  qualifications  of  this  charge  were  colloquial 
in  character;  that  is  to  say,  after  the  charge  was  delivered 
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in  the  colloquy  which  usually  arises  between  the  court  and 
counsel,  the  proposition  was  advanced  by  couasel,  and  as- 
sented to  by  the  court,  that  reasonable  occasion  for  appre- 
hension of  danger  to  life  or  limb  was  all  that  the  law 
demanded.  Now,  it  may  be  possible  that  the  jury  thought 
this  conversation  intended  for  them.  And  it  is  just  as  pos- 
sible that  they  thought  the  counsel  and  the  court  were  at- 
tending to  a  matter  which  did  not  concern  the  jury.  If 
the  court  had  turned  around  to  the  jury  in  response  to 
these  suggestions  of  counsel,  and  told  them  that  the  law  of 
the  subject  was  that  a  man  should  be  reasonably  convinced 
that  he  is  in  imminent  peril  of  life  or  of  bodily  harm,  it 
would  have  translated  the  whole  of  that  intercourse  to  the 
jury,  and  would  have  disembarrassed  this  charge  of  its  ob- 
jectionable features  in  this  respect.  But  it  is  very  diflScult 
to  say  here  whether  the  jury  regarded  this  colloquy  of  the 
court  both  with  the  public  prosecutor  and  with  the  counsel 
for  the  defence,  as  a  discussion  with  counsel  of  the  principles 
of  the  law  in  the  case,  or  as  a  direct  instruction  to  the  jury. 

Upon  the  whole,  therefore,  we  are  not  able  to  say  that  the 
minds  of  the  jury  may  not  have  been  led  astray  and  that 
they  did  not  adopt  the  original  declaration  of  the  court  as 
the  law  of  the  case.  These  views  have  resulted  in  our  con- 
clusion that  the  case  in  this  respect  was  a  mistrial  and  that 
the  judgment  should  be  reversed. 

We  think  also  that  the  office  of  good  character  as  an  ele- 
ment in  the  case  was  misconceived  by  the  court  or  for  the 
moment  lost  sight  of.  It  is  the  privilege  of  every  man  on 
trial  to  throw  the  weight  of  his  good  character  into  the  jury 
box.  He  has  a  right  to  it,  it  is  his  property,  he  has  earned 
it,  and  the  law  recognizes  it  as  a  factor  in  the  administration 
of  justice. 

The  instruction  of  the  court  upon  this  point  must  have 
left  the  jury  with  the  impression  that  it  is  only  in  doubtful 
cases  that  evidence  of  good  character  may  be  considered. 
.  They  were  told  that  if  they  had  reasonable  doubt  about 
the  guilt  of  the  defendant,  or  if  they  had  any  doubt  about 
the  guilt  of  the  defendant  (for  it  was  put  both  ways)  they 
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would  then  take  into  consideration  the  factor  of  good  char- 
acter. 

But  the  defendant  is  entitled  to  that  evidence  in  any  event. 

If  there  is  a  reasonable  doubt^  a  man  of  bad  character  is 
entitled  to  an  acquittal.  Because  he  is  a  rascal  is  no  reason 
why  he  should  be  punished  for  a  crime  which  he  is  not  proven 
beyond  a  reasonable  doubt  to  have  committed. 

But  the  rascal  is  not  entitled  to  the  benefit  of  good  char- 
acter in  the  consideration  of  the  question  of  his  guilt.  On 
the  other  hand  the  man  who  has  earned  a  good  character 
is  entitled  to  the  benefit  of  it  when  he  is  accused  of  a  crime 
inconsistent  with  that  character.  His  good  character  does 
not  authorize  the  jury  to  overrule  the  truth  or  to  disregard 
the  force  of  other  evidence.  But  it  is  an  eye-glass  through 
which  they  may  look  at  all  of  it.  If  their  consideration  of 
it  is  to  be  limited  only  to  doubtful  cases — where  they  would  be 
bound  to  acquit  anyway — evidence  of  good  character  would 
be  useless  to  a  man  at  the  very  time  when  he  needs  it  most, 
for  he  does  not  need  it  in  a  doubtful  case. 

There  are  cases  when  without  evidence  of  good  character 
a  jury  would  have  no  reasonable  doubt  of  a  man's  guilt,  but 
with  such  evidence  in  the  case  a  reasonable  doubt  might 
arise  sufficient  to  secure  a  verdict  of  acquittal,  this  shows 
that  evidence  of  good  character  is  an  element  which  is  to  be 
considered  and  weighed  with  all  the  testimony  in  the  case. 

The  judgment  is  reversed  and  a  new  trial  granted. 
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JoHir  J.  SCHILUNGBR  ET  AL.  • 
VS. 

Henry  L.  Cranford  et  al. 

f  Decided  July  6,  1885. 

I  Justices  Haoneb,  James  and  Merrioe  sitting. 

1.  The  inyention  set  forth  in  re-issued  letters-patent  granted  to  John  J. 
SchiUinger  May  2,  1871,  for  an  improved  concrete  pavement  considered 
..nd  the  claim  held  to  be  confined  to  "  the  arrangement  of  tar  paper  or  its 
equivalent  between  adjoining  blocks  of  concrete,  substantially  as  and  for 
the  purpose  described.*' 

2.  In  this  patent  the  '<  equivalent  "  of  the  tar  paper  must  be  held  to  mean 
some  flexible  or  manageable  substance,  but  the  use  of  sand  and  cement  for 
filling  the  interstices  between  the  separate  blocks  is  not  such  equivalent. 

8.  The  method  adopted  by  the  defendants  in  laying  artificial  stone  pave- 
ments was  as  follows  ;  He  prepares,  first,  the  bed  of  the  pavement,  and 
then  places  parallel  strips  of  plank  diagonally  across  it.  He  then  fills  the 
first  space  or  subdivision  with  a  mass  of  concrete  and  broken  stone  or  am- 
ilar  substance,  and  repeats  this  process  with  the  third  and  other  alternate 
subdivisions.  Then  a  large  iron  instrument  called  a  cleaver  is  driven 
through  or  nearly  through  the  concrete  mass  so  as  to  mark  off  these  sub- 
divisions into  blocks.  After  that  is  done,  a  different  substance,  mA,  concrdf, 
but  composed  of  cement  and  sand,  moistened  and  reduced  to  plastic  form, 
is  spread  over  the  concrete  and  rubbed  into  the  gaps  formed  by  the 
cleaver.  Then  the  whole  is  smoothed  over  and  the  top  surface  is  cut 
through  with  a  trowel  exactly  in  a  line  with  the  cuts  below.  That  is 
again  smoothed  over  and  what  is  called  a  "  jointer  *'  is  run  in  the  same 
lines  which  gives  the  pavement  the  appearance  of  aeparate  blocks.  The 
process  is  then  repeated  with  the  second,  fourth  and  other  alternate  subdi- 
visions until  the  whole  pavement  is  completed.  Beld,  not  an  infringe- 
ment of  Schillinger*s  Patent. 

4.  A  charge  of  fraud  in  obtaining  the  reissue  of  a  patent  cannot  be  consid- 
ered in  a  suit  for  an  infringement  of  the  reissued  patent ;  but  it  is  compe 
tent  for  the  court  to  examine  whether  the  reissue  comprehends  a  new  in- 
vention, and  if  it  shall  find  such  to  be  the  case,  to  pronounce  such  new 
grant  void. 

5.  Where  a  patentee  applies  for  a  reissue  under  section  4916  of  the  Revised 
Statutes,  and  files  a  corrected  specification  containing  new  matter,  but 
afterwards  files  a  *^  disclaimer,*'  as  provided  for  by  the  next  section,  such 
disclaimer,  if  broad  enough  to  withdraw  every  portion  of  the  new  claim, 
leaves  in  the  reissue  nothing  but  what  was  contended  for  in  the  first 
issue. 

6.  If  the  disclaimer,  however,  is  not  in  fact  as  comprehensive  as  it  was  in- 
tended to  be,  so  that  any  part  of  the  new  invention  inheres  in  the  reissue, 
then  such  part  of  the  new  matter  is  valueless  and  void,  and  must  be  dis- 
carded with  the  new  invention. 
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7.  Only  so  far  as  the  new  invention  can  be  fairly  considered  as  introduced  to 
explain  and  illustrate  the  first  invention,  apart  from  the  new  claim,  should 
it  be  looked  to  in  examining  the  extent  and  scope  of  the  old  claim  :  but 
the  matter  so  considered  must  be  only  such  explanations  or  illustrations 
as  the  patentee  would  have  set  forth  originally  in  his  application  for  the 
first  patent,  had  he  not  omitted  to  do  so  **  by  inadvertence,  accident  or 
mistake,  and  without  any  fraudulent  or  deceptive  intention.*' 

8.  The  omission  of  one  ingredient  of  a  combination  covered  by  any  claim  of 
a  patent  averts  any  charge  of  infringement  based  on  that  claim.  Every 
part  of  the  combination  claimed  is  conclusively  presumed  to  be  material  to 
the  combination,  and  no  evidence  to  the  contrary  is  admissible. 

9.  So,  where  a  patentee  states  in  his  specification  that  a  particular  part  of 
his  invention  is  to  be  constructed  of  a  particular  material,  and  states  or 
implies  that  he  does  not  contemplate  any  other  material  as  being  suitable 
for  the  purpose,  it  neemM  that  the  courts  will  not  treat  any  other  material 
as  the  equivalent  of  the  one  recommended  by  the  patent. 

Appeal  from  a  decree  of  the  Special  Term, 

The  Case  is  stated  in  the  opinion. 

Eppa  Hunton  for  complainants : 

When  the  first  claim  and  specification  relating  to  it  was 
disclaimed,  it  left  the  reissued  patent  good  for  the  second 
claim  and  its  relative  specifications.  The  patentee  then 
had  a  valid  patent  for  all  that  was  in  the  reissue  that  had 
not  been  disclaimed.  The  residue  not  disclaimed  was  not 
aflfect^d  by  the  disclaimer.  In  Gage  vs.  Herring,  107  U.  S., 
646,  Mr.  Justice  Gray,  delivering  the  opinion  of  the  court, 
says: 

*'The  invalidity  of  the  new  claim  in  the  reissue  does  not 
indeed  impair  the  validity  of  the  original  claim  which  is 
repeated  and  separately  stated  in  the  reissue  patent.  Un- 
der the  provisions  of  the  patent  act,  whenever,  through 
inadvertence,  accident  and  mistake,  and  without  any  wilful 
default  or  intent  to  defraud  or  mislead  the  public,  a  pat- 
entee in  his  specifications  has  claimed  more  than  that  of 
which  he  was  the  original  and  first  inventor  or  discoverer, 
his  patent  is  valid  for  all  that  part  which  is  justly  and 
truly  his  own,  provided  the  same  is  a  material  and  sub- 
stantial part  of  the  thing  patented  and  definitely  distin- 
guishable from  the  parts  claimed  without  right;  and  the 
patentee,  upon  seasonably  recording  in  the  Patent  OflSce  a 
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disclaimer  in  writing  of  the  parts  which  he  did  not  invent, 
or  to  which  he  has  no  valid  claim,  may  maintain  a  suit 
upon  that  part  which  he  is  entitled  to  hold."  Bev.  Stats., 
§§  4917,  4922;  O'Eeilly  va.  Morse,  15  How.,  62,  120,  121; 
Vance  vs.  Campbell,  1  Black,  427. 

The  action  of  the  Commissioner  of  Patents  in  granting  a 
reissue  is  conclusive  on  all  questions  except  fraud.  Curtis, 
§  282,  p.  351. 

In  a  suit  for  infringement  the  court  cannot  go  behind  the 
decision  of  the  Commissioner  and  inquire  into  the  frauds 
by  which  the  reissue  was  alleged  to  have  been  procured. 
Rubber  Co.  vs.  Goodyear,  9  Wall.,  788 ;  Foley  vs.  Harrison, 
15  How.,  448;  Eureka  Co.  vs.  Bailey  Co.,  11  Wall.,  488; 
Seymour  vs.  Osborne,  11  Wall,,  516. 

Are  the  pavements  laid  by  Cranford  for  the  District  of 
Columbia  and  ^or  the  Federal  Government  around  the  Gov- 
ernment reservation  south  of  the  Executive  Mansion  in- 
fringements of  the  Schillinger  patent? 

This  patent  was  before  Judge  Blatchford,  of  the  southern 
district  of  New  York,  in  the  case  of  Schillinger  vs.  Gunther, 
reported  in  14  Blatch.,  152. 

In  that  case  the  learned  judge,  who  has  been  considered 
a  leading  authority  on  patents,  held  that  the  patent  was 
construed  after  the  disclaimer  to  be  "for  a  concrete  pave- 
ment formed  in  blocks  or  sections  and  with  tar-pap^r  or  its 
equivalent  interposed  in  the  joints  during  the  process  of 
laying  the  pavement  to  make  the  sections  separable."  "It 
consists  in  the  artificial  division,  consequent  upon  interpos- 
ing tar-paper  or  temporarily  a  trowel  or  cutting  instru- 
ment to  fit  the  joint."  This  was  a  decision  on  the  report 
of  master  to  ascertain  the  profits.  The  same  case  was  be- 
fore Judge  Blatchford  again  and  also  before  Judge  Shep- 
man,  reported  in  17  Blatch.,  66.  In  every  cass  the  patent 
was  sustained  and  construed. 

In  1881  this  patent  was  before  Judge  Sawyer,  United 
States  circuit  judge  for  California,  in  the  case  of  The  Cali- 
fornia Artificial  Stone  Paving  Company  vs.  Ferine,  and 
Same  vs.  Molitor,  reported  in  8  Federal  Beporter,  821. 
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In  this  case  the  learned  judge  decided  that  "the  patentee 
is  entitled  to  all  the  benefits  which  result  from  his  inven- 
tion whether  he  has  specified  all  the  benefits  in  his  patent 
or  not."  "That  the  respondents  having  so  constructed 
their  pavements  as  to  gain  the  advantages  secured  by  the 
Schillinger  patent,  and  by  substantially  the  same  means, 
they  are  infringers  of  the  patent" 

How  were  the  pavements  in  these  two  cases  laid? 

From  the  opinion  and  decisions  of  the  judge  we  learn 
that  these  pavements  were  laid  as  follows: 

"They  first  laid  down  a  section  as  wide  as  the  blocks 
were  wanted  and  tamped  it  down  solid;  when  partially  set 
these  sections  were  cut  into  blocks  of  proper  length  with  a 
trowdj  the  trowel  cutting  to  a  greater  or  less  depth  accord- 
ing to  the  character  of  the  material.  Into  the  open  joint 
thus  made  with  the  trowel  was  floated  or  rubbed  some  of 
the  same  material  of  which  the  block  was  composed.  Then 
a  top  layer  of  finer  material  containing  a  larger  portion  of 
cement  was  laid  on  the  lower  section,  pressed  down  and 
smoothed  over;  the  trowel  was  then  passed  along  the  top 
layer,  cutting  partially  or  wholly  through  it,  directly  over 
the  cutting  below;  the  joint  thus  made  in  the  upper  layer 
was  then  smoothed  over,  and  a  joint  marker,  having  a 
tongue  from  a  sixteenth  to  an  eighth  of  an  inch  in  depth, 
was  run  over  the  line  of  the  cuttings,  marking  oflF  the  joints." 

The  judge  says  in  the  course  of  his  able  opinion: 

"Now  the  Schillinger  patent  is  evidently  a  valuable  pat- 
ent— Schillinger  was  the  first  man  who  ever  made  pavements 
of  this  chacacter.  Immediately  after  its  discovery  it  went 
rapidly  into  very  general  use ;  and  other  parties  began  to 
infringe.  The  first  infringers,  as  Judge  Blatchford  states, 
cut  joints  and  filled  them  with  pitch  or  asphaltum."  "By 
Judge  Blatchford  it  was  held  that  the  pitch  or  asphaltum 
which  was  filled  into  the  cuts  along  the  joints  effected  the 
same  purpose  as  and  was  the  equivalent  of  the  tar-paper. 

"Infringers  then  tried  various  ingenious  methods  of 
evading  the  patent.  The  next  course  adopted  was  the  fill- 
ing of  the  cuts  or  joints  by  pouring  in  cement,  which  is 
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one  of  the  component  parts  of  the  material  of  which  the 
pavement  is  formed,  in  the  same  way  that  the  pitch  or  as- 
phaltum  was  used.  This  was  held  to  he  an  equivalent  of 
tar-paper  and  an  infringement. 

"  Then  it  was  held  that  it  was  not  necessary  that  there 
should  be  any  material  permanently  interposed  in  the  cuts 
or  joints,  but  that  if  the  joints  were  made  during  the  process 
of  formation,  by  inserting  the  trowel  or  other  instrument 
cutting  a  joint  substantially  as  was  done  in  this  case,  then 
the  complainant's  patent  was  infringed."  Schillinger  vs, 
Hurlbut. 

In  this  case  Judge  Blodgett,  of  the  northern  district  of 
Illinois,  approves  and  sustains  the  prior  decisions. 

This  patent,  its  validity  and  the  infringement  of  it  have 
also  been  before  Judge  Sage  of  the  United  States  Circuit 
Court  of  Ohio.  It  was  decided  in  1884.  Kuhl  vs.  Mueller 
et  cU.,  21  Fed.  Rep.,  510. 

The  judge  sustains  the  patent  and  declares  the  pavement 
laid  an  infringement. 

This  patent  was  again  before  Judge  Blatchford  in  the 
case  of  Schillinger  vs.  Greenway  Brewing  Company,  reported 
in  21  Blatchford,  383, 

The  judge  in  this  case  reviewed  all  the  cases,  and  in  an 
elaborate  opinion  sustained  the  patent  and  decided  that  the 
pavement  laid  by  defendant  was  an  infringement. 

It  has  also  been  before  the  Supreme  Court  of  the  District 
of  Columbia  in  the  case  of  Schillinger  vs.  Metropolis  Pav- 
ing Co.,  No.  2464,  Equity  Docket  11.  In  this  case  also  the 
complainant  was  successful  in  maintaining  the  validity  of 
the  Schillinger  patent,  and  obtained  a  perpetual  injunction 
against  its  use. 

It  will  be  observed  by  a  comparison  of  these  decided  cases 
that  not  one  of  them  is  so  clear  an  infringement  as  the 
pavements  laid  by  Cranford  and  involved  in  the  case  now 
before  the  court. 

In  this  case  u  sharp  cleaver  four  feet  long  and  five  or  six 
inches  wide  was  mauled  into  the  first  course,  and  was  de- 
signed to  divide  most  effectually  into  blocks  or  squares  this 
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course.  The  division  was  unquestionably  eflfected  in  most 
if  not  all  instances.  The  division  of  second  course  was  as 
eflfectually  made  by  the  trowel  and  joint  marker.  Now  com- 
pare the  construction  of  these  pavements  with  any  passed 
upon  and  adjudged  to  be  infringements  in  the  cases  cited^ 
and  it  will  be  found  that  these  pavements  are  more  clearly 
infringements  of  the  Schillinger  patent  than  any  other. 
Indeed,  it  is  difficult  to  see  how  the  infringement  could  be 
made  clearer  without  the  use  of  tar-paper  itself. 

Cook  &  Cole  and  Enoch  Tottbn  for  defendants ; 

The  improvement,  if  indeed  it  be  one,  is  not  an  invention 
or  a  discovery  within  the  meaning  of  the  patent  laws  of 
the  United  States,  so  as  to  authorize  the  granting  of  a  pat- 
ent therefor.  Beecher  M'f'g  Co.  vs.  Atwater  MT'g  Co., 
114  U.  S.,  523;  Thompson  et  cd.  vs.  Boisselier  et  al,  114  U. 
S.,  1;  Stevenson  vs.  Brooklyn  R.  R.  Co.,  114  U.  S.,  149; 
Hullister  vs.  M'f 'g  Co.,  113  U.  S.,  59 ;  Morris  vs.  McMillin, 
112  U.  S.,  244;  Phillips  vs.  Detroit,  111  U.  S.,  604;  Manu- 
facturing Co.  vs.  West  et  al.,  Ill  U.  S.,  490;  R.  R.  Co. 
vs.  Locomotive  Co.,  110  U.  S.,  490;  Bussey  vs.  M'f'g  Co., 
110  U.  S.,  131;  Double-Pointed  Tack  Co.  vs.  M'f'g  Co., 
109  U.  S.,  117;  King  vs.  Gallun,  109  U.  S.,  99;  Slaw- 
son  rs.  The  R.  R.  Co.,  107  U.  S.,  649 ;  Atlantic  Works  vs. 
Brady,  107  U,  S,,  192;  Hall  vs.  MacNeale,  107  U.  S.,  90; 
Vinton  vs.  Hamilton,  104  U.  S.,  485 ;  Terhune  vs.  Phillips, 
99  U.  S.,  592 ;  Dunbar  vs.  Myers,  94  U.  8.  187. 

The  reissue  is  void  because  for  a  diflFerent  invention  from 
that  specified  in  the  original  patent.  Rev.  Stats.  U.  S., 
§4916;  Mahn  vs.  Harwood,  112  U.  8.,  359,  and  authorities 
there  cited. 

But  if  this  were  not  so  it  is  void  as  to  everything  not 
embraced  in  the  original.     Ibid. 

The  reissue,  as  modified  by  the  disclaimer,  covers  the 
same  as  and  no  more  than  the  original,  and  is  for  that  rea- 
son voii     McMurray  vs.  Mallory,  111  U.  S,,  97. 

The  reissued  patent  is  void  because  no  disclaimer  has 
been  filed  as  to  the  District  of  Columbia,     Rev.  Stats.  U. 
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a,  §§  4917,  4922;  Wythe  r*.  Stone,  1  Story,  C.  C.  R.,  273; 
Eeed  w.  Cutter,  1  Story,  C.  0.  R.,  590  ;  Walker  on  Patents, 
§§  203,  204,  206,  and  authorities  there  cited. 

Both  Justices  Blatchford  and  Sage,  in  construing  this 
patent,  have  said  that  after  the  disclaimer  nothing  remained 
but  this  second  claim  of  the  reissue,  which  was  identically 
the  same  as  the  single  claim  in  the  original.  Schillinger 
V8,  Gunther,  15  Blatch.,  305;  Kuhl  V8.  Mueller,  Official 
Gazette  Patent  Office,  Aug.  5,  1884,  p.  541. 

And  clearly,  without  the  aid  of  the  disclaimer,  the  reissue 
can  be  valid,  if  at  all,  for  only  what  was  embraced  in  the 
original.     Coon  V8,  Wilson,  113  U.  S.,  268,  cases  there  cited. 

If  a  patentee,  after  he  has  obtained  his  patent,  acquiesces 
without  objection  for  a  series  of  years  in  the  known  public 
use  by  others  of  his  invention,  such  conduct  will  amount 
to  an  actual  abandonment  or  surrender  of  his  rights  under 
his  patent.     Wythe  vs.  Stone,  1  Story,  C  0.  R., 


Mr.  Justice  Haqner  delivered  the  opinion  of  the  court. 

This  is  a  bill  filed  by  Mr.  Schillinger,  in  his  own  name  as 
patenteee,  and  by  various  co-plaintiflfs,  as  assignees  within 
the  District  of  Columbia,  of  portions,  amounting  now  in  all 
to  six-sevenths,  of  a  patent. 

The  bill  alleges  that  the  defendant  Cranford  had  in- 
fringed these  patent  rights,  and  calls  for  an  injunction  and 
an  accounting. 

There  is  a  large  mass  of  testimony  in  the  case  which  we 
have  carefully  examined.  It  discloses  diflTerences  in  state- 
ments of  the  witnesses  of  the  opposing  parties,  both  as  to 
the  details  of  the  process  of  laying  the  pavement  used  by 
Cranford,  and  also  as  to  his  purpose  in  following  those  &^ 
tails.  But  the  weight  of  the  evidence  shows  that  the  mode 
in  which  Cranford  lays  his  payment  is  substantially  as 
follows :  He  prepares  first  what  may  be  called  the  bed  of  the 
pavement,  and  then  places  parallel  strips  of  plank  diagonally 
from  the  curb  across  this  bed  of  the  pavement  towards  the 
houses  fronting  on  the  street.  He  then  begins  with  the 
first  subdivision  formed  by  these  boards  and  fills  the  space 


ScniLLiKQER  V,  Cranporb.  457 

between  them  with  a  mass  of  concrete,  composed  of  Port- 
land cement,  sand,  and  some  broken  stone  or  other  similar 
substance.  Having  done  that  he  goes  to  the  third  subdivis- 
ion in  order,  and  the  same  process  is  repeated  there.  He 
then  takes  a  large  iron  instrument  called  a  cleaver,  and 
drives  it  down  a  considerable  distance,  entirely  through 
or  nearly  through  the  concrete  mass  so  as  to  mark  off 
these  subdivisions  into  blocks.  After  that  is  done,  he 
takes  a  different  substance,  not  concrete,  but  composed  of 
cement  and  sand,  moistened  and  reduced  to  plastic  form, 
and  uses  it  as  an  additional  or  top  coating  over  the  con- 
crete. This  is  spread  on  the  subdivisions  across  which  the 
cleaver  has  left  these  gaps,  and  then  the  whole  surface  is 
"rubbed  down."  Necessarily  portions  of  this  last  substance 
intrude  themselves  into  the  gaps.  After  that  has  been 
made  perfectly  smooth  the  workman  takes  a  trowel  and  cuts 
through  the  top  surface  exactly  in  a  line  with  the  cuts  below. 
Again  that  is  smoothed  over,  and  then  what  is  called  a 
"jointer"  is  run  in  the  same  lines;  and  when  this  has  been 
completed  the  pavement  has  the  checkered  or  tassellated  ap- 
pearance of  separate  blocks.  He  repeats  this  process  with 
the  second  and  fourth  subdivisions,  and  finishes  the  remain- 
ing subdivions  alternately. 

Then  as  to  the  motives  with  which  he  follows  these  de- 
tails which  I  have  described.  The  plaintiffs  say  that  his 
purpose  is  to  form  separate  blocks,  so  that  each  can  be  taken 
up  without  injury  to  the  adjacent  blocks,  and  also  to  prevent 
the  cracks  which  may  occur  in  one  block  from  running 
across  continuously  into  the  other  blocks.  And  they  say, 
as  proof  of  their  assertions,  that  the  blocks  which  Cranford 
thus  forms  can  be  taken  up  separately,  and  have  been  so 
taken  up ;  and,  also,  that  the  proof  shows  that  the  cracks  are 
controlled  by  the  lines.  Cranford  admits  that  the  effect  of 
his  method  is  to  make  the  joints  weak;  but  he  denies  that 
his  purpose  in  making  the  cuts  is  to  allow  the  taking  up  of 
blocks  separately;  and  he  further  denies  that  in  point  of 
fact  that  they  can  be  taken  up  separately ;  and  he  produces 
exhibits  to  show,  and  some  of  his  witnesses  testify,  that  ef-. 
58 
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forts  repeatedly  made  to  take  up  any  one  of  the  blocks  with- 
out injuring  the  others  proved  abortive;  and,  again,  that  so 
far  from  the  cracks  having  been  controlled  by  the  lines  in 
the  pavements  laid  by  him,  they  run  indiscriminately,  at 
their  own  will,  across  the  lines. 

This  is  about  the  state  of  the  proof. on  this  point;  the 
principal  conflict  in  the  evidence  being  as  to  the  motives  of 
Cranford  in  following  these  details  in  the  fabrication. 

It  has  been  much  insisted  on  behalf  of  the  complainants 
that  this  question  has  been  so  frequently  answered  in  a 
manner  favorable  to  their  pretensions  by  several  of  the 
circuit  and  district  courts  of  the  United  States,  that  it 
should  be  considered  res  judicata,  and  our. only  course 
should  be,  upon  the  facts  before  us,  to  acquiesce  in  those 
decisions  and  decide  this  case  in  their  favor. 

On  the  other  side,  we  have  have  been  referred  to  decisions 
of  similar  courts,  which  it  is  insisted  by  the  defendant  are 
inconsistent  with  those  referred  to  by  the  complainants. 
This  court,  like  other  courts  of  the  country,  is  charged  with 
.the  examination  for  itself  of  the  questions  involved  in  com- 
plaints of  infringement;  and  the  circumstance  that  to  this 
court,  located  at  the  seat  of  government,  is  entrusted  the 
exceptional  jurisdiction  of  determining  appeals  from  the 
decrees  of  the  Commissioner  of  Patents,  may  well  be  con- 
sidered as  imposing  upon  it  a  special  duty  of  making  such 
examinations  with  care,  and  of  deciding  only  upon  its  own 
conviction  of  the  merits  of  the  cay. 

This  course  we  have  pursued  in  similar  cases,  as  in  that 
of  the  Dental  Vulcanite  Company  va,  Brightwell,  Mac  A.  & 
Mackey,  74,  where  we  were  much  pressed  with  the  weight 
of  a  number  of  decisions  in  other  circuit  courts  which  had 
declared  the  use  of  celluloid  to  bfe  an  infringement  of  a 
previous  patent ;  and  especially  to  the  ruling  to  that  effect 
in  the  District  of  Maryland  nearest  to  the  seat  of  our  juris- 
diction. But  we  felt  constrained  to  decide  otherwise  upon 
a  careful  examination  of  the  case,  and  that  ruling  was  after- 
wards decided  by  the  Supreme  Court  of  the  United  States, 
in  a  similar  case,  to  be  correct. 
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Entertaining  the  highest  respect  for  the  learning  and 
ability  of  the  learned  judges  whose  opinions  were  referred 
to,  we  must  yet  do  what  they  themselves  felt  obliged  to  do; 
and  we  proceed  to  examine  this  matter  for  ourselves. 

Approaching  the  question  therefore,  as  a  new  one,  we  are 
to  enquire  what  was  the  object  and  scope  of  the  invention 
secured  to  Schillinger  by  the  patents  relied  on,  as  disclosed 
by  his  applications  and  the  patents  themselves.  Schil- 
linger's  original  patent  was  issued  the  19th  of  July,  1870. 
On  the  21st  of  the  following  May  he  claimed  the  benefit  of 
the  provisions  of  section  4916  of  the  Revised  Statutes,  which 
(omitting  words  unimportant  here)  declares  that: 

"  Whenever  any  patent  is  inoperative  or  invalid  by  rea* 
son  of  a  defective  or  insufficient  specification,  or  by  reason 
of  the  patentee  claiming  as  his  own  invention  or  discovery 
more  than  he  had  the  right  to  claim  as  new ;  if  the  error 
has  arisen  by  inadvertence,  accident  or  mistake,  and  with- 
out any  fraudulent  or  deceptive  intention,  the  Commissioner 
shall,  on  the  surrender  of  such  patent  and  the  payment  of 
the  duty  required  "by  law,  cause  a  new  patent  for  the  same 
invention,  and  in  accordance  with  the  corrected  specification 
to  be  issued  to  the  patentee. 

"  Every  patent  so  reissued,  together  with  the  corrected 
specification,  shall  have  the  same  effect  and  operation  in  law 
on  the  trial,  &c.,  as  if  the  same  had  been  originally  filed  in 
such  corrected  form,  but  no  new  matter  shall  be  introduced 
into  this  specification,  &c.*' 

Notwithstanding  the  positiv^e  provisions  of  this  statute, 
Schillinger  admits  that  "new  matter"  was  introduced  into 
the  amended  specifications,  and  that  the  new  patent  was 
not  for  the  same  invention  alone. 

To  avoid  the  consequence  of  this  illegal  enlargement  of 
the  patent,  in  February,  1875,  he  availed  himself  of  an- 
other privilege  given  by  section  4917  of  the  Revised  Stat- 
utes, which  declares  (omitting  words  unimportant  in  this 
connection)  that  "  whenever,  through  inadvertence,  acci- 
dent or  mistake,  and  without  any  fraudulent  or  deceptive 
intention,  a  patentee  has  claimed  more  than  that  of  which 
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he  was  the  original  or  first  inventor  or  discoverer,  his  pat- 
ent shall  be  valid  for  all  that  part  which  is  truly  and  justly 
his  own,  provided  the  same  is  a  material  or  substantial  part 
of  the  thing  patented ;  and  any  such  patentee,  &c.,  may,  on 
payment  of  the  fee,  &c.,  make  disclaimer  of  such  parts  of 
the  thing  patented  as  he  shall  not  choose  to  claim  or  to 
hold  by  virtue  of  the  patent,  &c.  Such  disclaimer  shall  be 
in  writing,  attested,  &c.,  and  it  shall  thereafter  be  consid- 
ered as  part  of  the  original  specification  to  the  extent  of  the 
interest  possessed  by  the  claimant,  &c." 

There  can  be  no  doubt  that  the  reissued  patent,  after  the 
filing  of  the  disclaimer,  ceased  to  have  any  operation  be- 
yond the  grant  in  the  original  patent;  and  that  no  omis- 
sions in  the  new  specifications  of  expressions  found  in  the 
original,  and  no  addition  in  the  new  specifications  of  expres- 
sions not  contained  in  the  original,  can  have  the  efl*ect  to 
enlarge  or  to  diminish  the  first  grant.  As  all  the  decisions 
about  this  patent  agree,  Schillinger's  rights  under  the  new 
patent,  after  the  disclaimer,  were  the  same  as  those  under 
the  first  patent — no  more  and  no  less.  But  as  it  is  construed 
by  the  complainant,  he  obtained  as  much  by  the  first  appli- 
cation as  he  would  have  done  if  it  had  been  in  the  exact 
language  of  the  second,  and  had  explicitly  included  the  new 
claim  which  was  introduced  for  the  first  time  in  the  second 
application. 

It  is  therefore  proper  to  examine  the  original  specifi- 
cations and  patent  with  care.  By  section  4888  of  the  Re- 
vised Statutes  of  the  United  States  it  is  provided  (omitting 
words  here  unimportant) :  • 

"Before  any  inventor  shall  receive  a  patent  for  his  inven- 
tion he  shall  file,  with  his  written  application  to  the  Com- 
missioner of  Patents,  a  written  description  of  the  same,  and 
of  the  manner  and  process  of  making,  constructing,  com- 
pounding and  using  it,  in  such  full,  clear,  concise  and  exact 
terms  as  to  enable  any  person  skilled  in  the  art  or  science 
to  which  it  appertains  or  with  which  it  is  most  nearly  con- 
nected, to  make,  construct,  compound  and  use  the  same; 
and  in  case  of  a  machine  he  shall  explain  the  principle 
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thereof,  and  the  best  mode  in  which  he  has  contemplated 
applying  that  principle  so  as  to  distinguish  it  from  other 
inventions ;  and  he  shall  particularly  point  out  and  dis- 
tinctly claim  the  part,  improvement  or  combination  which 
he  claims  as  his  invention  or  discovery." 

In  compliance  with  this  requirement,  in  the  commence- 
ment of  the  original  specifications,  Schillinger  declares  that 
they  "contain  such  full,  clear  and  exact  description  of  his 
invention  as  will  enable  those  skilled  in  the  art  to  make 
and  use  the  same." 

He  then  proceeds  to  state  in  general  terms,  first,  what 
his  invention  has  relation  to;  second,  what  it  consists  of ; 
third,  the  substance  or  material  involved  in  its  production ; 
and  fourth,  the  result  designed  as  follows:  "The  invention 
relates  to  pavements  for  sidewalks  and  other  purposes." 
"It  consiatSy  in  combining  with  the  joints  of  concrete  pave- 
ment, strips  of  tar-paper,  or  other  equivalent  material,  ar- 
ranged between  the  several  blocks  in  such  manner  as  to 
produce  a  suitable  tight  joint  and  yet  allow  the  blocks  to  be 
raised  separately  without  affecting  or  injuring  the  blocks 
adjacent  thereto." 

The  substance  or  materials  required  are  said  to  be,  first, 
tar-paper  in  strips  or  its  equivalent;  and  second,  blocks  of 
concrete  placed  in  juxtaposition.  The  combination  of  tKese 
articles  is  to  be  effected  in  the  joints  of  the  several  blocks, 
and  the  resvU  is  the  production  of  "a  suitable  tight  joint." 

After  this  general  statement  he  describes  the  particular 
method  he  adopts  in  carrying  out  his  invention.  The  con- 
crete is  to  be  formed  "by  mixing  cement  with  sand  and 
gravel,  or  other  suitable  materials,  to  form  a  suitable  plastic 
composition,"  not  confining  himself  to  particular  propor- 
tions in  making  the  concrete  composition.     He  proceeds: 

"While  the  mass  is  plastic,  I  lay  or  spread  the. same 
upon  the  foundation  or  bed  of  the  pavement,  either  in  molds 
or  between  movable  joists  of  the  proper  thickness  so  as  to 
form  the  edges  of  the  concrete  blocks  a,  a,  &c.  When  the 
block  a  has  been  formed,  I  take  strips  of  tar-paper,  6,  of  a 
width  equal,  or  almost  equal,  to  the  heighth  of  the  block, 
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and  place  them  up  against  the  edges  of  the  block  in  such 
manner  that  they  form  the  joints  between  such  block  and 
the  adjacent  blocks.  After  completing  one  block,  a,  I  place 
the  tar-paper,  6,  along  the  edge  where  the  next  block  is  to 
be  formed,  and  I  put  the  plastic  composition  for  such  next 
block  up  against  the  tar-paper  joint  and  proceed  with  the 
formation  of  the  new  block  until  it  is  completed.  In  this 
manner  I  proceed  in  making  all  the  blocks  until  the  pave- 
ment is  completed,  interposing  tar-paper  between  their 
several  joints  as  described." 

He  then  states  in  detail  the  result: 

"The  paper  constitutes  a  tight,  water-proof  joint ;  but  it 
allows  the  several  blocks  to  heave  separately  from  the  ef- 
fects of  frost,  or  to  be  raised  or  removed  separately,  when- 
ever occasion  may  arise,  without  injury  to  the  adjacent 
blocks.  The  paper  does  not  adhere  when  placed  against 
the  edge  of  the  fully  formed  block,  and  therefore  the  joints 
are  always  free  between  the  several  blocks,  although  ad- 
herence may  take  place  between  the  paper  and  the  plastic 
edges  of  the  blocks  which  are  formed  after  the  paper  joints 
are  set  up  in  place." 

.  And  he  concludes  with  this  statement  of  the  extent  of  his 
invention : 

"  What  I  claim  as  new,  and  desire  to  secure  by  letters 
patent,  is: 

"The  arrangement  of  tar  paper,  or  its  equivalent,  be- 
tween adjoining  blocks  of  concrete,  substantially  as  and  for 
the  purpose  described." 

It  seems  plain  to  us  that  the  only  claim  of  Schillinger,  as 
thus  set  forth  in  his  specification,  was  to  a  combination^  which 
would  furnish  a  complete  and  efficient  method  of  separating 
adjoining  blocks  of  concrete,  by  the  simple  expedient  of  in- 
terposing strips  of  tar  paper,  or  of  some  equivalent  material^ 
between  the  joints  of  the  adjacent  blocks ;  and  that  no  further 
invention  had  suggested  itself  to  him  up  to  that  time. 

To  the  extent  of  his  claim,  thus  defined  by  himself,  the 
United  States  granted  him  an  exclusive  right  of  manufac- 
ture, which  none  could  exercise  without  the  purchase  of  the 
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privilege,  and  which  could  not  be  infringed  without  repara- 
tion. If  he  had  then  made  good  his  claim  to  more  he  might 
equally  have  received  an  enlarged  privilege.  But  he  ob- 
tained at  that  time  all  he  claimed.  One  seeking  a  monopoly, 
which  for  seventeen  years  is  to  levy  a  tax  upon  the  whole 
country,  for  the  use  of  a  device  which  may  occur  to  many 
others  many  times  during  the  life  of  the  monopoly,  but  who 
are  forbidden  to  use  their  invention  because  a  patentee  has 
outstripped  them,  may  surely  be  required  to  use  plain 
terms  that  plain  people  may  be  able  to  understand,  explaining 
what  it  is  he  claims  to  have  invented.  The  purchaser  of  a 
right  under  the  patent  is  entitled  to  find  in  the  specifica- 
tion a  full,  clear,  concise  and  exact  description  of  the  inven- 
tion, to  enable  him  to  make,  construct,  compound  and  use 
the  same ;  and  the  patentee  declared  that  he  had  furnished 
such  description.  It  is  also  held  by  the  authorities  that  the 
further  object  of  the  specification  is  that  after  the  expira- 
tion of  the  term  the  public  shall  have  the  benefit  of  the 
invention.     2  Greenl.  on  Ev.,  sec.  490. 

It  is  insisted,  however  by  the  complainants,  that  within 
the  terms  of  the  re-issued  patent  are  contained  claims 
greatly  more  comprehensive  than  the  one  we  have  found 
allowed  in  the  original. 

First.  It  is  said  that  any  substance  which  may  be  inter- 
posed between  the  adjacent  blocks  is  the  equivalent  of  the  tar 
paper;  and  particularly  that  the  interposition  of  a  portion 
of  the  concrete  of  which  the  blocks  are  made,  or  of  a  mix- 
ture of  cement  and  sand  used  as  the  surface  coat  and  formed 
of  a  composition  different  from  that  suggested  by  Schillinger, 
would  constitute  an  infringement. 

Second.  That  the  interposing  substance  need  not  be  left 
permanently  between  the  blocks,  but  that  the  temporary  in- 
sertion of  an  instrument,  as  an  iron  trowel,  between  the 
separate  blocks  would  be  an  infringement. 

Third.  That  the  patent  would  be  infringed  simply  by  the 
running  of  a  marker  to  the  depth  of  part  of  an  inch 
through  to  a  coat  of  cement  and  sand  and  laid  on  top  of  a 
layer  of  concrete,  provided  the  effect  of  the  mark  would  be 
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to  control  the  cracks  and  prevent  them  from  running  from 
one  block  into  another,  or  would  enable  the  separate  blocks 
to  be  taken  up  without  any  or  with  less  injury  to  the  adja- 
cent blocks. 

And,  finally,  that  the  patent  comprehended  the  formation 
of  sections  or  separate  blocks  of  concrete  on  the  ground, 
which  could  be  taken  up  without  injuring  the  adjoining 
blocks. 

Are  these  claims,  or  is  either  of  them,  justly  within  the 
scope  of  the  original  specifications  and  patent? 

First;  the  language  of  the  patentee  in  describing  the 
mode  of  making  and  using  the  invention  seems  to  exclude 
the  idea  that  concrete  composed  of  sand,  cement  and  gravel, 
or  other  suitable  material,  could  have  been  in  his  mind  as  a 
possible  equivalent  of  the  tar  paper. 

Examining  this  description  we  find  that  whatever  may  be 
the  equivalent  of  the  tar  paper  is  to  be  "arranged"  or  "in- 
terposed" between  the  blocks;  implying  a  fixing  with  de- 
sign, and  not  the  chance  falling  of  the  substance  into  the  crev- 
ices. The  substance  must  be  in  "strips"  or  in  some  equiva- 
lent form,  according  to  the  fair  construction  of  the  language, 
and  must,  therefore,  be  of  a  composition  capable  of  as- 
suming such  form;  for  the  workman  has  "to  take  strips"  of 
a  proportionate  width  about  equal  to  the  height  of  the  block, 
and  "to  place  them  [the  strips]  up  against  the  edges  of  the 
block  in  such  a  manner  that  they  [the  strips]  form  the  joints," 
&c.,  and  the  tar  paper,  or  its  equivalent,  then  "constitutes  a 
tight,  waterproof  joint,"  which  "does  not  adhere  when 
placed  against  the  edge  of  the  fully  formed  block,"  but 
may  adhere  "to  the  plastic  edges  of  the  blocks,  which  are 
formed  after  tar  paper  joints  [or  joints  of  the  equivalent 
substance]  are  set  up  in  place." 

Not  one  of  these  methods  is  practicable,  if  concrete  or 
cement  and  sand,  are  substituted  for  the  tar  paper.  These 
materials  cannot  be  made  into  strips  or  equivalent  forms,  or 
be  arranged  in  the  mode  specified.  The  concrete  necessarily 
containing  gravel  or  similar  hard  substances,  could  not  well 
be  pushed  into  the  narrow  crevice  only  wide  enough  to  be 
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filled  by  the  thin  paper;  nor  could  either  substance  make  a 
tight  waterproof  joint. 

According  to  the  explicit  declaration  of  the  patentee,  im- 
mediately upon  the  formation  of  the  first  block  and  before 
it  can  harden,  he  puts  the  plastic  composition  for  the  next 
block  up  against  the  tar-paper  joint.  This  does  not  con- 
template the  existence  of  any  gap  or  crevice  requiring  any- 
thing to  fill  it  up,  as  the  new  block  is  built  directly  against 
the  old  one  ;  without  any  such  delay  as  occurs  in  the  Cran- 
ford  method  which  builds  the  blocks  in  alternate  subdivis- 
ions, the  blocks  in  the  first  and  third  subdivisions  being 
formed  before  those  in  the  second  or  intervening  subdivision 
are  begun. 

The  drawings  accompanying  the  specifications  and  which 
by  law  form  part  of  it,  would  suggest  to  no  one  inspecting 
them  the  idea  of  separating  the  blocks  as  they  are  made, 
either  by  concrete  or  by  cement  and  sand,  or  by  the  blade 
of  a  trowel  only  temporarily  interposed.  The  interposed 
substance  is  there  delineated  as  forming  a  permanent  part 
of  the  pavement,  as  much  as  the  blocks  themselves,  although 
as  a  very  narrow  strip. 

But  even  if  the  gravel  concrete  could  be  made  fine  enough 
to  be  then  pushed  into  the  crevice  between  the  old  and  the 
new  block,  as  it  would  be  no  older  than  that  forming  the 
new  block,  it  would  be  equally  soft  and  plastic.  It  would 
not,  therefore,  constitute  an  intervening  substance  of  a  con- 
sistency or  adhesiveness  different  from  the  substance  of  the 
new  block,  and  it  would  practically  form  the  selvage  of  that 
block.  It  would  adhere  to  the  old  block  just  as  fully  as  the 
rest  of  the  new  block  would  have  adhered  to  it ;  and  there 
would  thus  be  nothing  gained  by  the  interposition  of  a  por- 
tion of  the  concrete,  separated  from  the  new  block,  that 
would  not  result  from  the  juxtaposition  of  the  new  block 
itself  formed  of  the  identical  material. 

As  respects  the  mixture  of  sand  and  cement  used  by 
Cranford  as  a  top  course,  the  specifications  of  Schillinger 
nowhere  allude  to  it;  but,  on  the  contrary,  from  the  begin- 
ning to  the  end,  Schillinger  speaks  of  no  other  plastic  com- 
59 
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position  than  concrete.  This  is  a  combination  which  has 
been  perfectly  well  known  in  the  arts  for  more  than  two 
thousand  years ;  which  cannot  be  formed  of  sand  and  cement 
alone,  but  is  composed  of  those  substances  mixed  with  gravel 
or  pebbles  or  fragments  of  stones ;  or  of  pottery,  as  mentioned 
by  Pliny.  The  composition  spoken  of  by  Schillinger  is 
homogeneous  throughout,  with  as  much  gravel  at  the  top 
as  at  the  bottom  or  center  of  the  mass ;  and  a  stratum  of 
sand  and  cement  at  the  top  is  no  more  contemplated  than 
a  stratum  of  sand  and  gravel,  or  of  cement  and  gravel. 

In  our  opinion  the  "  equivalent "  contemplated  by  Schil- 
linger was  some  flexible  or  manageable  substance,  such  as 
tin-foil  (which  was  properly  held  to  be  an  infringement  by 
Judge  Shipman  and  enjoined  as  such  in  the  case  reported 
in  the  14th  Blatchford),  or  such  other  similar  material  as 
reasonably  admits  of  the  manipulation  described  by  the 
patentee. 

Second.  The  idea  that  the  temporary  interposition  of  an 
iron  trowel  is  such  an  equivalent  seems  still  less  tenable. 
The  strips,  as  long  as  they  were  used  at  all  (see  Creecy's 
testimony,  p.  6),  were  left  in  the  joints.  The  equiva- 
lent contemplated  was  to  be  something,  according  to  the 
specifications,  which  was  to  be  "arranged  between  the 
several  blocks  in  such  manner  as  to  produce  a  suitable  tight 
joint" — "which  will  constitute  a  tight  water-proof  joint." 
it  is  spoken  of  as  "a  material"  equivalent  to  tar-paper, 
which  is  a  description  of  a  substance  or  matter  out  of  which 
an  article  is  formed  (as  the  materials  of  a  building),  but  not 
of  an  article  itself,  like  a  trowel,  the  product  of  a  material. 

If  the  contention  be  correct  that  the  patent  included  the 
monopoly  to  form  separate  and  movable  blocks  on  the  ground, 
then  such  formation  would  be  an  infringement  whether 
made  with  one  tool  or  another,  and  the  use  of  the  trowel 
would  be  objectionable,  but  not  because  it  is  the  equivalent 
of  tar-paper. 

Third.  Neither  specification  contains  the  slightest  inti- 
mation that  it  ever  occurred  to  the  patentee  that  it  was 
important  to  control  the  cracks  in  the  blocks  and  prevent 
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them  from  running  into  the  adjoining  blocks,  or  that  the 
patent  was  ever  designed  to  effect  that  object.  The  entire 
statement  about  the  cracks,  as  a  separate  point  of  impor- 
tance, is  an  evident  afterthought,  which  seems  never  to  have 
suggested  itself  to  Schillinger  until  after  both  specifications 
had  been  filed*  As  distinguished  from  the  larger  preten- 
sion of  the  monopoly — to  make  separate  blocks — the  preten- 
sion as  to  the  control  of  the  cracks  has  no  existence  in  any  of 
the  claims  connected  with  the  patent. 

Fourth.  The  most  important  contention  of  the  complain- 
ants is  the  last;  that  the  patent  includes  the  formation  of 
separate  blocks  of  concrete  on  the  ground,  which  can  be 
taken  up  without  injuring  the  adjacent  blocks  whether  they 
are  separated  by  tar-paper  or  its  equivalent  or  by  anything 
else. 

It  seems  strange  that  the  patentee,  if  he  had  this  claim  in 
his  mind  when  he  was  making  his  first  specifications,  should 
have  suppressed  it,  and  only  made  a  distinct  claim  to  the 
combination  in  the  joints  of  the  several  blocks  of  the  strips 
of  tar-paper  or  of  its  equivalent.  Nothing  could  have  been 
simpler  than  to  have  presented  the  claim.  It  is  not  pre- 
tended that  this  was  done  directly,  but  only  that  hidden 
within  the  other  claim,  is  this  one  of  overshadowing  impor- 
tance, which  is  only  to  be  gathered  from  the  lesser  one  by 
inference. 

The  first  reference  to  this  quality  of  the  blocks  or  sections, 
is  in  the  paragraph  which  states  that  his  invention  consists 
"in  combining  with  the  joints  of  concrete  pavement  strips 
of  tar-paper,  or  equivalent  material,  arranged  between  the 
several  blocks  in  such  manner  as  to  produce  a  suitable  tight 
joint,  and  yet  allow  the  blocks  to  be  raised  separately  with- 
out affecting  or  injuring  the  blocks  adjacent  thereto."  The 
statement  assumes  the  existence  of  distinct  blocks  and  their 
consequent  separability.  To  say  that  separate  blocks  of 
concrete  may  be  moved  separately  is  as  complete  a  truism 
in  mechanics  as  to  say  that  the  bricks  in  a  pavement  may 
be  taken  up  separately. 

But  he  does  not  claim  that  quality  as  a  new  one  then 
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first  invented  by  him.  He  says  his  purpose  is  to  combine 
witb  the  joints  of  the  several  blocks,  strips  of  tar-paper. 
But  he  no  more  claims  to  have  originated  one  of  the  factors 
of  the  combination  than  the  other.  He  does  not  claim  to 
have  invented  tar-paper.  But  no  more  does  he  claim  to 
have  invented  the  fabrication  of  separate  blocks.  He  takes 
them  both  as  he  finds  them  and  combines  them  by  a  simple 
device.  This  combination  he  insists  will  produce  "a  tight 
joint/'  "water-tight."  But,  apparently  unwilling  to  have 
it  supposed  that  this  joint  is  so  closely  united  that  it  will 
destroy  the  natural  separability  of  distinct  blocks  of  con- 
crete, he  adds  the  precautionary  words  "and  yet  allow" 
(not  that  it  will  create  or  cause)  but  will  continue  to  permit, 
the  raising  of  the  individual  blocks  without  injuring  the 
others. 

In  the  same  way,  when  the  subject  is  again  mentioned, 
it  appears  in  the  same  connection  as  a  denial  that  this  ef- 
ficient improvement  or  arrangement  will  make  the  joint  so 
tight  as  to  impair  the  movability  of  the  blocks;  and  he 
therefore  again  insists,  as  we  construe  his  language,  that, 
effective  as  the  tar-paper  may  be  to  make  the  joint  even 
water-tight,  still  the  quality  of  separability,  necessarily  be- 
longing to  distinct  blocks  when  not  placed  so  closely  to- 
gether, will  remain  with  the  blocks  when  divided  only  by 
a  thin  sheet  of  tar-paper.  "But  it  allows  the  several  blocks 
to  heave  separately  from  the  eff'ects  of  frost,  or  to  be  raised 
or  removed  separately,  whenever  occasion  may  arise,  with- 
out injury  to  the  adjacent  blocks."  And  in  the  next  sen- 
tence he  undertakes  to  justify  this  assertion  by  giving  the 
reason  why  the  adherence  of  the  different  separate  blocks 
would  not  take  place.  ''The  paper  does  not  adhere  when 
placed  against  the  edge  of  the  fully  formed  block,  and  there- 
fore the  joints  are  always  free  between  the  several  blocks, 
although  adherence  may  take  place  between  the  paper  and 
the  plastic  edges  of  the  blocks  which  are  formed  after  the 
paper  joints  are  set  up  in  place." 

He  alludes  to  this  quality  in  separate  blocks  as  he  does 
to  the  common  method  of  making  concrete^  which  he  ex- 
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plains  at  length,  though  known  centuries  ago.  But  he  no 
more  claims  to  have  invented  the  one  than  he  does  the 
other.  It  seems  to  us  that  the  language  of*  Mr.  Justice 
Woods  in  114  U.  S.  Keports,  p.  452,  the  case  of  The  West- 
ern Electric  Telegraph  Company  against  Ansonia  Com- 
pany, is  strikingly  appropriate  to  this  case.     He  says: 

"  But  clearly  a  patentee  cannot  claim  the  benefit  of  an  ele- 
ment of  his  invention  thus  vaguely  hinted  at.  *  *  *  If 
he  intended  to  include  the  cooling  he  has  failed  to  describe 
it.  Instead  of  describing  the  process  he  mentions  the 
quality  of  it,  and  asks  the  court  to  infer  the  process  from 
that  quality .  Such  a  vague  and  inverted  method  of  descrip- 
tion is  not  a  compliance  with  the  statutes.  *  *  *  it 
has  been  held  by  this  court  that  "the  scope  of  letters-patent 
should  be  limited  to  the  invention  covered  by  the  claim,  and 
though  the  claim  may  be  illustrated,  it  cannot  be  enlarged 
b}*  the  language  in  other  parts  of  the  specifications.  R. 
R.  Co.  1-5.  Mellen,  164  U.  S.,  112.  The  element  of  the  pro- 
cess under  consideration  cannot,  therefore,  be  held  to  be 
covered  by  the  patent.  The  contention  that  the  patentee 
intended  to  include  it  in  his  process  is- evidently  an  after- 
thought." 

We  have  been  examining  the  question  thus  far  with  re- 
spect to  the  first  specification  and  patent  alone.  It  is  proper 
to  c  'usider  the  effect  of  the  new  specifications  and  the  re- 
issue in  connection  with  the  disclaimer. 

We  are  satisfied  that  no  question  as  to  the  charge  of 
fraud  on  the  part  of  the  patentee  in  obtaining  the  reissue 
can  be  considered  in  this  action.  But  it  is  competent  for 
the  court  to  examine  whether  the  reissue  comprehends  a 
new  invention,  and  if  it  shall  find  such  to  be  the  case,  to 
pronounce  such  new  grant  void. 

In  this  case,  as  we  have  seen,  the  patentee  admits  that 
the  reissue  did  include  a  claim  not  within  the  first  patent, 
and  by  his  disclaimer  he  expressly  professed  to  renounce  it. 
If  the  disclaimer  was  broad  enough  to  withdraw  every  por- 
tion of  the  new  claim,  then  nothing  remains  in  the  new 
patent  except  what  was  contained  in  the  first  issue. 
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If  the  disclaimer  is  not  in  fact  as  comprehensive  as  it 
was  intended  to  be,  so  that  any  part  of  the  new  invention 
inheres  in  the  reissue,  then  such  part  of  the  new  matter  is 
valueless  and  void. 

The  new  matter  introduced  into  the  second  specification, 
if  it  relates  to  the  new  invention  and  was  introduced  to 
illustrate  and  explain  such  new  claim,  must  be  discarded 
with  the  new  invention  itself,  for  the  statute  which  requires 
that  the  reissue  shall  be  only  "for  the  same  invention,"  is 
equally  explicit  in  declaring  that  "no  new  matter  shall  be 
introduced  into  the  (new)  specification."  Section  4916  Re- 
vised Statutes. 

Only  so  far  as  the  new  matter  can  be  fairly  considered  as 
introduced  to  explain  and  illustrate  the  first  invention, 
apart  from  the  new  claim,  should  it  be  looked  to  in  examin- 
ing the  extent  and  scope  of  the  old  claim.  This  would 
only  leave  properly  for  consideration  any  such  explanations  or 
illustrations  as  the  patentee  would  have  set  forth  originally 
in  his  application  for  the  first  patent,  had  he  not  omitted 
to  do  so  "by  inadvertence,  accident  or  mistake,  and  without 
any  fraudulent  or  deceptive  intention."     Section  4916. 

Unless  the  operation  of  the  new  matter  were  to  be  thus 
limited,  the  patentee,  under  the  new  specifications,  might 
obtain  practically  the  benefit  of  the  new  invention  which 
he  has  been  compelled  to  abandon  as  void,  by  strengthen- 
ing the  old  claim  with  statements  only  properly  belonging 
to  the  new  one,  and  which  would  never  have  been  set  out 
at  all  if  the  new  claim  had  not  been  presented. 

The  new  specifications  contained  an  additional  claim  in 
these  words: 

1.  A  concrete  pavement,  laid  in  detached  blocks  or  sec- 
tions, substantially  in  the  manner  shown  and  described." 

The  manner  in  which  this  concrete  pavement  is  laid  is 
shown  and  described  in  the  new  matter  introduced  into  the 
amended  specifications. 

The  first  paragraph  following  the  reference  to  the  draw- 
ings (which  are  substantially  identical  with  those  accom- 
panying the  first  specifications)  is  in  these  words: 
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"This  invention  relates  to  a  concrete  pavement  which  is 
laid  in  sections  so  that  each  section  can  be  taken  up  and 
relaid  without  disturbing  the  adjoining  sections.  In  the 
joints  of  this  sectional  concrete  pavement  are  combined 
strips  of  tar-paper  or  equivalent  material  arranged  between 
the  several  blocks  or  sections  in  such  a  manner  as  to  pro- 
duce a  suitable  tight  joint,  and  yet  allow  the  blocks  adjacent 
thereto  to  be  removed/'  &c. 

For  the  words  in  the  corresponding  paragraph  in  the 
original  "this  invention  relates  to  pavements  for  sidewalks 
and  other  purposes,"  are  substituted  these  words  in  the  new 
specification : 

"This  invention  relates  to  a  concrete  pavement  which  is 
laid  in  sections,  so  that  each  section  can  be  taken  up  and 
relaid  without  disturbing  the  adjoining  section/' 

And  for  the  words  "and  consists  in  combining  with  the 
joints  of  concrete  pavement  strips  of  tar-paper/'  are  substi- 
tuted "with  the  joints  of  this  sectional  concrete  pavement 
are  combined  strips  of  tar-paper;"  and  the  words  "or  sec- 
tions" are  introduced  further  on  after  the  word  "blocks" 
in  the  original. 

In  the  next  paragraph,  describing  his  manner  of  carry- 
ing out  his  invention,  he  inserts  that  he  does  not  confine 
himself  to  any  "definite  "  proportions  or  materials  for  mak- 
ing the  concrete  composition,  and  also  these  sentences: 

" — one  block  being  formed  after  the  other.  When  the 
first  block  has  set  I  remove  the  joist  or  partitions  between 
it  and  the  block  next  to  be  formed,  and  then  I  form  a  sec- 
ond block  and  so  on,  each  succeeding  block  being  formed 
after  the  adjacent  blocks  have  set.  And  since  the  concrete 
in  setting  shrinks,  the  second  block  when  set  does  not  ad- 
here to  the  first,  and  so  on ;  and  when  the  pavement  is 
completed  each  block  can  be  taken  up  independent  of  the 
adjoining  blocks.  Between  the  joints  of  the  adjacent  blocks 
are  placed  strips  b  of  tar-paper  or  other  suitable  material 
in  the  following  manner: 

"For  the  sentence  in  the  original: 

"The  paper  does  not  adhere  when  placed  against  the 
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edge  of  the  fully  formed  block,  and  therefore  the  joints  are 
always  free  between  the  several  blocks,  although  adherence 
may  take  place  between  the  paper  an(f  the  plastic  edges  of 
the  blocks  which  are  formed  after  the  paper  joints  are  set 
up  in  place." 

— is  substituted  this : 

"  The  paper,  when  placed  against  the  block  first  formed, 
does  not  adhere  thereto,  and  therefore  the  joints  are  always 
free  between  the  several  blocks,  although  the  paper  may 
adhere  to  the  edges  of  the  block  or  blocks  formed  after  the 
same  has  been  set  up  in  its  place  between  the  joints." 

And  he  appends,  at  this  point,  this  final  and  additional 
paragraph  of  which  there  is  no  counterpart  in  the  original: 

"  In  such  cases,  however,  when  cheapness  is  an  object,  the 
tar-paper  may  be  omitted,  and  the  blocks  formed  without 
interposing  anything  between  their  joints  as  previously  de- 
scribed. In  this  latter  case  the  joints  soon  fill  up  with  sand 
or  dust,  and  the  pavement  is  rendered  sufficiently  tight  for 
many  purposes  while  the  blocks  are  detached  from  each 
other  and  can  be  taken  up  and  relaid  each  independent  of 
the  adjoining  blocks." 

In  our  opinion  scarcely  any  word  of  the  new  or  altered 
parts  of  the  specifications  can  properly  be  said  to  relate  to 
the  original  claim.  They  were  manifestly  introduced  to 
describe  and  explain  the  alleged  new  invention  and  never 
would  have  been  presented  but  for  the  patentee's  anxiety 
to  secure  that.  It  certainly,  for  example,  would  have  been 
an  extraordinary  act  of  frankness  for  a  patentee,  in  his  ap- 
plication for  the  first  patent  (which  we  understand  as  com- 
prehending only  the  combination  of  strips  of  tar-paper,  or 
its  equivalent,  with  separate  concrete  blocks),  to  have  stated, 
as  is  done  in  the  last  paragraph  of  the  new  specification,  that 
the  tar-paper  may  be  omitted  where  cheapness  is  an  object^ 
and  that  a  sufficiently  tight  joint  can  be  procured  without 
interposing  the  particular  material  especially  pointed  out  in 
the  patent,  or  "anything"  between  the  joints. 

Discarding  these  new  features  of  the  specifications  from 
the  present  inquiry,  as  not  germane  to  the  first  patent,  but 
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applicable  solely  to  the  second  and  invalid  claim,  we  find 
what  remains  of  the  second  specification  to  be  merely  a  reitera- 
tion of  all  that  is  properly  claimed  in  the  first.  In  slightly 
changed  language  the  improvement  is  still  claimed  as  a 
combination.  The  use  of  the  strips  of  tar-paper  or  equiva- 
lent material  is  still  insisted  on  as  making  a  water-proof 
joint;  for  the  last  paragraph  which  claimed  for  the  first 
time  that  a  "  sufficiently  tight "  joint  might  be  made  by  the 
fillings  of  sand  or  dust  from  the  pavement,  is  distinctly  with- 
drawn and  obliterated  from  the  specification  bj  the  dis- 
claimer ;  and  there  is  an  entire  absence  of  any  expression 
tending  to  enlarge  the  range  of  equivalents  for  the  selected 
material,  which  is  described  and  ear-marked  anew  in  words 
and  on  the  plans  in  the  same  manner. 

And  while  the  new  claim  is  a  clear  admission  that  the 
first  patent  conferred  no  monopoly  in  respect  to  the  forma- 
tion of  separate  blocks  on  the  ground,  and  that  he  could 
only  obtain  that  privilege  by  an  enlarged  invention,  the 
language  of  the  disclaimer  practically  admits  that  if  that 
claim  had  been  insisted  on  when  the  first  application  was 
made  it  could  not  have  been  sustained. 

In  the  last  specification  the  quality  of  separability  is  stu- 
diously included  as  the  new  claim  and  constitutes  its  dis- 
tinctive and  valuable  feature  ;  and  this  quality  the  patentee 
proposed  to  utilize  only  under  the  new  claim. 

But  in  1875  he  filed  with  the  Commissioner  the  following 
disclaimer  to  portions  of  the  reissue  No.  4369,  in  which  he 
set  forth: 

"  That  he  has  reason  to  believe  that  through  inadvert- 
ence, accident  or  mistake,  the  specification  and  claim  of  let^ 
ters-patent  are  too  broad,  including  that  of  which  your 
petitioner  was  not  the  first  inventor ;  and  he,  therefore, 
hereby  enters  his  disclaimer  to  the  following  words :  "  and 
since  the  concrete  in  setting  shrinks,  the  second  block  when 
set  does  not  adhere  to  the  first,  and  so  on,"  and  which 
occur  near  the  middle  part  of  said  specification :  and  to  the 
following  words  near  the  end  of  the  specification  :  "  In  such 
cases,  however,  where  cheapness  is  an  object,  the  tar-paper 
60 
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may  be  omitted,  and  the  blocks  formed  without  interposing 
anything  between  their  joints,  as  previously  described.  In 
this  latter  case  the  joints  soon  fill  up  with  sand  or  dust, 
and  the  pavement  is  rendered  sufficiently  tight  for  many 
purposes,  while  the  blocks  are  detached  from  each  other 
and  can  be  taken  up  and  relaid  each  independent  of  the 
adjoining  blocks."  "Your  petitioner  hereby  disclaims  the 
forming  of  blocks  from  plastic  material  without  interposing 
anything  between  their  joints  while  in  the  process  of 
formation." 

By  this  disclaimer  he  necessarily  admitted  that  the  pub- 
lic had  the  right  to  form  the  blocks  alongside  of  each  other 
on  the  ground ;  for  in  no  other  way  could  joints  appear  in 
the  process  of  formation.  Separate  blocks  made  away  from 
the  pavement,  like  bricks  at  a  brick-kiln,  could  have  no 
joints  in  the  sense  referred  to.  In  the  language  of  Judge 
Blatchford,  in  15th  Blatchford,  152,  Schillinger  vs.  Grunther, 
*^It  was  not  new  to  lay  concrete  pavements  in  sections.  The 
plaintiff,  after  this  suit  was  brought,  filed  a  disclaimer,  dis- 
claiming any  claim  merely  to  the  laying  of  a  concrete  pave- 
ment in  detached  blocks  or  sections  without  the  interposition 
between  the  blocks  or  sections  of  the  tar-paper  or  its  equiva- 
lent, and  admitting  that  it  was  not  new  to  lay  a  concrete 
pavement  in  sections."  And  again,  "  nothing  is  claimed  as 
new  in  respect  of  this,"  &c. 

It  is  difficult  to  understand  how  the  successive  blocks 
could  be  formed  without  the  interposition  of  something  be- 
tween the  parts  of  the  material  designed  to  constitute  the 
respective  blocks.  It  is  essential  to  the  formation  of  the 
edges  and  joints  that  something  should  be  introduced  be- 
tween the  selected  masses,  harder  than'  the  material 
itself,  or  that  pressure  should  be  applied  to  retain  the 
respective  masses  within  the  desired  limits.  This  may  be 
done  by  the  hand  of  the  workman,  or  by  an  instrument 
of  wood  or  metal,  as  by  a  metal  or  wooden  trowel  or  spade. 
It  would  be  but  a  useless  privilege  to  allow  the  workman 
to  make  the  separate  blocks  and  yet  deny  to  him  the  right 
to  use  appropriate  tools  to  form  them.     And  having  the 
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right  to  form  them,  he  had  the  right  to  form  them  at  such 
distance  apart  as  should  suit  himself;  and  to  preserve  their 
separability  while  presenting  the  advantages  of  an  unbro- 
ken pavement  in  any  eifectual  manner,  provided  he  did 
not  infringe  upon  the  device  of  Schillinger. 

We  see  nothing,  therefore,  in  the  new  specifications,  when 
construed  with  the  disclaimer,  to  change  our  opinion  that 
the  several  claims  of  the  complainants  we  have  been  con- 
sidering are  untenable  ;  and  hence  we  are  forced  to  the  con- 
clusion that  the  pavements  laid  down  by  Cranford,  as  shown 
by  the  evidence  in  this  cause,  are  not  infringements  of  the 
Schillinger  patent. 

Each  suit  for  infringement  is  to  be  tried  upon  the  evi- 
dence produced  in  that  case.  It  can  only  be  some  legal,  or 
6ome  important  and  well-established  mechanical  principle 
which  can  be  imported  from  one  case  into  another  with 
controlling  influence.  Each  individual  suitor  is  entitled  to 
have  his  suit  tried  only  on  the  evidence  adduced  against 
him  in  his  own  case.  As  there  is  no  such  evidence  before  us 
of  the  state  of  the  art  at  the  date  of  Schillinger's  patent  as 
shows  that  what  he  was  claiming  was  then  unknown ;  we 
cannot  acccept  the  statements  in  law  books  that  such  evidence 
was  oflered  in  certain  other  cases  as  conclusive  of  the  rights 
of  the  suitors  in  this  cause. 

Nor  can  we  say  that  we  are  satisfied  from  the  voluminous 
proofs  in  this  case  that  the  quality  of  separability  imputed 
to  Cranford's  work  by  the  complainants  has  been  attained. 
The  evidence  is  not  satisfactory  on  the  point,  though  the 
fact  that  Cranford's  imitation  of  Schillinger  (if  shown  to 
exist)  has  proved  to  be  a  bungling  one  in  this  particular, 
would  not  exculpate  him  from  the  charge  of  infringement 
if  the  complainants'  construction  of  the  patent  were  the 
correct  one. 

Schillinger,  throughout  all  his  claims,  specifies  "con- 
crete ''  as  one  of  the  elements  of  his  combination — a  specific 
composition  as  old  as  the  mechanic  arts,  possessing  distinct 
properties.  By  his  process  he  makes  one  block,  instantly 
places  along  its  edge  the  tar-paper  or  its  equivalent  mate- 
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rial,  and  forthwith  pushes  against  the  material  thus  placed 
in  position  a  further  quantity  of  the  concrete  to  form  the 
succeeding  block.  There  is  neither  an  interval  of  time  or 
distance  required.  Whatever  is  to  be  interposed  prevents 
the  formation  of  a  coherent  mass,  which,  by  virtue  of  the 
thing  interposed,  becomes  two  blocks  instead  of  one  block 
of  twice  the  size. 

In  this  mode  of  fabrication  there  can  be  no  room  for  filling 
up  a  gap  artificially  made,  or  for  making  such  a  gap  with  a 
cutting  instrument.  Cutting  such  a  gap  presupposes  that 
the  two  blocks  of  concrete  had  become  united,  which  it  was 
Schillinger's  design  to  prevent.  As  described  in  the  speci- 
fication, as  soon  as  Schillinger  has  built  the  successive 
blocks,  with  the  tar  paper  or  equivalent  material  interposed 
at  the  time,  he  has  completed  his  pavement,  in  separate 
blocks,  with  waterproof  joints,  each  block  a  homogeneous 
mass,  with  the  gravel  or  similar  hard  substance  of  the  con- 
crete appearing  in  the  texture  of  the  surface.  He  has  no 
need  of  a  mixture  of  cement  and  sand,  or  for  a  trowel  or  a 
similar  implement,  and  there  is  no  possibility  of  using 
either,  if  the  process  he  has  described  has  been  followed. 

Cranford  spreads  the  concrete  across  the  bed  of  the  pave- 
ment and  drives  the  cleaver  down  into  it  at  regular  distances, 
and  he  has  then  a  concrete  pavement  of  disjoined  blocks, 
which  he  has  tt  right  to  make,  formed  by  cutting  across  the 
subdivisions  with  the  cleaver.  As  a  concrete  pavement,  it  is 
complete,  though  it  is  an  inferior  one,  with  crevices  between 
the  blocks.  But  his  pavement  is  not  designed  to  be  a 
pavement  of  concrete  alone;  and  it  would  be  incomplete 
without  a  top  coat  of  the  plastic  of  cement  and  sand  and 
water,  and  he  proceeds  to  finish  it  by  putting  on  that  top 
coat. 

In  the  process  necessarily  some  portion  of  this  sub- 
stance sinks  into  the  gaps  below  ;  and  he  cuts  correspond- 
ing lines  through  the  upper  surface  with  a  trowel,  and  marks 
the  lines  again  with  a  jointer.  If  either  the  cement  and 
sand,  or  the  trowel,  or  the  jointer  thus  temporarily  in- 
terposed, were  the  equivalent  of  the  tar  paper  when  applied 
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to  a  concrete  pavement  in  the  combination,  would  such  be 
the  case  when  applied  to  a  different  pavement,  not  homo- 
geneous throughout,  like  the  concrete  pavement  of  Schil- 
linger. 

The  general  principle  of  the  patent  law  is,  that  "the 
omission  of  one  ingredient  of  a  combination  covered  by  any 
claim  of  a  patent  averts  any  charge  of  infringement  based 
on  that  claim.  A  combination  is  an  entirety.  If  one  of 
the  elements  be  omitted  the  thing  claimed  disappears. 
Every  part  of  the  combination  claimed  is  conclusively  pre- 
sumed to  be  material  to  the  combination,  and  no  evidence 
to  the  contrary  is  admissible  in  any  case  of  alleged  infringe- 
ment." Walker  on  Patents,  sec.  349;  Vance  vs.  Campbell, 
1  Black,  430. 

Again,  in  the  same  connection,  "where  a  patentee  states 
in  his  specification  that  a  particular  part  of  his  invention 
is  to  be  constructed  of  a  particular  material,  and  states  or 
implies  that  he  does  rot  contemplate  any  other  material  as 
being  suitable  for  the  purpose,  it  is  not  certain  that  any 
other  material  will  be  treated  by  the  court  as  the  equiva- 
lent of  the  one  recommended  by  the  patent."  Walker,  sec. 
349. 

The  language  of  the  Supreme  Court  in  Sargent  vs.  Hall 
Safe  and  Lock  Co.,  114  U.  S.,  86,  is  in  the  same  direction: 

"In  patents  for  combinations  of  mechanisms,  limitations 
and  provisos  imposed  by  the  inventor,  especially  such  as  were 
introduced  into  an  application  after  it  had  been  persistently 
rejected,  must  be  strictly  construed  against  the  inventor, 
and  in  favor  of  the  public,  and  looked  upon  as  in  the  nature 
of  disclaimers.  As  was  said  in  Fay  vs,  Cordesman,  109  U. 
S.,  408,  420:  'The  claims  of  the  patents  sued  on  in  this 
case  are  claims  for  combinations.  In  such  a  claim,  if  the 
patentee  specifies  any  element  as  entering  into  the  combina- 
tion, either  directly  by  the  language  of  the  claim,  or  by 
such  a  reference  to  the  descriptive  part  of  the  specification 
as  carries  such  element  into  the  claim,  he  makes  such  ele- 
ment material  to  the  combination,  and  the  court  cannot  de- 
clare it  to  be  immaterial.     It  is  his  province  to  make  his 
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own  claim,  and  his  privilege  to  restrict  it.  If  it  be  a  claim 
to  a  combination,  and  be  restricted  to  specified  elements,  all 
must  be  regarded  as  material,  leavi  ng  open  ouly  the  ques- 
tion whether  an  omitted  part  is  supplied  by  an  equivalent 
device  or  instrumentality.'" 

In  the  words  of  the  court  in  Gould  vs.  Bees,  15  Wallace, 
187: 

"Where  the  defendant,  in  constructing  his  machine, 
omits  entirely  one  of  the  ingredients  of  the  plaintiffs  com- 
bination, without  substituting  any  other,  in  the  place  of 
the  one  omitted,  which  is  new  or  which  performs  a  sub- 
stantially different  function,  or  if  it  is  old,  was  not  known 
at  the  date  of  the  plaintiff's  invention  as  a  proper  substi- 
tute for  the  omitted  ingredient,  then  he  does  not  infringe.'' 

According  to  our  view  Cranford's  alleged  "equivalent" 
performs  an  altogether  different  function  from  that  designed 
to  be  performed  by  the  strip  of  tar  paper  or  equivalent 
material.  Schillinger  introduced  the  i^r  paper  to  make  a 
tight  waterproof  joint  and  yet  allow  the  concrete  blocks  he 
makes  to  move  separately;  while  Cranford's  blocks  of  con- 
crete are  already  separate  but  too  far  apart  for  a  neat  pave- 
ment, and  what  he  superadds  has  the  effect  to  diminish  the 
distance  between  them  by  filling  the  gap  with  the  cement 
and  sand.  While  forming  what  he  claims  is  a  smoother  and 
better  pavement,  Schillinger  admits,  in  the  second  specifica- 
tion, that  the  gaps  between  the  separate  blocks  may  be  filled 
with  sand  and  dust  from  the  pavement  without  infringe- 
ment.    Why  not  with  sand  and  cement? 

We  have  examined  the  cases  referred  to,  and  all  others 
which  were  accessible  sustaining  Schillinger's  pretensions, 
and  have  been  duly  impressed  with  the  weight  of  those 
authorities.  But  we  have,  notwithstanding,  found  ourselves 
unable  to  acquiesce  in  their  conclusions,  and  the  opinions 
formed  separately  by  each  of  the  judges  joining  in  this* 
judgment,  have  been  strengthened  by  examination  and  con- 
sultation. 

The  first  decision  in  order  of  time  is  that  reported  in  14th 
Blatchford,  152,  Schillinger  vs.  Gunther,  made  by  Judge 
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Shipman  of  the  southern  district  of  New  York  in  February, 
1877.  An  injunction  had  been  issued  to  restrain  the  manu- 
facture of  pavements  where  tin  foil  had  been  substituted 
between  the  joints  in  lieu  of  tar  paper;  which  the  court 
held  was  clearly  an  infringement ;  and  the  case  had  been  re- 
ferred to  a  master  for  an  account.  Afterwards  an  applica- 
tion was  made  by  the  complainant  for  an  attachment  for 
contempt,  alleging  that  the  defendant  was  dividing  the 
blocks  by  the  temporary  interposition  of  a  trowel  through 
the  entire  pavement.  The  court  decided  in  favor  of  the 
complainant  on  the  application  for  the  attachment,  and  not 
upon  a  new  bill;  which  latter  course,  in  the  language  of 
the  Supreme  Court,  in  California  Paving  Co.  vs,  Molitor, 
113  U.  S.,  618,  "Is  by  far  the  most  appropriate  method 
where  it  is  really  a  doubtful  question  whether  the  new  pro- 
cess adopted  is  an  infringement  or  not." 

The  same  case  came  on  again  in  October,  1878, 
before  Judge  Blatchford,  as  circuit  judge,  upon  excep- 
tions to  the  master's  report  (15th  Blatchford,  303).  The 
only  points  stated  in  the  head  note  of  the  decision  as 
settled  in  that  case,  relate  to  the  mode  of  estimating  the 
damages.  But  although  the  learned  justice  discussed  to 
some  extent  the  features  of  the  patent,  the  case  cannot  be 
considered  as  a  distinct  affirmance  of  the  general  doctrine 
laid  down  by  Judge  Shipman  on  allowing  the  attachment. 
Indeed  portions  of  the  opinion  (among  others,  those  parts 
we  have  quoted  above)  would  rather  seem  to  be  in  opposi- 
tion to  the  contention  of  the  patentee. 

In  August,  1879,  a  case  between  the  same  parties  was 
again  before  Judge  Blatchford  (17th  Blatchford,  66). 
The  head  note  of  the  case,  prepared  by  the  judge 
the  reporter,  or  under  his  direction,  states  that  the  points 
decided  were,  that  a  concrete  pavement  made  where  it 
is  to  be  laid,  is  not  anticipated  by  a  pavement  made  of 
similar  blocks  made  elsewhere  and  then  laid  where  they  are 
to  be  used ;  and  further,  that  the  several  objections  inter- 
posed in  that  case  to  the  efficiency  and  regularity  of  the 
disclaimer  were  untenable;  but  the  learned  judge  states  in 
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the  opinioD,  that  the  question  of  infringement  by  the  use 
of  a  trowel  or  knife  had  been  disposed  of  by  Judge  Ship- 
man  in  that  case. 

In  May,  1881,  Justice  Sawyer,  of  the  California  circuit 
decided  the  cases  of  The  California  Artificial  Stone  Co.  V8, 
Molitorand  Ferine,  7  Sawyer,  190.  The  complainants  were 
the  assignees  of  the  Schillinger  patent  and  sued  for  an  in- 
fringement. 

The  learned  judge  commences  with  the  statement  that  the 
patent  had  been  before  him  on  several  occasions,  and  he 
had  experienced  considerable  difficulty  in  giving  it  a  satis- 
factory construction ;  that  it  had  been  before  Judges 
Blatchford  and  Shipman  at  various  times,  and  that  they 
had  given  it  a  construction  wider  in  its  scope  than  he 
thought,  on  first  examination,  it  would  bear.  Expressing 
his  reluctance  to  dissent  from  those  distinguished  jurists, 
and,  as  it  seems  to  us,  very  much  in  deference  to  their  de- 
cisions, he  delivers  an  elaborate  opinion  sustaining  the  es- 
sential features  of  the  complainants'  claims  as  presented  in 
the  present  case. 

In  the  southern  district  of  Ohio,  Judge  Sage  decided  (in 
Kuhl  V8.  MeuUer,  21st  Federal  Reporter,  510),  that  the 
patent  was  infringed  by  a  construction  where  the  cement 
was  laid  in  a  solid  mass  and  the  surface  was  marked  ofi*  by 
a  fish  line  or  trowel,  into  blocks.  But  he  appears  entirely 
to  base  his  decision  upon  those  of  Judges  Shipman  and 
Blatchford,  and  the  first  decision  of  Judge  Sawyer. 

In  July,  1883,  Judge  Blatchford  again  had  the  patent 
under  consideration  in  21  Blarchford,  383,  Schillinger  vs. 
Green  way  Brewinsc  Co.  He  refers  to  the  former  decision 
in  the  Gonther  case  and  to  the  case  in  7th  Sawyer,  and 
decides  distinctly  that  the  pavement  of  the  defendant  there 
complained  of,  and  which  was  laid  substantially  as  Cran- 
ford  lays  his,  is  an  infringement. 

Judge  Blodgett,  of  the  southern  district  of  Illinois,  in 
the  case  of  Schillinger  vs.  Hurlburt,  adopts  the  decisions 
before  referred  to  in  a  esse  where  he  states  the  facts  are 
similar ;  although  he  says  if  the  question  were  before  him 
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as  an  original  one  he  would  have  great  doubts  of  its  validity 
on  the  ground  of  novelty. 

These  are  all  the  decisions  we  have  found  sustaining  the 
patent  If  there  are  others  they  have  not  been  placed  before 
us,  or  discovered  in  our  researches. 

On  the  other  hand  we  have  been  referred  to  the  case  of 
Schillinger  vs.  Weber,  decided  in  May,  1879,  by  Judge  Mc* 
Kennan,  circuit  judge  for  Pennsylvania.  The  defendant's 
process,  as  appears  from  his  answer,  was  substantially  the 
same  as  that  pursued  by  Cranford,  although  there  were  some 
unimportant  differences  as  to  the  material  and  its  manipu- 
lation. The  judge  refused  an  injunction  and  dismissed 
the  bill,  thus  denying  that  the  defendant  was  guilty  of  in- 
fringement. 

To  the  same  effect  was  the  decision  of  Judge  But- 
ler, of  the  eastern  district  of  Pennsylvania,  in  the  case  of 
the  Vulcanite  Paving  Co.  vs.  Keystone  Artificial  Pavement 
Co.,  and  Krause  and  others.  Unfortunately  no  written 
opinion  was  given  in  either  case,  and  there  have  only  been  pro- 
duced before  us  the  statements  of  counsel  engaged  on  both 
sides  of  the  cases  explaining  the  grounds  of  the  decisions.  We 
understand  the  judges  construed  the  patent  as  we  have  done ; 
and  held  further  that  if  it  were  designed  only  to  comprehend 
the  separation  of  blocks,  on  the  ground,  the  patent  would  be 
void  for  want  of  novelty. 

The  patent  was  again  before  Judge  Sawyer  in  January, 
1883,  in  the  case  of  the  California  Stone  Co.  vs.  Freeborn, 
reported  in  8th  Sawyer,  443.  In  that  case  the  judge  ad- 
hered to  his  decision  in  7th  Sawyer,  which,  as  we  read  it, 
evinced  rather  a  yielding  to  the  authority  of  the  New  York 
cases  than  the  abandonment  of  his  own  original  opinion  as 
to  the  extent  of  the  patent.  But  he  proceeds  to  say:  "It  is 
claimed  that  running  the  marker  along  the  line  between 
the  old  and  new- blocks  on  the  surface  after  forming  the 
latter  is  an  infringement.  I  am  not  able  to  take  that 
view.  I  have  gone  as  far  in  that  direction  as  I  think  the 
patent  will  justify.  I  think  in  that  particular  it  is  not  an 
infringement  Counsel  for  complainant  have  made  a  point 
61 
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as  to  simply  marking  lines  upon  the  surface ,  of  the  block 
with  the  marker  employed.  There  is  one  case  wherein  it 
is  held  that  marking  the  surface  with  a  fish  line  is  an  in- 
fringement. It  is  insisted  by  complainant  that  marking 
off  the  blocks  on  the  surface  at  the  time  of  laying  the  pave- 
ment with  a  marker  about  one -sixteenth  of  an  inch  in  depth 
is  an  infringement.  I  am  unable  to  perceive  that  the  run- 
ning along  the  surface  of  that  blunt  and  rounded  marker 
one-sixteenth  of  an  inch  in  depth,  there  being  no  cutting 
elsewhere  in  making  a  joint, — I  fail  to  see  that  that  is  an 
infringement." 

It  seems  to  us  this  language  evinces  a  disposition  on  the 
part  of  the  learned  judge  to  return  to  his  own  original  con- 
ception of  the  proper  restricted  scope  of  the  patent,  and  his 
ruling  in  the  case  last  referred  to  is  much  within  the  wide 
claim  made  for  the  patentee  in  the  argument  before  us. 

The  only  case  in  which  this  patent  has  been  before  the 
Supreme  Court  of  the  United  States  is  reported  in  113  U. 
S.,  609.,  California  Paving  Co.  vs.  Molitor. 

After  the  decree  in  7th  Sawyer,  an  application  had  been 
made  to  the  California  court  for  an  attachment  for  an  alleged 
violation  of  the  injunction.  The  breach  consisted,  as  stated 
by  Mr.  Justice  Bradley,  ^'in  making  a  mark  or  indentation 
on  the  surface  whilst  in  a  plastic  state  with  a  trowel  or  mar- 
ker, extending  to  the  depth  of  from  one-eighth  of  an  inch  to 
an  inch,  and  thus  giving  the  pavement  the  a^ppearance  of 
being  made  in  detached  blocks,  and,  in  fact,  answering  all 
the  purposes  of  detached  blocks,  the  crease  on  the  surface 
being  sufficient  to  produce  the  results  obtained  by  the  Schil- 
linger  patent.  Of  course,"  continues  Judge  Bradley,  "the 
question  was  at  once  raised  whether  the  process  now  used 
by  the  deiiendant  was  an  infringement  of  the  patent.  The 
judges  being  opposed  in  opinion,  a  decree  was  made  in  con- 
formity with  that  of  the  circuit  judge,  declaring  that  the 
pavements  thus  constructed  by  the  defendant  did  not  infringe 
the  patent^  that  there  was  no  violation  of  the  injunction, 
and  that  the  order  to  show  cause  be  discharged." 

This  application  had  been  made  more  than  two  years  after 
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the  decree  in  7th  Sawyer  and  nearly  a  year  after  the  decision 
in  8th  Sawyer,  and  we  find  the  circuit  judge  in  conformity, 
or  we  think,  with  the  disposition  evinced  in  his  judgment 
in  8th  Sawyer,  now  holding  that  to  be  no  infrii^gement, 
which  the  Schillinger  assignees  were  insisting  was  a  clear 
breach  of  the  injunction.  From  this  decree  Schillinger's 
assignees  appealed.  In  the  Supreme  Court  a  motion  was 
made  to  dismiss  the  appeal,  which  was  granted,  the  court 
saying: 

"Whether  the  new  pavement,  constructed  in  Redwood 
City,  is  an  infringement  or  not,  is  just  as  much  a  mixed 
question  of  law  and  fact  (as  the  case  is  presented  to  us)  as 
was  the  question  whether  the  pavement  formerly  con- 
structed by  the  defendant  was  an  infringement.  It  is  a 
question  which  the  Circuit  Court  must  decide  for  itself  in 
the  ordinary  way.  If  the  judges  disagree  there  can  be  no 
judgment  of  contempt  and  the  defendant  must  be  dis- 
charged. The  complainant  may  then  either  seek  a  review 
of  that  decision  in  this  court,  or  bring  a  new  suit  against 
the  defendant  for  the  alleged  infringement.  The  latter 
method  is  by  far  the  most  appropriate  where  it  is  really 
a  doubtful  question  whether  the  new  process  adopted  is  an 
infringement  or  not." 

If  the  Supreme  Court  had  considered  Schillinger's  con- 
etruction  of  the  patent  as  res  judicata  under  the  New  York 
decisions,  it  seems  more  than  probable  it  would  have  put  a 
stop  to  further  litigation  by  saying  so  (for  this  point  seems 
to  have  been  earnestly  insisted  on  before  it),  instead  of 
suggesting  an  appeal,  or  a  new  suit,  to  settle  the  extent  of 
the  patent 

The  two  cases  referred  to  by  the  complainant  as  decided 
in  this  court  cannot  be  regarded  as  authority.  They  were 
brought  and  settled  before  the  disclaimer  was  filed;  and 
moreover  it  is  apparent  they  were  not  really  contested. 
Creecy,  in  his  evidence  before  us,  states  that  one  of  the  de- 
fendants in  one  of  the  cases  afterwards  joined  in  the  Schil- 
linger enterprise ;  which  the  witness  relies  on  as  an  admission 
by  that  defendant  of  the  validity  of  Schillinger's  claim. 
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But  this  act  may  equally  be  considered  as  evincive  of  collu- 
sion to  obtain  a  favorable  decision  for  a  confederate,  after  a 
feeble  show  of  defence. 

It  has  been  urged  by  the  defendant  that  the  patent  should 
not  be  sustained  for  want  of  patentable  novelty. 

If  the  proper  scope  and  object  of  the  patent  had  really 
been  only  to  secure  a  monopoly  to  divide  the  concrete  mass 
on  the  pavement  into  separate  blocks,  so  that  they  might 
be  moved  without  disturbing  the  adjoining  blocks,  and  to 
prevent  the  spreading  of  cracks,  by  the  intervening  joints, 
we  are  disposed  to  agree  with  Judge  Blodgett  that  the  claim 
would  not  present  the  feature  of  a  novel  and  useful  inven- 
tion. 

A  workman  may  complete  the  separation  of  his  material 
into  paving  blocks  at  his  workshop,  whether  that  be  distant 
from  the  place  to  be  paved  or  very  near  it ;  and  why  not  make 
the  separation  on  the  pavement  itself?  If  he  sees  fit  to 
spread  the  entire  niass  in  a  layer  of  proper  depth  across  the 
space  to  be  paved,  we  see  no  reason  why  he  may  not,  undis- 
turbed by  any  patent,  subdivide  the  mass  on  the  ground 
into  two,  or  fifty,  sections  or  blocks,  as  may  suit  his  fancy, 
by  any  suitable  instruments. 

But  if  the  instrument  used  is  thin,  and  the  mass  is  soft, 
the  chances  are  that  the  blocks  would  reunite.  On  the 
other  hand,  if  the  consistence  is  stiffer  and  the  instrument 
wide,  the  gaps  might  remain  open;  and  a  wide  opening 
would  expose  the  blocks  to  disintegration  from  the  rain  and 
frost.  It  would  readily  occur  to  the  workman  to  guard 
against  both  those  dangers  by  the  interposition  of  a  sub- 
stance that  would  keep  the  blocks  apart  when  severed,  while 
forming  a  tight  joint.  But  any  ordinary  and  cheap  mate- 
rial, like  strips  of  wood,  would  soon  decay  and  shrink,  and 
thus  leave  a  rough  pavement;  while  the  use  of  more  last- 
ing substances,  such  as  a  line  of  bricks  on  edge,  or  a  strip 
of  stone,  or  thin  strips  of  metal  (even  if  the  plastic  mate- 
rial should  adhere  to  them  with  sufficient  closeness  to  make 
a  tight  joint),  would  prove  too  expensive  for  popular  use. 
And  while  either  of  these  plans  would  equally  "allow"  the 
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blocks  to  he  moved  separately,  and  prevent  the  spreading 
of  cracks,  it  seems  hard  to  say  that  either  would  present  a 
patentable  novelty  or  any  feature  of  a  useful  invention. 

But  if  the  patent  of  Schillinger  is  to  be  construed  as  we 
have  concluded  it  should  be,  we  recognize  in  it  a  novel 
and  useful  device  which,  by  an,  easy  and  simple  method, 
might  overcome  these  diflSculties  that  might  arise  from 
the  separation  of  the  blocks  on  the  pavement  in  more  obvi- 
ous methods ;  viz.,  by  the  interposition  of  strips  of  tar-papery 
so  thin  that  there  could  be  no  such  wide  gap  as  would  adtoit 
the  rain;  and  to  which  the  plastic  material  would  suffi- 
ciently adhere,  while  indestructible  and  cheap  enough  to 
recommend  its  use. 

The  invasion  of  every  department  of  life  by  the  daily 
increasing  number  of  unnecessary  patents  is  becoming  a 
serious  tax  upon  the  public.  The  amusing  complaint  of 
Sidney  Smith  of  the  universality  of  taxes  in  England  may 
well  be  applied  here  to  this  grievance.  From  the  safety  pin 
of  the  new-born  infant  to  the  "  casket "  that  receives  the 
octogenarian,  almost  everything  we  use  pays  tribute  to  the 
patentee,  and  frequently  for  devices  that  might  well  sug- 
gest themselves  to  any  quick-witted  housewife  or  intelli- 
gent mechanic. 

A  justice  of  this  court  while  recently  announcing  an 
opinion  overruling  an  application  for  a  proposed  highly 
important  improvement  in  the  method  of  lengthening  and 
shortening  the  cords  for  hanging  pictures,  read  his  notes 
from  a  patented  paper-pad,  written  with  a  patented  pencil; 
while  the  ink,  pens,  penholder  and  block  of  india  rubber 
before  him,  all  bore  the  mark  of  patentees.  Several  articles 
of  his  clothing  were  also  patented,  down  to  the  hem  of  his 
garments,  which  were  bound  by  strips  of  gutta  percha,  duly 
patented.  And  these  probably  were  but  a  small  part  of  the 
articles  in  the  room  thus  paying  a  duty^  to  patentees. 

The  courts  have  been  admonished  by  the  decisions  of  the 
Supreme  Court  in  the  Slawson  Fare  box  case,  and  in  many 
others  similar  in  character,  that  the  proper  policy  of  the 
law  is  to  limit  rather  than  to  amplify  the  extent  of  such 
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claims,  and  this  consideration  has  not  been  without  influ- 
ence in  our  examination  of  this  subject. 

It  is  unnecessary  to  add  the  observations  made  when  the 
decision  was  announced,  upon  other  points  argued  before  us. 

In  our  opinion  the  decree  below  should  be  reversed,  and 
it  is  so  ordered. 


WiLUAM  A.  Melot  vs.  Albert  Grant. 

Law.    No.  25,658. 

f  Decided  March  22,  1886. 

I  The  Chief  Justice  and  Justices  James  and  Mekbigk  sitting. 

1.  Where  judgment  is  rendered  by  defiiult  for  want  of  a  plea  the  motion  to 
strike  it  out  may  be  granted  under  the  72d  rule  of  court. 

2.  But  where  the  judgment  is  rendered  for  &ilure  to  comply  with  the  78d 
rule,  the  motion  to  vacate  it  must  be  under  the  90th  rule. 

8.  An  order  vacating  a  judgment  by  default  under  the  72d  rule  is  not  ap- 
pealable. 

Appeal  from  an  order  yacating  a  judgment  by  default. 
statement  of  the  case. 

This  case  involves  a  question  of  practice  under  the  '72dy 
73d  and  90th  rules  of  court  which  are  as  follows : 

"Rule  72.  If  the  defendant,  served  with  copies  of  the 
declaration,  notice  to  plead  and  summons,  fail  to  appear 
and  plead  according  to  said  nptice,  a  judgment  by  default  for 
non-appearance  may  be  entered  against  him  at  the  appear- 
ance term  by  the  circuit  court,  or  at  special  term,  which 
judgement  may  be  set  aside  during  said  appearance  term, 
or  within  the  first  four  days  of  the  next  trial  term,  upon  the 
defendant's  offering  a  plea,  verified  by  his  affidavit,  setting 
up  a  defence  considered  by  the  justice  sufficient,  if  proved, 
to  bar  the  action  in  whole  or  in  part. 

"  Rule  73.  In  any  action  arising  ex  contractu  if  the  plain- 
tiff or  his  agent  shall  have  filed  at  the  time  of  bringing  his 
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action  an  afBdavit  netting  out  distinctly  his  cause  of  action, 
and  the  sum  he  claims  to  be  due,  exclusive  of  all  set-offs 
and  just  grounds  of  defence,  and  shall  have  served  the  de- 
fendant with  copies  of  his  declaration  and  of  said  affidavit, 
he  shall  be  entitled  to  a  judgment  for  the  amount  so 
claimed,  with  interest  and  costs,  unless  the  defendant  shall 
file,  along  with  his  plea,  an  affidavit  of  defence  denying 
the  right  of  the  plaintiff  as  to  the  whole  or  some  specified 
part  of  his  claim,  and  specifically  stating  also,  in  precise 
and  distinct  terms,  the  grounds  of  his  defence  which  must 
be  such  as  would,  if  true,  be  sufficient  to  defeat  the  plain- 
tiff's claim  in  whole  or  in  part. 

"  Rule  90.  Motion  to  vacate  judgment  This  motion  will 
not  be  entertained  if  made  after  the  defendant  has  taken 
any  fresh  step  after  the  knowledge  of  the  irregularity,  or 
surprise,  or  fraud,  or  deceit  complained  of;  nor  can  it  be 
made  after  execution  executed  unless  the  defendant  had  no 
notice  of  the  judgment. 

'^  The  motion  must  be  in  writing,  and  the  grounds  upon 
which  it  is  founded  must  be  sworn  to  by  the  mover  and 
supported  by  affidavits  or  otherwise,  as  he  may  be  advised  ; 
and  a  copy  of  the  motion  and  accompanying  papers  mi^st  be 
served  on  the  opposite  party  at  least  four  days,  Sundays 
excepted,  before  the  day  fixed  for  the  hearing." 

On  the  6th  of  October,  1884,  plaintiff  caused  a  copy  of 
the  summons,  declaration,  notice  to  plead  and  of  his  af- 
fidavit setting  out  his  cause  of  action  and  the  sum  claimed 
to  be  due,  exclusive  of  all  set-offs  and  just  grounds  of  de- 
fence, to  be  served  on  the  defendant  personally. 

On  the  10th  of  November  following,  the  defendant's  ap- 
pearance and  plea  being  overdue,  the  court,  on  motion  of 
plaintiff,  entered  judgment  for  the  defendant  for  the 
amount  claimed  to  be  due. 

The  next  trial  term  of  the  court  opened  on  the  26th  day 
of  January,  1885.  On  the  fourth  day  after  the  defendant 
offered  a  plea  and  affidavit  and.  moved  the  court  to  vacate 
the  judgment  and  allow  him  to  file  the  plea,  which  was 
done. 
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The  plaintiff  appealed  from  the  order. 
William  A.  Meloy  for  plaintiff. 
8.  8.  Henelb  for  defendant. 
Mr.  Justice  Merrick  delivered  the  opinion  of  the  court. 

This  is  an  appeal  taken  from  an  order  of  the  circuit  court 
vacating  a  judgment  by  default  for  want  of  a  plea,  on  the 
fourth  day  of  the  succeeding  term,  and  allowing  the  defend- 
ant to  plead  to  the  merits  of  the  action. 

It  is  contended,  on  the  part  of  the  appellant,  that  the 
judgment  was  obtained  under  the  T3d  rule  of  court  which 
provides  for  judgments  by  default  in  actions  ex  contractu 
where  there  has  been  an  affidavit  to  the  cause  of  action, 
and  that  it  does  not  come  within  the  terms  of  the  73d  rule, 
but  that  the  only  mode  of  vacating  a  judgment,  rendered 
under  the  73d  rule,  is  under  the  provisions  of  the  90th 
rule. 

But  it  seems  that  the  judgment  could  not  have  been  ren- 
dered in  this  case  under  the  73d  rule  ;  that  is,  for  want  of 
a  plea  and  affidavit  of  defence,  for  it  was  simply  a  judg- 
ment by  default  for  want  of  a  plea.  It  fell,  therefore,  en- 
tirely within  the  provisions  of  the  72d  rule,  which  allows 
a  motion  to  be  made  to  strike  out  a  judgment  by  default 
for  want  of  appearance  at  any  time  within  four'days  of  the 
next  succeeding  term  where  the  pleas  are  presented  in 
proper  form  with  a  proper  affidavit  of  merits. 

That  was  done  in  this  case.  Within  the  first  four  days 
of  the  succeeding  term  the  defendant  came  into  court  and 
complied  with  the  requirement  of  the  rule  by  offering  his 
plea  supported  by  a  sufficient  affidavit. 

The  court  is  of  opinion  that,  under  such  circnmstances, 
the  case  falls  within  the  72d  rule.  If  the  judgment  had 
been  because  the  plea  was  without  an  affidavit  of  defence, 
or  because  the  affidavit  was  insufficient  under  the  re- 
quirement of  the  73d  rule,  then  the  judgment  could  not 
have  been  struck  out  except  for  cause  shown  in  the  man- 
ner provided  in  the  90th  rule.    But  the  judgment^  as  a 
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judgment  by  default  for  want  of  a  plea,  stood  entirely 
within  the  letter  as  well  as  the  spirit  of  rule  12,  just  as 
in  any  other  case  of  default  for  want  of  a  plea.  So  that  the 
party  was  entirely  within  time  and  it  is  nothing  more  than 
right  and  just  that,  in  conformity  with  the  terms  and  the 
spirit  of  the  rule,  he  should  have  leave  to  plead  and  make 
the  substantial  defence  which  he  has  sworn  is  capable  of 
being  made  in  the  case.  The  judgment  below  is  therefore 
affirmed.  Perhaps  it  might  be  proper  to  say  that  inasmuch 
as  the  application  was  to  the  discretionary  power  of  the 
court,  it  is  not  an  appealable  case  at  all  but  that  the  ap- 
peal ought  to  be  dismissed. 


Thb  Unitbd  States  ve.  Richard  J.  Leb. 

r  Decided  Maich  15, 1686. 

I  The  CmsF  Justicb  and  Justices  Cox  and  Mbbbiok  sitting. 

CBDfINl.L  DOCKST.     No.  16,120. 

1.  A  prayer  not  founded  upon  any  evidence  in  the  case  should  be  refused. 

3.  The  barbarous  manner  in  which  a  homicide  was  committed  does  not  of 
itself  furnish  any  basis  for  the  defence  of  insanity. 

8.  An  instruction  to  the  juiy  which  ^sts  upon  the  idea  that  there  is  a 
grade  of  insanity  not  sufficient  to  acquit  a  party  of  manslaughter,  and 
yet  sufficient  to  acquit  him  of  murder,  should  be  refused;  the  court  does 
not  recognise  such  a  distinction  in  the  forms  of  insanity. 

4.  On  a  motion  for  a  new  trial  it  is  no  ground  of  objection  to  a  person  as  a 
juror  that  the  law  exempts  him  from  jury  senrice;  he  is  not  disqualified 
thereby,  and,  it  being  a  personal  priyilege,  he  may  waive  it. 

statement  of  the  case. 

Indictment  for  murder ;  conviction ;  appeal,  and  judgment 
affirmed. 

The  facts  of  this  case,  as  gathered  from  the  bill  of  excep- 
tions, are  as  follows : 

The  defendant's  wife,  Mary  Lee,  with  her  two  children, 

were  living  at  the  house  of  a  married  sister,  in  the  city  of 

Washington.    The  defendant  and  his  wife  had  lived  apart 

for  three  months  prior  to  the  day  of  the  killing.     The  cause 

62 
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of  the  separation  being  cruel  and  inhuman  treatment  of  his 
wife  by  the  defendant. 

At  about  eight  o'clock  in  the  evening  (the  day  of  the  kill- 
ing) the  defendant  visited  hie  wife,  remaining  with  her  about 
half  an  hour.  The  conversation  was  not  unfriendly  until 
the  defendant,  in  reply  to  a  remark  made  by  his  wife,  called 
her  a  liar.  Thereupon  he  was  requested  by  his  sister-in- 
law  to  go  away.  He  immediately  did  so,  first  apologizing 
for  his  offensive  remark  to  his  wife.  Several  persons  who 
were  in  the  same  room  at  the  time,  or  in  the  adjoining 
room,  testified  that  at  this  time  the  defendant  acted  natur- 
ally and  did  not  seem  to  be  under  the  influence  of  liquor. 

The  immediate  circumstances  attending  and  following  the 
homicide  in  question  were  as  follows: 

About  half  past  eight  o'clock  on  the  same  evening  the 
defendant  endeavored  to  borrow  a  pistol  from  a  friend  of 
his.  He  did  not  succeed  in  getting  a  pistol  at  that  time. 
About  half  past  nine  o'clock  he  went  again  to  the  house 
where  his  wife  was  and  endeavored  to  open  the  door,  which 
had  been  locked  to  keep  him  out.  The  door  not  being 
opened  upon  his  demand,  he  forced  it  open,  entered  the 
house,  and  at  once  began  an  indiscriminate  attack  upon 
the  inmates  of  the  house  by  shooting  at  them  with  a 
revolver.  His  wife  fled  from  the  house.  He  ran  out  after 
her.  She  screamed  as  she  ran  and  begged  him  not  to  kill 
her.  He  replied :  "  God  damn  you,  I  will  kill  you."  Hav- 
ing chased  her  in  this  way  several  hundred  feet  he  fired 
one  shot  at  her.  She  still  ran  on  and  he  followed  and 
finally  overtook  her  within  the  length  of  an  ordinary  city 
block  from  the  house  where  she  lived.  He  then  struck  her 
twice  on  the  head  with  the  revolver,  inflicting  severe 
wounds,  and  finally  put  his  revolver  to  her  body  and  fired 
another  shot.  He  left  her  at  once  and  went  to  a  drug 
store  in  the  vicinity  and  asked  if  he  could  purchase  some 
cartridges.  Receiving  a  negative  answer  he  went  on- 
Meeting  an  acquaintance  he  told  him  he  had  killed  his 
wife  aud  her  sister,  and  that  if  he  could  have  gotten 
some  more  cartridges  he  would  have  gone  back  and  killed 
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'^the  whole  damned  kit  of  them."  To  another  person  a 
few  moments  later  he  said  he  had  killed  his  wife  and  was 
going  to  be  hanged  for  it.  About  eleven  o'clock  the  same 
night  the  defendant  was  arrested  by  several  policemen.  On 
the  way  to  the  station  house  he  was  informed  that  his 
wife  was  dead ;  whereupon  he  said  he  had  been  assaulted 
with  an  axe  by  his  wife's  sister. 

All  the  witnesses  who  testified  to  seeing  the  defendant 
after  the  shooting  said  that  he  seemed  to  be  not  drunk, 
but  "as  though  he  had  been  drinking." 

Mary  Lee  died  about  half  an  hour  after  she  was  shot  by 
the  defendant. 

In  defence  no  testimony  was  offered  as  to  the  actual 
killing,  or  as  to  what  occurred  when  the  defendant  made 
his  first  visit  to  his  wife  on  the  evening  in  question.  But 
several  witnesses  were  examined  on  behalf  of  the  defendant, 
whose  testimony,  it  was  claimed  by  his  counsel,  tended  to 
prove  that  at  the  time  of  the  killing  the  defendant  was 
wholly  or  partially  insane. 

This  testimony  tended  to  show  that  for  several  weeks 
prior  to  the  day  of  the  homicide,  and  on  that  day,  the  de- 
fendant had  been  distressed  about  his  separation  from  his 
wife  and  his  inability  to  get  her  to  return  to  live  with  him, 
and  had  threatened  to  kill  himself;  that  he  loved  his  wife ; 
and  that  throughout  the  day  of  the  killing  up  to  six  o'clock 
in  the  evening  he  had  not  been  in  his  usual  state  of  mind. 
One  of  these  witnesses  said  he  acted  "  very  funny,"  and  that 
it  seemed  to  her  "  like  he  was  crazy."  Another  witness 
said  that  on  that  day  the  defendant  acted  like  a  maniac. 
Two  others  testified  that  on  that  day  the  defendant  spoke  to 
another  woman  under  the  impression  apparently  that  she 
was  his  wife,  and  said  to  her,  "  Mamie,  come  back  and  live 
with  me." 

Several  of  the  defendant's  witnesses  also  testified  that  for 
several  weeks  immediately  prior  to  the  homicide  the  de- 
fendant had  been  drinking  intoxicating  liquor  frequently, 
although  he  did  not  seem  to  be  drunk. 

No  witness  testified  that  in  his  or  her  opinion  the  de- 
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fendant  was  insane,  except  as  above  stated,  and  none  said 
that  in  his  or  her  opinion  the.  defendant  was  unable  to  dis- 
tinguish right  from  wrong,  or  to  refrain  from  killing  his 
wife,  or  to  know  that  to  kill  her  was  against  the  law.  No 
question  was  asked  any  of  the  witnesses  on  those  points. 

There  the  defence  rested. 

In  rebuttal  the  Government  offered  to  the  jury  evidence 
tending  to  prove  that  the  defendant  had  never  been  of  un- 
sound mind. 

This  was  all  the  evidence  in  the  case. 

Thereupon  counsel  for  the  defendant  requested  the'court 
to  instruct  the  jury  as  follows : 

"  If  the  jury  are  not  satisfied  from  the  evidence  that  the 
defendant,  at  the  time  he  committed  the  act,  was  so  mentally 
unsound  as  to  render  him  incapable  of  judging  between 
right  and  wrong,  yet  if  the  jury  find  from  the  evidence  that 
there  was  such  a  degree  of  mental  unsoundness  existing  at 
the  time  of  the  homicide  as  to  render  the  defendant  incapa- 
ble of  premeditation  and  of  forming  such  an  intent  as  the 
jury  believe  the  circumstances  of  this  case  would  reason- 
ably impute  to  a  man  of  sound  mind,  they  may  consider 
such  degree  of  mental  unsoundness  in  determining  the 
question  whether  the  act  was  murder  or  manslaughter." 

But  the  court  refused  to  give  such  instruction,  to  which 
refusal  the  defendant's  counsel  excepted. 

No  exception  was  taken  to  the  charge  of  the  court  to  the 
jury. 

Verdict,  guilty  as  indicted. 

A  motion  for  a  new  trial  was  then  made  on  the  principal 
ground  that  one  of  the  jurors  who  sat  in  the  case  was  dis- 
qualified under  the  provisions  of  section  876  of  the  Revised 
Statutes  of  the  District  of  Columbia,  he  being  at  the  time 
in  the  employ  of  the  United  States  and  the  District  of  Col- 
umbia as  a  watchman  in  the  engineer  department.  District 
of  Columbia,  appointed  by  the  Commissioners  of  the  District 
of  Columbia,  and  in  receipt  of  an  annual  salary  of  |480y 
paid  out  of  the  Treasury  of  the  United  States,  all  of  which 
was  discovered  after  the  trial,  and  could  not  have  been  as- 
certained by  reasonable  diligence  before  the  triaL 
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By  section  8Y5,  Rev.  Stat.  D.  C,  it  is  provided  that  "All 
salaried  officers  of  the  GoverDment  of  the  United  States 
*  *  *  shall  be  exempt  from  jury  duty,  and  their  names 
shall  not  be  placed  on  the  jury-lists." 

The  motion  for  a  new  trial  being  overruled,  the  defendant 
went  to  the  General  Term  on  appeal  and  on  the  exception 
taken  at  the  trial. 

James  W.  Walker  and  Thomas  C.  Taylor  for  defendant : 

"A  man  may  have  capacity  to  be  responsible  for  man- 
slaughter, but  not  to  be  responsible  for  murder."  Whar- 
ton's Med.  Jurisp.,  vol.  1  sec.  151. 

"All  peculiar  traits  may  be  put  in  evidence  to  lower  the 
grade  of  the  oflfence,  though  they  do  not  amount  to  in- 
sanity."    Whart.  Med.  Jurisp.,  sec.  200. 

"Partial  insanity  may  be  evidence  to  disprove  the  pres- 
ence of  the  kind  of  maliqe  required  by  the  law  to  constitute 
the  particular  crime  of  which  the  prisoner  is  accused." 
Stev.  Cr.  Law  (1863),  sec.  92. 

A.  S.  WoRTHiNGTON  for  the  United  States: 

The  only  question  raised  by  the  bill  of  exceptions  in  this 
case  is  substantially  whether,  upon  evidence  tending  to 
show  mental  unsoundness,  a  jury  may  reduce  the  grade  of 
a  homicide  to  manslaughter  if  they  find  such  evidence  in- 
sufficient to  prove  insanity,  or  to  disprove  that  the  person' 
accused  knew  right  from  wrong. 

It  will  be  observed  that  there  was  no  evidence  in  the 
case  that  tended  to  prove  insanity  in  the  legal  sense. 

In  jurisdictions  where  murder  is  divided  into  two  de- 
grees— murder  in  the  first  degree  requiring  deliberation 
an^  premeditation ;  in  other  words,  actual  malice — it  has 
been  frequently  held  that  evidence  of  mental  excitement 
resulting  from  drunkenness  and,  perhaps,  also  of  other 
abnormal  conditions  of  the  mind  not  amounting  to  insanity, 
may  reduce  an  unprovoked  homicide  to  murder  in  the  second 
degree;  but  it  has  always  been  held  that  such  evidence  can- 
not of  itself  reduce  the  crime  to  manslaughter.     On  this 
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point  see  Jones  V8,  Com.,  Y5  Pa.  St.,  403;  Mclntyre  vs. 
People,  38  111.,  520;  Rafferty  vs.  People,  66  111.,  118;  Peo- 
ple vs.  Rogers,  18  N.  Y.,  27;  Com.  vs.  Hawkins,  3  Gray, 
463;  People  vs.  Balencia,  21  Cal.,  544;  Pirtle  vs.  State,  9 
Humph.,  663;  Haile  vs.  State,  11  Humph.,  155;  Hanvey  vs. 
State,  68  Ga.,  614;  Tidwell  vs.  State,  70  Ala.,  33;  Willis 
vs.  Com.,  32  Grat.,  928. 

The  record  is  somewhat  confusing  as  to  the  question 
sought  to  be  brought  here  by  appeal  from  the  refusal  of 
the  court  below  to  grant  a  new  trial ;  but  it  may  be  con- 
ceded, for  the  sake  of  the  argument,  that  one  of  the  jurors 
who  convicted  the  defendant  was  also  employed  as  set  out 
in  the  motion. 

But  section  875,  while  it  exempts  persons  from  service, 
does  not  disqualify  them.  Section  872  specifies  what  per- 
sons shall  be  incompetent  to  act  as  jurors,  namely,  those 
who  are  not  citizens  of  the  United  States;  those  who  are 
not  residents  of  the  District;  all  persons  under  21  and 
over  65  years  of  age ;  and  those  who  have  been  convicted 
of  any  crime  involving  moral  turpitude. 

Chase  was  in  the  employ  of  the  District  of  Columbia, 
not  of  the  United  States.  The  very  section  in  question, 
after  excusing  salaried  ofi&oers  of  the  United  States,  goes 
on  to  excuse  commissioners  of  police  and  persons  connected 
with  the  police  or  fire  department. 

"Officers  of  the  Government  of  the  United  States"  are 
those  appointed  by  the  President  or  the  head  of  one  of 
the  Departments.     U.  S.  vs.  Germaine,  99  U.  S.,  508. 

The  motion  for  new  trial  was  addressed  to  the  discretion 
of  the  court;  it  should  have  been  supported  by  the  affi- 
davit of  the  defendant  himself  that  he  had  no  knowl- 
edge of  the  alleged  disqualifying  fact  till  after  verdict; 
and  a  motion  for  a  new  trial  on  the  ground  of  newly-dis- 
covered evidence  of  the  incompetency  of  a  juror  will  not 
be  granted  when  the  court  that  hears  the  evidence  is  satis- 
fied on  the  whole  that  justice  has  been  done.  Thompson  & 
Merriam  on  Juries,  sec.  302. 
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Mr.  Justice  Merrick  delivered  the  opinion  of  the  court. 

This  was  an  appeal  from  the  Criminal  Court  where  there 
was  an  indictment  and  conviction  of  murder,  the  defendant 
exexcepted  for  error  in  the  refusal  by  the  court  of  an  in- 
struction and  also  made  a  motion  for  a  new  trial  upon  the 
ground  that  one  of  the  jurors  was  incompetent.  The  in- 
struction which  he  prayed,  and  which  was  refused,  is  in 
these  words : 

"If  the  jury  are  not  satisfied  from  the  evidence  that  the 
defendant,  at  the  time  he  committed  the  act,  was  so  men- 
tally unsound  as  to  render  him  incapable  of  judging  be- 
tween right  and  wrong;  yet  if  the  jury  find  from  the  evi- 
dence that  there  was  such  a  degree  of  mental  unsoundness 
existing  at  the  time  of  the  homicide  as  to  render  the  de- 
fendant incapable  of  premeditation  and  of  forming  such  an 
intent  as  the  jury  believe  the  circumstances  of  this  case 
would  reasonably  impute  to  a  man  of  sound  mind,  they 
may  consider  such  degree  of  mental  unsoundness  in  de- 
termining the  question  whether  the  act  was  murder  or 
manslaughter." 

The  first  criticism  to  be  made  upon  the  application  for  the 
reversal  of  the  judgment  of  the  court  below  in  refusing 
this  prayer  is,  that  there  was  no  evidence  whatsoever  upon 
which  to  found  the  prayer.  There  was  no  suggestion  of 
any  insanity  on  the  part  of  the  defendant,  and  no  evidence 
tending  to  prove  in  any  manner  that  he  was  insane;  and 
the  only  ground  upon  which  it  was  argued  here  that  a 
prayer  of  that  sort  should  be  granted  was  because  the  offence 
was  a  very  barbarous  one  in  itself 

The  authorities  are  explicit  that  the  barbarous  manner 
in  which  a  homicide  is  committed  does  not  in  itself  furnish 
any  basis  for  the  defence  ot  insanity.  But  above  and 
beyond  that  the  prayer  is  inconsistent  with  itself — is  incon- 
gruous and  radically  vicious.  It  rests  upon  the  idea  that 
there  is  a  grade  of  insanity  not  sufficient  to  acquit  the 
party  of  the  crime  of  manslaughter  and  yet  sufficient  to 
acquit  him  of  the  crime  of  murder. 

The  law  does  not  recognize  any  such  distinction  as  that 
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in  the  forms  of  insanity.  The  rule  of  law  is  very  plain  that 
in  order  that  the  plea  of  insanity  shall  prevail,  there  must 
have  been  that  mental  condition  of  the  party  which  disabled 
him  from  distinguishing  between  right  and  wrong  in  re- 
spect of  the  act  committed. 

Now  if  the  prisoner  was  so  far  capable  of  distinguishing 
between  right  and  wrong  as  to  be  guilty  of  the  crime  of 
manslaughter,  he  surely  was  capable  of  distinguishing  be- 
tween right  and  wrong  in  respect  of  the  crime  of  murder  of 
the  identical  party.  There  can  be  no  recognition  of  the 
doctrine  that  a  man  is  incapable  of  distinguishing  between 
right  and  wrong  so  as  to  determine  that  the  case  is  not  a 
case  of  murder,  and  yet  capable  of  distinguishing  between 
right  and  wrong  so  as  to  be  guilty  of  manslaughter.  There 
is  no  such  doctrine,  and  nothing  in  the  books  that  fevors  any 
such  idea.  The  prayer  therefore  is  unsound  in  all  respects, 
and  even  if  it  had  been  sound,  not  being  supported  by  evi- 
dence, the  court  below  was  entirely  justified  in  rejecting  it. 

There  is  another  objection  made  upon  the  motion  for  a 
new  trial  to  the  effect  that  one  of  the  jurors  was  incompe- 
tent to  sit  because  he  had  been  the  holder  of  a  subordinate 
oflBce  under  the  D  istrict  of  Columbia.  The  jury  law  exempts 
from  service  on  juries  parties  who  are  engaged  in  public 
oflBce,  whether  on  the  part  of  the  Government  or  on  the 
part  of  the  District  of  Columbia.  It  exempts  other  classes 
of  persons  also  from  jury  duty,  but  the  perons  exempted 
are  not  disqualified  as  jurors.  It  is  simply  the  privi- 
lege of  the  party  to  become  exempt  from  jury  service  on 
account  of  other  engagements.  But  he  has  the  capacity 
— the  faculty  to  be  a  juror.  It  is  his  own  personal  privi- 
lege, and  he  alone  is  the  party  who  shall  take  advantage 
of  it.  If  he  pleases  to  waive  that  privilege  he  is  still  a 
competent  juror,  and  he  has  all  the  functions  and  powers 
which  the  law  imputes  to  a  man  as  necessary  to  constitute 
one  of  the  twelve  triers  of  an  accused.  This  objection,  there- 
fore, affords  no  ground  upon  which  a  motion  for  a  new  trial 
can  be  sustained. 

This  subject  has  frequently  been  before  the  courts  and 
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the  doctrine  is  very  thoroughly  and  conclusively  established 
It  is  laid  down  in  Bishop  on  Criminal  Procedure  in  the 
third  edition  at  section  886.  But  the  most  recent  case  in 
which  the  subject  has  been  exhaustively  considered  and  all 
the  authorities  of  all  the  States  brought  together,  is  to  be 
found  in  the  case  of  Green  against  The  State,  reported  in 
69  Md.,  123.  There  the  Court  of  Appeals  reviews  all  the 
decisions  both  in  England  and  in  this  country  upon  the 
subject,  and  it  needs  only  to  refer  to  that  case  for  the  suffi- 
cient reasonings  upon  which  they  maintain  and  confirm 
the  justice  of  the  rule  of  law  that  where  a  person  is  exempted 
from  service  on  a  jury  he  is  not  thereby  disqualified.  It 
is  his  personal  privilege  only,  and  unless  he  please  Jo  take 
advantage  of  it,  it  cannot  be  taken  advantage  of  on  a  mo- 
tion for  a  new  trial. 

Those  were  the  only  two  objections,  presented  why  the 
judgment  of  the  court  below  should  not  be  affirmed  by  this 
court,  and  finding  no  sufficient  cause  for  reversing  the  judg- 
ment upon  either  of  these  reasons,  it  will  be  affirmed. 


Andrew  J.  Connick  et  al.  w.  Robert  Morrison. 

f  Decided  March  22, 1886. 

I  The  Chief  Justice  and  Justices  Jambs  and  Merrick  sitting. 

Law.    No.  26,«61. 

An  affidavit  of  defence  under  the  73d  rule  is  insufficient  when  it  amounts 
to  no  more  than  a  chanfi^e  in  terms  of  the  plea,  and  does  not  state  any 
specific  defence  or  give  any  specific  warning  to  the  plaintiff  of  what  the 
defendant  means  to  rely  upon  for  the  purpose  of  defeating  the  claim. 

Appeal  from  a  judgment  for  want  of  a  sufficient  affidavit 
of  defence  under  the  73d  rule  of  court. 

STATEMENT  OF  THE  CASE. 

The  declaration  consisted  of  the  common  counts  with  a 
63 
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bill  of  particulars  annexed,  and  with  this  was  filed  the  fol- 
lowing affidavit : 

"State  op  Nbw  York,  1 

City  dk  County  of  New  York.  /    ' 

''  Before  me,  a  notary  public,  duly  commissioned  and  au- 
thorized to  administer  oaths,  personally  appeared  Edwin 
Bouton,  who,  being  duly  sworn  according  to  law  upon  his 
oath,  says  that  he  is  a  member  of  the  firm  of  Connick  & 
Bouton,  and  is  one  of  the  persons  named  as  plaintiff  in  the 
annexed  declaration ;  that  said  firm  is  composed  of  An- 
drew J.  Connick  and  deponent,  and  that  said  firm  has  a 
cause  of  action  against  Robert  Morrison,  the  person  named 
as  defi^ndant  in  said  declaration ;  that  said  cause  of  action 
consists  of  a  book  account  for  goods  and  merchandise  sold 
and  delivered,  and  work  and  labor  done,  and  materials 
furnished  by  the  said  Connick  &  Bouton,  for  the  said 
Robert  Morrison,  at  his  request,  as  is  more  fully  set  forth  in 
the  annexed  declaration  and  bill  of  particulars,  and  that 
the  sum  claimed  by  the  said  Connick  &  Bouton  herein  and 
in  said  declaration,  to  wit:  |175.00,  with  interest,  as  set 
forth  in  the  declaration,  is  justly  due  to  the  said  Connick  & 
Bouton  from  the  said  Robert  Morrison,  exclusive  of  all  set- 
offs and  just  ground  of  defence. 

"Edwin  Bouton. 

"  Sworn  to  and  subscribed  before  me  this  23d  day  of  June, 
1885. 
"  [seal.]  Louis  Bbckhardt, 

''Notary  Public,  New  York  Co." 

The  defendant  pleaded : — 

1.  "  That  he  never  was  indebted  as  alleged. 

2.  "  That  he  did  not  promise  as  alleged. 

3.  "And  for  a  further  plea  says  that,  before  this  action 
was  commenced,  he,  by  payment,  discharged  the  plaintiffs 
claim." 

To  this  was  annexed  the  following  affidavit: 

"I,  Robert   Morrison,  on  oath,  say  that  the   foregoing 
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pleas  are  correct  and  true,  and  I  deny  the  plaintiffs'  right 
to  recover  from  me  the  amount  claimed  in  their  declaration, 
or  any  other  sum  of  money  from  me  ;  that,  while  the  plain- 
tiffs were  said  to  have  an  existence  as  a  firm,  I  had  dealings 
with  them  down  to  about  January  19,  1883,  and  pur- 
chased clothing  from  them  at  different  times,  and  have 
paid  them  in  full  all  that  I  ever  promised  or  that  I  owe 
them. 

"Robert  Morrison. 

"  Subscribed  and  sworn  to  before  me  this  14th  day  of 
August,  A.  D.  1885. 

"A.  K.  Brownb, 
''Notary  Public,  D.  Cr 

The  plaintiff  thereupon  moved  the  court  for  judgment  for 
want  of  a  sufficient  affidavit  of  defence  which  was  granted. 
The  defendant  appealed. 

MiLi^  Dean  for  plaintiff  : 

The  defendant's  pleas  and  affidavit  taken  together  do  not 
set  forth  specifically  and  in  "  precise  and  distinct  terms  "  a 
defence  to  the  plaintiff's  action. 

He  is  sued  for  the  price  of  certain  specific  articles  which 
are  described  in  the  bill  of  particulars  to  a  degree  of  par- 
ticularity ;  the  date  of  sale  and  delivery  is  given.  If  he 
did  not  buy  the  articles,  or  if  he  has  paid  for  them,  it  was 
an  easy  matter  for  him  to  say  so,  but  he  contents  himself 
with  filing  inconsistent  pleas,  swearing  that  they  are  "cor- 
rect and  true,"  and  then  goes  on  and  says  he  had  dealings 
down  to  about  January  19, 1883  (the  date  of  the  alleged  sale 
and  delivery),  and  claims  to  have  paid  in  full  all  he  ever 
promised  or  that  he  owed. 

In  Bank  vs,  Hitz,  Mac  A.  &  Mackey,  200,  the  learned  Chief 
Justice  says  of  the  73d  rule  : 

"  Now  what  does  the  rule  mean,  this  being  its  office  ? 

4"  ♦  ♦  It  says  that  the  defendant  shall  set  out  his 
grounds  of  defence  and  swear  to  them." 

The  defendant  has  not  doue  th;s.     The  court  does  not 
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know  whether  the  defendant  will  claim  at  the  trial  that 
he  never  got  the  goods,  that  the  plaintiffs  gave  them  to 
him,  or  that  he  has  paid  for  them.  Under  the  first  plea  he 
might  deny  ever  having  received  the  goods;  under  the 
second  plea  he  might  claim  the  plaintiffs  gave  him  the 
goods,  and  under  the  third  plea  he  might  claimthat  he  paid 
for  the  goods.  He  swears  that  all  the  pleas  are  true,  but 
nowhere  gives  the  grounds  of  his  defence  ;  he  nowhere  denies 
that  the  plaintiffs  sold  and  delivered  the  goods  charged  in 
the  bill  of  particulars;  he  nowhere  claims  that  he  has 
paid  for  the  goods  sued  for. 

What,  then,  are  his  grounds  of  defence  ? 

The  object  of  the  73d  rule  is  the  same  as  that  of  a  plea, 
i.  e.,  to  inform  the  court  of  the  nature  or  grounds  of  the 
defence,  and  the  defendant  here  has  wholly  failed  to  set 
forth  his  grounds;  he  leaves  us  as  much  in  the  dark  as 
we  would  be  if  he  had  filed  only  the  plea  of  non-as- 
sumpsit. 

The  pleas  and  affidavit  must  be  taken  as  a  whole ;  the 
affidavit  treats  the  pleas  as  the  "  record  of  facts  "  (see  Bank 
w.  Hitz,  supra),  and  taken  together  they  only  set  up  "a 
vague  and  general  denial,"  and  fail  to  show  "the  particu- 
lars of  the  defence  relied  upon."  See  Ford  vs,  Cornish,  2 
Mac  A.,  59. 

A.  K.  Browne  and  T.  Q.  Hildebrant  for  defendant : 

In  support  of  his  plea,  the  defendant  files  his  affidavit 
that  the  averments  of  the  plea  are  true,  and  while  it  is 
not  artistically  drawn,  it  in  substance  complies  fully  with 
the  requirements  of  the  rule  as  interpreted  in  the  case  of 
Ford  vs.  Cornish,  2  Mac  A.,  57. 

Taking  the  plea  and  affidavit  together,  it  is  difficult  to 
see  how  payment  could  be  more  strongly  pleaded.  It  is 
stated :  "  I  had  dealings  with  them  down  to  about  January 
19  (the  date  of  this  bill),  and  purchased  clothing  from 
them  at  different  times,  and  have  paid  them  in  full  all  that 
I  ever  promised  or  that  I  owe  them."  The  court  will 
construe  this  plea  according  to  the  plain  meaning  of  the 
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words  used,  that  the  defendant  states  he  has  paid  all  he 
ever  promised,  and  all  he  ever  owed  the  plaintiflFs. 

Rule  29  says :  "  Every  plea  shall  set  forth  the  true  de- 
fence upon  which  the  defendant  supposes  he  may  defeat  the 
plaintiflF's  action.  It  may  deny  all  or  any  particular  men- 
tioned allegation  of  the  declaration,  or  it  may  confess  and 
avoid,"  &c. 

The  defendant  in  this  case  has  denied  the  promise,  de- 
nied the  indebtedness,  and  averred,  in  as  plain  language 
as  can  be  used,  that  he  has  paid  the  account  on  which 
suit  is  brought.  "  I  have  paid  them  in  full  all  that  I  ever 
promised  to  pay  or  ever  owed  them."  Could  language 
be  more  explicit?  Will  it  be  held  that  he  should  have 
specified  the  time,  date  of  payment,  the  place  where  paid, 
the  kind  of  money  paid,  the  individual  member  of  the  firm 
to  whom  it  was  paid,  whether  by  check,  gold,  currency,  or 
otherwise  ?  Such  a  claim  would  be  the  climax  of  absurdity. 
What  else  than  he  has  stated  could  he  state  unless  he 
gave  such  particulars?  We  submit  that  rule  *73  does  not 
require  a  more  specific  statement.  The  plaintiff  is  entitled 
to  judgment,  "unless  the  defendant  shall  file,  along  with 
his  plea,  an  affidavit  of  defence,  denying  the  right  of  plain- 
tiff as  to  the  whole  or  some  specified  part  of  his  claim,  and 
specifically  stating  also,  in  precise  and  distinct  terms,  the 
grounds  of  his  defence,  which  must  be  such  as  would,  if 
true,  be  sufficient  to  defeat  the  plaintiff's  claim  in  whole 
or  in  part." 

"I  have  paid  them  in  full  all  that  I  ever  promised  or 
ever  owed  them."  If  this  is  not  stated  in  distinct  and  pre- 
cise terms,  we  do  not  understand  the  meaning  of  the  words. 
It  will  not  be  claimed  that  if  the  statement  is  true  the 
plaintiff  can  recover  in  this  case.  If  true^  it  certainly  de- 
feats the  action. 

Mr.  Justice  Merrick  delivered  the  opinion  of  the  court. 

This  was  an  appeal  from  a  final  judgment  rendered  by 
the  circuit  court  under  the  73d  rule  for  the  deficiency  of  the 
affidavit  of  defence  under  that  rule. 
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The  party  pleaded  "  never  indebted,"  that  he  did  not 
promise,  and  that,  before  the  action  was  commenced,  he, 
by  payment,  discharged  the  claim,  and  then  he  made  an 
affidavit  under  it  in  these  words : 

"That  the  foregoing  pleas  are  correct  and  true,  and  I 
deny  the  plaintiff's  right  to  recover  from  me  the  amount 
claimed  in  their  declaration,  or  any  other  sum  of  money 
from  me  ;  that  while  the  plaintiffs  were  said  to  have  an  ex- 
istence as  a  firm  I  had  dealings  with  them  down  to  about 
January  19, 1883,  and  purchased  clothing  from  them  at  dif- 
ferent times,  and  had  paid  them  in  full  all  that  I  ever 
promised  or  that  I  owe  them." 

The  rule  requires  that,  along  with  the  pleas,  there  shall 
be  a  speciQc  statement  of  defence.  Now  it  is  quite  apparent 
upon  reading  this  affidavit  that  it  is  no  more  than  a  change 
of  the  terms  in  the  plea,  but  does  not  state  any  specific 
defence  or  give  any  specific  warning  to  the  plaintiff  as  to 
what  the  defendant  means  to  rely  upon  for  the  purpose 
of  defeating  the  claim.  It  is  a  matter  entirely  free  from 
doubt  in  the  mind  of  the  court  that  this  affidavit  which  I 
have  read  does  not  conform  to  the  spirit  and  requirement 
of  the  rule,  and  therefore  the  judgment  of  the  circuit  court 
must  be  affirmed. 
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The  United  States  r«.  Antonio  Nardello. 
Criminal  Docket.    No.  16,048. 

f  Decided  March  22,  1886. 

I  The  Chief  Justice  and  Justices  James  and  Mbebigk  sitting. 

1.  Section  812  of  the  Revised  Statutes  of  the  United  States  which  disquali- 
fies any  person  from  serving  as  a  juror  more  than  once  in  two  years, 
does  not  apply  to  the  courts  of  the  District  of  Columbia.  The  provision 
upon  that  subject  governing  tliis  District  is  to  be  found  in  section  861  (as 
amended)  of  the  Revised  Statutes  of  the  District  of  Columbia,  and  by 
that  section  only  one  year  need  elapse. 

2.  A  person  summoned  as  a  juror  for  the  criminal  court  stated  '*  that  his 
home  is  in  Virginia;  that  his  parents  live  there;  that  he  returned  there  when 
out  of  employment  elsewhere;  that  he  votes  there;  that  for  the  past  fifteen 
years  he  has  been  spending  his  vacations  (about  two  weeks  in  the  summer 
of  each  year)  at  his  home  there;  that,  excepting  said  two  weeks  in  each 
year  he  has  resided  in  Washington,  D.  C,  during  all  that  time  as  the  agent 
of  the  V.  M.  R.  R.  Co.,  a  Virginia  corporation.  That  his  only  residence 
here  is  as  agent  for  said  corporation;  that  he  has  never  been  married,  and 
that  he  has  no  present  intention  of  leaving  the  employ  of  said  company 
and  returning  to  Virginia."  • 

Heid,  A  competent  juror  within  the  provisions  of  section  872  of  the  R.  S.  D. 
C,  which  requires  jurors  to  l)e  residents  of  the  District 

8.  A  declaration  accompanying  and  explanatory  of  an  act  indefinite  in  itself 
is  always  admissible  as  part  of  the  res  gestae.  Thus  where  the  murdered 
man,  when  last  seen  alone  had  been  asked,  whither  he  was  going,  and  re- 
plied **To  look  for  N."  (the  person  charged  with  the  murder),  it  was  held 
that  this  statement  was  not  within  the  rule  against  hearsay. 

4.  In  the  absence  of  any  specific  threat  or  promise,  the  question  whether  evi- 
dence of  a  confession  is  admissible  is  one  to  be  left  in  a  very  large  degree 
to  the  judgment  and  discretion  of  the  judge  who  presides  at  the  trial. 

5.  The  circumstances  under  which  three  confessions  were  made  by  the  ac- 
cused at  different  times  during  the  same  day  considered  and  commented 
on  by  the  court  and  the  ruling  of  the  court  below  in  excluding  the  first 
and  admitting  the  others  approved. 

iDdictment  and  conviction  of  murder. 

The  Case  is  stated  in  the  opinion. 

George  B.  Corkhill  and  Thomas  M.  Fields  for  appellant : 

The  court  erred  in  overruling  the  objection  of  defendant's 
counsel  to  Watson.     Sec.  812,  R.  S.  U.  S.;  sec.  93,  R.  S.  D.  0. 

McDaniel  was  a  non-resident  of  the  District,  and  there- 
fore incompetent  to  sit  as  a  juror.     Sec.  872,  R.  S.  D.  C. 

A  resident  is  defined  to  be  one  who  has  his  residence  in  a 
place.     Bouv,  Law  Die,  Tit.,  Resident. 
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Besidence  is  defined  to  be  a  personal  presence  in  a  fixed 
and  permanent  abode.  Bouv.  Law  Die.  Tit.,  Besidence ; 
Boosevelt  vs.  Kellogg,  20  Johns.  N.  Y.,  208;  Thorndyke  vs. 
City  of  Boston,  1  Mete,  242 ;  In  re  Wrigley,  4  Wend.,  602 ; 
Porter  vs.  Miller,  3  Wend.,  329;  Sears  vs.  City  of  Boston,  1. 
Mete.,  250;  Harvard  College  vs.  Gore,  5  Pick.,  876. 

Besidence  indicates  permanency  of  occupation  as  distinct 
Irom  lodging,  or  boarding,  or  temporary  occupation..  19 
Me.,  293;  3  Greenl.,  229;  Frost  vs.  Bisbin,  19  Wend.,  11. 

In  7  6  Fitzgerald,  2  Caines,  318,  it  was  held  that  a  resi- 
dent within  a  State  was  one  who  had  not  a  mere  residence 
of  a  temporary  nature,  but  one  of  a  permanent  and  fixed 
character. 

"Inhabitant"  and  "resident,"  and  "inhabitancy"  and 
"residence,"  are  commonly  used  as  synonymous.  Lee  vs. 
City  of  Boston,  2  Gray,  490. 

In  deciding  the  question  of  residence  the  intention  of  the 
parties  is  material.  Story  Conflict  of  Laws,  42 ;  In  re  James 
Casy,  1  Ash  mead,  126. 

This  intention  may  be  known  tacitly,  or  by  express  dec- 
larations. 2  Greenl.,  412,  citing,  arguendo,  Vattel,  bk.  1,  ch. 
19,  sec.  213. 

A  confession  can  never  be  received  in  evidence  where  the 
defendant  has  been  influenced  by  any  threat  of  harm. 
Moore  vs.  Commonwealth,  2  Leigh,  701 ;  State  vs.  Phelps, 
11  Vt,  116;  State  vs.  Grant,  9  Shep.,  171;  Ann  vs.  State,  11 
Humph.,  159;  Stephen  vs.  State,  11  Ga.,  226;  Deathridge 
vs.  State,  1  Snead,  75. 

Or  where  it  has  been  extorted  by  pain,  or  made  under  the 
influence  of  fear.  Hector  vs.  State,  2  Mo.,  135 ;  United  States 
vs.  Mott,  1  McLean,  499 ;  Serpentine  vs.  State,  1  How.  (Miss.), 
256 ;  2  Buss.  Crimes,  826,  831 ;  Berry  vs.  State,  10  Ga.,  511 ; 
1  Whart.  Am.  Cr.  Law,  685. 

Or  where  any  inducement  has  been  held  out  tending  to 
extort  a  confession  either  by  intimidation  or  promise  of 
favor.  Commonwealth  vs.  Chabbock,  1  Miss.,  144;  Com- 
monwealth vs.  Drake,  15  Mass.,  161;  Commonwealth  vs, 
Knapp,  9  Pick.,  496;  State  vs.  Grant,  92  Me.,  171;  State 
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tw.  Jenkins,  2  Tyler,  377 ;  State  re.  Brick,  2  Harrington, 
630;  Boyd  vs.  State,  2  Humph.,  39;  People  vs.  Ward,  15 
Wend.,  231;  Oakley  vs.  Shumaker,  15  Wend.,  226;  tfmith 
vs.  Commonwealth,  10  Gratt,  734. 

Where  a  confession  has  once  been  obtained  by  means  of 
hope  or  fear,  confessions  subsequently  made  are  presumed 
to  come  from  the  same  motive,  and  are  inadmissible,  though 
no  such  influences  are  shown.  State  vs.  Koberts,  1  Dev., 
259;  Commonwealth  vs,  Harman,  4  Barr,  259;  Peter  vs. 
State,  4  S.  &  M.,  31 ;  Deathridge  vs.  State,  1  Sneed,  75;  2 
Buss.  Cr.,  832;  State  vs.  Guild,  5  Halst.,  163;  1  Phillips 
Ev.  (9th  ed.),  410;  Whart.  Cr.  Ev.  (8th  ed.),  sec.  677;  1 
Whart  Am.  Cr.  Law,  694. 

If  a  confession  has  been  obtained  from  the  prisoner  by 
undue  means,  any  statement  afterwards  made  by  him  un- 
der the  influence  of  that  confession  cannot  be  admitted  in 
evidence.     2  Buss.  Cr.,  832,  and  cases  cited;  4  Barr,  259. 

In  the  absence  of  circumstances  showing  that  the  effects 
of  the  improper  influence  under  which  the  first  confession 
was  made  have  not  been  totally  removed,  the  influence  of 
the  motives  proved  to  have  been  offered  will  be  presumed 
to  continue,  and  to  have  produced  the  subsequent  confes- 
sion, unless  the  contrary  is  shown  by  clear  evidence,  and 
the  confession  will  therefore  be  rejected.  1  Greenl.  Ev., 
sec.  257,  citing  Eoberts'  case;  1  Dev.,  259,  264;  U.  S.  vs. 
Charles,  2  Cranch,  C.  C,  76;  Joe  vs.  State,  38  Ala.,  422; 
Hove  vs.  State,  22  Ark.,  336;  Bex  vs.  Cooper,  5  C.  &  P.,  535 ; 
Commonwealth  vs.  Harman,  4  Barr,  269;  Ward  vs.  State, 
50  Ala.,  120;  2  Buss.  Cr.,  839. 

The  presumption  is  that  the  influence  of  the  threats  or 
promises  continues,  and  such  presumption  must  be  over- 
come. State  vs.  Guild,  5  Halst.,  163;  Commonwealth  vs. 
Knapp,  10  Pick.,  477;  State  vs.  Eoberts,  1  Dev.,  259;  Bos- 
coe  Cr.  Ev.,  48,  n.  1;  State  vs.  Broughton,  7  Ired.,  96; 
People  vs.  McMahon,  1  Smith,  384 ;  Commonwealth  vs.  Har- 
man, 4  Barr,  269;  Whaly  vs.  State,  11  Ga.,  123;  Com- 
monwealth vs.  Taylor,  5  Cush.,  505 ;  Conley  vs.  State,  12 
Mo.,  462;  State  vs.  Nash,  12  La.,  895;  State  vs.  Fisher,  6 
64 
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Jones  (Law),  N.  C,  478;  Simon  vs.  State,  36  Miss.,  636;  Ros- 
coe  Or.  Ev.,  46,  and  notes. 

A  second  confession  made  under  the  same  influence  as 
the  first,  when  the  first  is  inadmissible,  is  not  receivable. 
Meynell's  Case,  2  Lew.,  C.  C,  122;  Sherrington's  Case,  2 
Lew.,  a  C,  123;  2  Buss.  Cr.,  834;  State  rs  Lowthorne, 
66  N.  C,  638;  20  Gratt.,  724;  Porter  vs.  State,  55  Ala., 
95. 

The  burden  rests  upon  the  prosecution  to  prove  that  a 
subsequent  confession  was  not  made  under  influences  which 
rendered  the  first  inadmissible.  Deathridge  vs.  State,  1 
Sneed,  75 ;  State  rs.  Roberts,  1  Devereaux,  259 ;  1  Whart. 
Am.  Gr.  Law,  694;  State  vs.  Drake,  82  N.  C,  692;  4  8.  & 
M.,  31 ;  2  Coldwell,  223 ;  State  vs.  Jones,  54  Mo.,  478. 

A  confession  made  in  the  afternoon  after  an  inducement 
held  out  in  the  morning,  held  inadmissible.  Meynell's 
Case,  2  Lew.,  C.  C,  122;  2  Russ.  Cr.,  835. 

Inducement  held  out  on  Monday  evening,  confession 
made  on  the  following  Wednesday  without  express  caution, 
held  inadmissible.  Reg.  vs.  Hewitt,  1  C.  &  M.,  534,  ap- 
proving Meynell's  Case,  supra;  2  Russ.  Cr.,  835. 

A  second  confession  made  ten  months  after  the  first, 
which  was  improperly  obtained,  held  inadmissible.  State 
vs.  Chambers,  39  la.,  179. 

The  only  direct  evidence  of  the  prisoner's  guilt  was 
furnished  by  these  confessions,  made  under  the  suspicious 
circumstances  which  the  record  discloses. 

A.  S.  WoRTHiNGTOit  for  the  United  States: 

The  exception  taken  to  the  ruling  that  Juror  Watson 
was  a  competent  juror  is  based  upon  section  812,  Rev.  Stats. 
U.S. 

"No  person  shall  be  summoned  as  a  juror  in  any  cir- 
cuit or  district  court  more  than  once  in  two  years,  and  it 
shall  be  sufficient  cause  of  challenge  to  any  juror  called  to 
be  sworn  in  any  cause  that  he  has  been  summoned  and 
attended  said  eourt  as  a  juror  at  any  term  of  said  court  held 
within  two  years  prior  to  the  time  of  such  challenge.'^ 
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The  original  law  from  which  this  section  was  carried  into 
the  Revised  Statutes  was  enacted  August  16,  1856.  11 
Stat  at  L.,  50. 

This,  it  will  be  noted,  was  long  after  the  passage  of 
the  act  of  February  27,  1801  (now  incorporated  in  section 
93  of  the  Rev.  Stats.,  D.  C),  which  provides  that  the 
laws  of  the  United  States  not  locally  inapplicable  shall 
havci  the  same  force  and  effect  in  the  District  as  else- 
where in  the  United  States. 

In  June,  1862,  however,  Congress  passed  an  act  entitled 
"An  act  providing  for  the  selection  of  jurors  to  serve  in  the 
several  courts  in  the  District  of  Columbia."  12  Stat,  at 
L.,  428.  This  act  supplied  to  the  District  a  complete  sys- 
tem of  its  own  for  the  organization  of  juries.  At  that  time 
we  bad  a  "circuit  court"  and  a  distinct  "criminal  court/' 
and  this  law  covered  the  selection  and  qualifications  of 
jurors  in  both  courts.  The  act  provided,  among  other 
things,  section  5,  that  "  The  names  of  the  persons  drawn 
shall  not  be  again  placed  in  such  box  for  the  period  of 
two  years." 

This  law  is  carried  forward  into  the  Revised  Statutes  of 
the  District,  sees.  851  to  875  inclusive,  and  the  above- 
quoted  provision  becomes  in  the  revision: 

"  Sec.  861.  The  names  of  persons  drawn  shall  not  again  be 
placed  in  the  jury  box  for  the  period  of  two  years." 

Thus  the  law  stood  until  June  8,  1880,  when  Congress 
passed  an  act,  among  other  purposes,  to  amend  the  above 
section  861—21  Stat,  166 ;  Rich.  Supp.,  538--«nd  which 
provides : 

"  That  section  861  of  chapter  24  of  the  Revised  Statutes 
of  the  District  of  Colimibia  be  and  the  same  is  hereby 
amended  so  as  to  read  as  follows : 

"'Sec.  861.  It  shall  be  good  cause  of  principal  chal- 
lenge to  any  person  called  to  serve  as  a  talesman  on  a 
petit  jury  at  any  term  of  the  criminal  or  circuit  courts  of 
the  District  of  Columbia,  that  he  has  served  as  such  juror 
in  the  trial  of  a  cause  in  either  of  said  courts  at  any  time 
within  one  year  next  before  his  being  so  called  and  chaU 
lenged.'" 
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Here,  therefore,  we  have  the  case  of  a  general  statute 
applicable  to  all  the  '' circuit  and  district  courts  of  the 
United  States/'  and  a  subsequent  special  statute  addressed 
to  this  particular  jurisdiction.  There  can  be  no  question, 
it  is  submitted,  that  the  latter  governs. 

Among  the  qualifications  required  to  constitute  a  com- 
petent juror  in  the  District  is  that  of  being  "a  resident 
of  the  District."  Objection  was  taken  to  juror  McDaniel 
that  he  is  not  such  a  resident.  His  statement  in  the  bill 
of  exceptions  shows  conclusively  that  he  is  a  resident,  un* 
less  the  fact  that  he  votes  in  Virginia  necessarily  estab- 
lishes the  fact  that  he  is  not  a  resident  here.  This  ques- 
tion arises  several  times  at  the  organizationof  every  jury  in 
this  District,  and  has  been  so  often  and  so  invariably  de- 
cided in  favor  of  the  competency  of  such  persons  that  it 
cannot  be  considered  an  open  question. 

And  so,  conversely,  under  the  attachment  law,  when  the 
term  "  non-resident "  is  used,  no  lawyer  would  think  of  ar- 
guing here  that  McDaniels  is  a  non-resident. 

Exceptions  6  and  9  relate  to  the  admission  by  the  court  of 
the  testimony  of  officers  Block  and  Baff  as  to  the  statements 
made  to  them  respectively  by  the  defendant  at  the  second 
precinct  station  on  the  afternoon  of  the  day  after  his  arrest. 
The  fiith  exception  was  to  the  admission  of  the  evidence 
as  to  what  occurred  earlier  on  the  same  day  at  the  Jirsi 
precinct  station,  but  that  evidence  was  subsequently  exclu- 
ded by  the  court. 

On  this  point  the  authorities  appear  to  be  practically  in 
accord,  and  they  are  so  numerous  that  it  cannot  be  ex- 
pected the  court  will  examine  them  all.  In  Joy  on  CJonfes- 
sions,  Law  Library,  vol.  40,  the  matter  is  fully  discussed 
in  sections  III  and  IV,  pages  34  to  44,  and  the  conclu- 
sion is  reached  that  confessions  made  in  response  to  ques- 
tions are  admissible  even  when  the  question  assumes  the 
guilt  of  the  prisoner.  To  the  same  effect  see  1  G-reenL 
on  Ev.,  sec.  229 ;  Wharton's  Or.  Ev.,  647,  649,  662,  663, 
664 ;  1  Bish.  Or.  Pro.,  1227,  1228 ;  1  Bennett  &  Heard's 
L.  Gas.,  198  to  203 ;  Beg.  t;^.  Baldry,  12  Eng.  L.  &  Eq., 
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690;  Appleton  on  Ev.,  185-8;  Reg.  V8.  Jarvis,  10  Oox  0. 
C,  574. 

The  Supreme  Court  of  the  United  States  has  said  that 
the  rule  excluding  confessions  has  sometimes  been  carried 
too  far,  and  that  '^  in  its  application  justice  and  common 
sense  have  too  frequently  been  sacrificed  at  the  shrine  of 
mercy."     Hopt  vs.  Utah,  110  U.  S.,  584. 

The  demeanor  of  an  accused  person  when  confronted  by 
the  silent  witnesses  to  his  guilt  is  always  evidence.  1 
Bish.  Cr.  Proc,  1242,  1246;  1  Gr.  Ev.,  sec.  231,  232,  229; 
Wharton's  Or.  Ev.,  670. 

Mr.  Justice  Merrick  delivered  the  opinion  of  the  court. 

Antonio  Nardello  was  convicted  in  the  criminal  court  of 
murder,  and  his  case  has  been  brought  here  on  exceptions 
taken  at  the  trial. 

The  first  two  exceptions  were  to  the  competency  of  jurors. 

After  the  exhaustion  of  the  peremptory  challenges, 
the  name  of  one  Watson  was  drawn  from  the  box ;  a  specific 
objection  was  made  to  his  competency  by  the  counsel  for  the 
accused  upon  the  ground  that  he  had  served  as  a  juror 
within  two  years  next  preceding  his  call  as  talesman  under 
that  drawings  It  was  very  earnestly  argued  by  counsel  for 
the  traverser  that  section  812  of  the  Bevised  Statutes  of 
the  United  States  applied  to  this  case.  That  section  is  in 
these  words: 

^'No  person  shall  be  summoned  as  a  juror  in  any  circuit 
or  district  court  more  ban  once  in  two  years,  and  it  shall 
be  sufficient  cause  of  challenge  to  any  juror  called  to  be 
sworn  in  any  cause,  that  he  has  been  summoned  and 
attended  said  court  as  a  juror  at  any  term  of  said  court  held 
within  two  years  prior  to  the  time  of  such  challenge." 

If  that  section  of  the  Bevised  Statutes  were  applicable  to 
the  District  of  Columbia  it  would  be  apparent  that  Watson 
was  not  a  qualified  juror.  But  no  one  can  read  with  a 
dispassionate  mind  this  812th  section  without  seeing  that 
it  is  exclusively  applicable  to  the  circuit  and  district  courts 
of  the  United  States  within  the  States,  and  that  it  has  no 
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application,  and  was  never  meant  to  have  any  application^ 
to  the  District  of  Columbia. 

A  sufficient  argument  upon  that  subject  is  drawn  from 
the  collocation  of  the  statutes  themselves,  for  section  811 
of  the  Revised  Statutes,  which  immediately  precedes  this 
section  812,  speaks  with  regard  to  certain  functions  in  re- 
spect to  the  summoning  of  jurors  in  the  circuit  and  district 
courts  of  the  United  States,  in  the  courts  of  the  Territo- 
ries, and  in  the  courts  of  the  District  of  Columbia,  enumer- 
ating specifically  all  four  courts,  and  contradistinguishing 
the  courts  of  the  Territories  and  the  courts  of  the  District 
of  Columbia,  from  the  circuit  and  district  courts  of  the 
United  States.  Then  immediately  follows  this  section 
812,  separated  by  a  single  period  of  punctuation,  in  which 
the  declaration  is  that:  '^No  person  shall  be  summoned  as 
a  juror  in  any  circuit  or  district  court  more  than  once 
in   two  years." 

We  have  there  within  three  lines,  upon  the  face  of  the 
statutes  themselves,  the  contrast  made  for  the  purposes  of 
jury  service  between  the  circuit  and  district  courts^of  the 
United  States  and  the  courts  of  the  District  of  Columbia. 
That  of  itself  would  manifest  that  the  purpose  of  the  leg- 
islator was  not  to  include  the  courts  of  the  District  of  Co- 
lumbia within  the  provisions  of  that  section.  But  above 
and  beyond  that,  and  subsequent  to  the  date  of  that  section 
— of  section  8 12 — there  was  a  specific  jury  law  adopted  for 
the  District  of  Columbia,  prescribing  the  qualifications,  the 
terms  of  service,  the  mode  of  selection,  and  everything  else 
appertaining  to  the  sufficiency  of  jurors  to  be  placed  in  a 
box  for  the  trial  of  criminals,  and  that  statute  formed  sec- 
tion 861  as  it  originally  stood.  The  language  of  that  sec- 
tion was  then  almost  indentical  in  terms  with  section  812 
of  the  General  Statutes,  in  these  words: 

^^The  names  of  persons  drawn  shall  not  again  be  placed 
in  the  jury  box  for  the  period  of  two  years." 

But  on  June  8th,  1880,  section  861  was  amended,  and  in 
lieu  of  it  was  substituted  this  section: 

''That  section  861  of  chapter  24  of  the  Bevised  Statutes 
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of  the  District  of  Columbia  shall  be,  and  the  same  is 
hereby,  amended  to  read  as  follows: 

"^Sbc.  861.  It  shall  be  good  cause  of  principal  challenge 
to  any  person  called  to  serve  as, a  talesman  on  a  petit  jury 
at  any  term  of  the  criminal  or  circuit  court  of  the  District 
of  Columbia,  that  he  has  served  as  such  juror  in  a  trial  of 
a  cause  in  either  of  said  courts  at  any  time  within  one 
year   next  before   his   being  so  called  or  challenged/ " 

That  is  the  law  and  the  only  law  applicable  to  a  case 
of  this  sort  now  in  force  in  the  District  of  Columbia; 
and  as  the  man  Watson  had  not  served  within  one  year  (so 
that  he  did  not  come  within  the  prohibition  of  the  statute), 
and  there  being  nothing  else  in  the  statute  to  disqualify 
him,  the  court  has  no  difficulty  in  saying  that  he  was  a  per- 
fectly competent  juror  according  to  the  provisions  of  the 
law  applicable  to  the  administration  of  criminal  justice 
within  this  District. 

The  next  objection  was  made  to  the  competency  of  a  juror 
by  the  name  of  McDaniel,  upon  the  ground  that  he  was 
not  a  resident  of  the  District  of  Columbia  within  the  terms 
of  the  statute. 

The  facts  in  regard  to  him  are  to  be  found  in  his  own 
statement,  under  oath,  upon  an  interrogation  by  the  court, 
on  the  challenge  incorporated  in  the  first  bill  of  exceptions. 

He  stated  '*that  his  home  was  in  Virginia;  that  his 
parents  lived  there,  and  that  he  returned  there  when  out 
of  employment  elsewhere ;  that  he  votes  there ;  that  for  the 
past  fifteen  years  he  has  been  spending  his  vacations,  about 
two  weeks  in  the  summer  in  each  year,  at  his  home  there; 
that  during  that  period  he  resided  in  Washington,  D.  C; 
during  the  balance  of  the  year  as  the  agent  of  the  Virginia 
Midland  Railroad  Company,  a  Virginia  corporation,  in  the 
employ  of  which  corporation,  as  its  agent  in  this  city,  he 
has  been  during  said  period  of  about  fifteen  years;  that  his 
only  residence  here  is  as  an  agent  for  said  corporation ;  that 
he  has  never  been  married,  and  that  he  has  no  present 
intention  of  leaving  the  employ  of  said  company  and  of 
returning  to  Virginia." 
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That  is  to  say,  in  briefer  terms,  he  has  been  residing 
here  continuously  for  fifteen  years  in  the  employment  of  a 
certain  corporation,  having  his  exclusive  business  and  occa- 
pation  as  the  agent  of  that  corporation,  with  no  intention 
of  going  away  from  the  District  of  Columbia  so  long  as  he 
shall  have  employment;  that  he  means  to  remain  here 
indefinitely ;  that  in  point  of  fact,  however,  he  does  go  home 
for  about  two  weeks  every  summer,  and  that  he  does  vote  in 
the  State  of  Virginia. 

Now  is  he  or  is  he  not,  in  this  state  of  case,  a  resident  of 
the  District  of  Columbia  within  the  terms  of  the  act  of  Con- 
gress prescribing  who  shall  be  jurors;  the  act  of  Congress 
saying  that  every  citizen  of  the  United  States,  who  is  a 
resident  of  the  District  of  Columbia,  is  a  competent  juror 
within  this  District. 

It  has  been,  as  I  am  advised,  frequently  adjudged  in  the 
several  courts  that  such  a  person  is  a  resident  within  the 
meaning  of  the  statute.  What  constitutes  a  residence,  as 
a  matter  of  technical  law,  has  never  yet  been  defined.  In 
other  words,  the  term  ^^  resident"  has  not  a  technical  mean- 
ing. In  some  statutes,  and  for  some  purposes,  it  means  one 
thing;  in  other  statutes,  and  for  other  purposes,  it  means 
another  thing.  For  illustration,  under  the  act  of  assembly, 
which  is  also  in  force  here  in  this  District,  and  which  pro- 
vides that  a  party,  to  make  a  bill  of  sale  valid  against  his 
creditors  where  he  remains  in  possession,  shall  have  it 
acknowledged  and  recorded  in  the  county  where  he  resides, 
it  has  been  adjudicated  that  a  citizen  of  Virginia,  who  has 
personal  property  in  the  State  of  Maryland,  and  who 
happens  to  be  within  the  State  for  a  merely  temporary 
and  transient  purpose,  who  has  acknowledged  and  recorded 
a  bill  of  sale  of  his  personal  property  in  the  county  where 
he  thus  temporarily  is,  is,  for  the  purposes  of  the  act  of 
assembly,  a  resident  of  the  county  where  he  happens  to  be 
so  as  to  give  full  legal  integrity  to  his  bill  of  sale. 

But  it  has  also  been  adjudicated  there  and  in  many  of 
the  other  States  that,  for  the  purposes  of  the  attachment 
law,  a  party  is  a  resident  who  is  within  the  reach  of  the 
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process  of  the  court;  aod  he  is,  on  the  other  hand,  a  non- 
resident, although  he  claims  his  citizenship  and  his  perma- 
nent home  within  the  State,  who  has  gone  out  of  the  State 
long  enough  to  he  beyond  the  reach  of  the  attachment  pro- 
cess. For  the  purposes  of  that  law,  sojourning  out  of  the 
State  for  a  time,  though  with  the  purpose  of  returning  to 
his  home,  he  is  a  non-resident.  In  regard  to  the  law  about 
voting  a  man  must  be  a  resident  where  he  is  to  vote.  The 
question  arose  in  our  neighboring  State  in  a  case  that  is 
particularly  in  point,  so  far  as  the  present  inquiry  is  con- 
cerned, the  case  of  Mr.  Gambrill,  a  native  of  the  city  of  An- 
napolis, who  had  lived  there  all  his  life,  who  was  appointed 
to  a  clerkship  in  one  of  the  Departments  at  the  city  of 
Washington  (the  tenure  of  which  is,  as  we  all  know,  indefi- 
nitely held  at  the  pleasure  of  the  appointing  power),  and 
who  came  here  and  resided  here  as  a  clerk,  meaning  to 
reside  here  as  long  as  that  clerkship  should  continue.  He 
was  dropped  from  the  registry  list  of  voters  in  the  State  of 
Maryland  and  claimed  to  be  restored  to  the  registry  list  on 
the  ground  that  he  had  not  lost  his  residence  in  the  State  of 
Maryland. 

The  case  was  very  fully  argued  before  one  of  the  ablest 
judges  of  the  State  (one  of  the  judges  of  the  Court  of  Ap- 
peals, Mr.  Justice  Miller)^  and  after  the  fullest  examination 
of  the  subject  he  decided  that  the  party  having  come  here, 
intending  to  reside  here  indefinitely,  the  mere  claim  that 
he  would,  at  some  future,  indeterminate  period,  in  a  con- 
tingency which  might  or  might  not  happen  during  his  life- 
time, return  to  his  home,  did  not  preserve  his  residence  in 
the  State  of  Maryland,  and  that  he  was  a  resident  of  the 
District  of  Columbia. 

That  case  is  on  all  fours  with  the  present.  This  man  re- 
sides here  indefinitely;  his  only  home,  his  only  family 
altar,  is  his  boarding  house  where  his  trunk  is.  If  he  were 
not  a  bachelor,  but  were  a  married  man,  it  is  quite  manifest 
that  the  exigencies  of  his  business  and  his  occupation  would 
require  his  family  to  be  here  with  him,  and  then  there 
would  be  no  doubt  in  the  mind  of  any  man  that  he  was^  in 
65 
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every  sense  of  the  term,  a  resident  of  the  District  of  Colum- 
bia. The  wife  and  children  being  with  him,  a  casual  visit  of 
two  weeks  to  the  State  of  Virginia  once  a  year  would  not 
make  that  a  residence. 

The  fact  that  he  is  a  bachelor  does  not  give  him  any 
more  residence  in  the  State  of  Virginia,  or  deprive  him  of 
his  residence  here,  than  if  he  were  a  married  man.  After 
all  you  have  to  gather  the  purposes  of  the  party,  the  inten- 
tion of  the  party  which  constitutes  his  residence,  from  his 
general  acts.  This  man  designed,  according  to  every  ex- 
ternal act,  and  according  to  his  own  declaration,  to  live 
here  so  long,  peradventure  for  his  entire  life,  as  he  should 
retain  his  employment.  He  had  in  fact  lived  here  for  fifteen 
years.  All  that  he  had  he  took  under  the  laws  and  the 
political  and  civil  organization  of  the  District  of  Columbia, 
and  in  return  did  he  not  owe  a  corresponding  duty  to  the 
community  in  which  he  got  all  that  he  had,  and  derived  all 
the  means  of  happiness  that  were  in  his  power?  It  will 
not  do  to  say  that  one  shall  have  of  a  community  all  that 
he  can  get  out  of  the  community,  and,  on  the  other  hand, 
shall  not  return  to  the  community  some  corresponding  ob- 
ligation of  citizenship.  And  especially  does  the  rule  apply 
to  the  District  of  Columbia,  because  the  District  of  Columbia 
is  part  and  parcel,  in  a  large  and  legal  sense,  of  every  State. 
Each*  State  has  an  interest  in  it.  It  is  a  contribution,  so  to 
speak,  of  all  the  States  for  the  public  good ;  and  the  party 
who  comes  here  is  a  resident  here,  has  a  right  to  reside 
here,  and  there  is  no  alienage  as  between  this  community 
and  the  community  of  his  origin  and  his  birth.  Therefore 
when  he  comes  to  reside  here,  although  it  may  be  for  an 
indefinite  purpose,  still  so  long  as  he  is  here  he  is  identified 
with  this  community  as  much  as  anybody  else  is  identified 
with  it,  and  owes  the  same  deticree  of  duty,  service  and  ob- 
ligation to  it  as  any  other  who  may  reside  within  its 
limits. 

For  these  reasons  in  part,  which  are  in  complete  analogy 
with  the  doctrines  which  have  been  held  upon  the  subject  of 
residence  everywhere  else^  the  court  is  of  opinion  that  this 
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party  was  also  a  competent  juror  and  that  the  exception 
must  be  overruled. 

The  third  exception  was  to  the  admissibility  of  a  decla- 
ration, made  by  the  deceased  when  he  was  last  seen,  as  to 
whither  he  was  going.  The  murdered  man,  named  Rotunno, 
when  he  left  on  the  morning  of  July  28th,  when  he  was 
last  seen  alive,  left  the  companionship  of  two  witnesses  with 
the  declaration,  made  in  reply  to  an  inquiry  as  to  whither 
he  was  going,  that  he  was  going  out  to  seek  Nardello — to  look 
for  him.  It  was  objected  that  the  declaration  being  hearsay 
evidence  was  not  competent  testimony.  The  counsel  for 
the  traverser,  although  making  the  objection,  did  not  argue 
it,  and  it  is  well  that  he  did  not,  because  if  there  be  any- 
thing thoroughly  settled  in  the  law,  it  is  that  a  declaration 
accompanying  and  explanatory  of  an  act  indefinite  in  itself, 
is  always  admissible  as  part  of  the  res  gestce.  Where  a  man 
goes  forth  and  is  asked  where  he  is  going  and  he  states  that 
he  is  going  to  a  particular  place,  that  statement  is  always 
admissible,  and  does  not  at  all  come  within  the  rule  against 
hearsay  evidence.  1  Greenl.  Ev.,  sec.  108.  The  exception 
is  overruled. 

Then  there  were  objections  made  and  exceptions  taken 
to  the  confessions  which  were  made  by  the  prisoner  to  two 
officers,  one  a  confession  made  about  two  o'clock  in  the 
afternoon  of  Sunday,  and  the  other  made  at  about  three 
o'clock  in  the  afternoon  of  the  same  day.  The  first  one 
was  made  to  officer  Boteler,  the  second  to  officer  Riley. 

These  confessions  standing  by  themselves  contain  no  ele- 
ment, or  isuggestion  of  any  element,  of  a  threat  or  induce- 
ment held  out  to  the  party  which  would  invalidate  a  con- 
fession as  not  having  the  quality  of  perfect  volition.  But 
the  argument  was  made  that  those  confessions  ought  to  be 
excluded  because  they  connected  themselves  with  an  ex- 
torted confession  made  to  officer  Boteler  at  about  two 
o'clock  in  the  morning  of  that  day  at  the  police  station  after 
he  was  arrested.  It  seems  that  he  was  taken  to  the  police 
station  and  was  placed  in  irons  and  afterwards  taken  out  of 
the  cell  where  he  had  been  first  placed,  and  brought  into  the 
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other  room  and  there,  in  the  presence  of  five  policemen,  was 
interrogated  by  officer  Boteler,  which  interrogation  was  pre- 
ceded by  the  statement:  "Now  I  want  you  to  answer  all, 
questions  put  to  you  according  to  the  truth."     Thereupon 
he  proceeded  to  make  certain  declarations. 

Now^  if  this  first  so-called  confession  or  declaration  made 
under  such  circumstances  had  stood  by  itself,  there  might 
have  been  a  question  as  to  the  propriety  of  admitting  it, 
and  the  judge  who  heard  the  case,  at  first  admitted  it, 
but  afterwards,  upon  the  development  of  the  surrounding 
circumstances,  excluded  it  from  the  consideration  of  the 
jury.  But  he  excluded  it  in  conformity  to  the  view  which 
was  expressed  by  the  Supreme  Court  of  the  United  States 
in  the  case  of  Hopt  rs.  Utah,  in  110th  U.  S.,  where,  at  page 
587,  the  Supreme  Court  make  the  remark,  that  "a  confes- 
sion made  to  one  in  authority  should  not  go  to  the  jury  un- 
less it  appears  to  the  court  to  have*  been  voluntary." 
While  there  was  no  sutticient  inducement  in  words,  either 
of  threat  or  promise  held  out  to  the  party  sufficient  to  ex- 
clude that  statement,  yet  the  judge  who  sat  at  the  trial, 
according  to  the  spirit  of  the  announcement  by  the  Su- 
preme Court,  withheld  it  from  the  jury  because  of  the  cir- 
cumstances of  terror  that  surrounded  the  party  at  the  time, 
ironed,  in  the  presence  of  five  officers,  one  of  them  de- 
manding from  him  that  he  should  tell  the  truth.  In  the 
view  of  the  judge  who  tried  the  case  these  circumstances 
were  sufficient  to  cause  an  apprehension  on  his  part, 
springing  from  that  tender  solicitude  which  judges  ordi- 
narily have  with  regard  to  the  confession  which  may  be 
made  by  a  criminal  helpless  and  frightened,  lest  the  con- 
fession mi^ht  not  be  entirely  free  and  voluntary,  and  it 
appeared  to  him  that  it  was  more  prudent  under  the  cir- 
cumstances to  exclude  the  confession,  and  he  did  so.  But 
the  same  judge  who  excluded  it  admitted  the  subsequent 
confessions  because  they  were  not  accompanied  by  any  of 
the  circumstances  of  terror  which  I  have  mentioned,  and 
which  seemed  to  characterize  the  first  interview  with  the 
officers.     There  was  abundant  time   in  which  possible  or 
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imputed  apprehensioa  in  the  mind  of  the  prisoner  could 
have  been  dissipated,  and  the  manner  and  the  character  of 
these  interviews  showed  that  the  officers  did  nothing  what- 
ever to  call  forth  the  statements  made  by  him  in  the  inter- 
views of  two  and  three  o'clock,  because  they  were  not  only 
voluntary,  but  they  were  invited  by  the  prisoner,  so  to 
speak. 

At  the  first  of  these  two  interviews  the  officer  went  to  the 
cell  and  asked  him  if  he  wanted  anything  to  eat,  speaking 
in  the  kindest  and  most  conciliatory  terms  to  him,  thereby 
dispelling  anything  that  might,  in  the  remotest  degree, 
have  the  semblance  of  any  of  the  terror  which  applied  in 
the  mind  of  the  judge  to  the  early  morning  interview, 
and  thereupon  without  any  circumstance  of  intimidation 
at  all,  he  made  freely  the  statement  which  is  given  in  the 
record. 

And  so  with  regard  to  the  interview  with  officer  Kiley 
at  three  o'clock.  The  same  circumstances  of  forbearance 
by  the  officer  manifested  and  characterized  everything  con- 
nected with  that  statement,  and  there  was  an  absence  of  any 
just  ground  for  stating  or  believing  that  whatever  influences 
might  have  existed  in  the  first  interview  extended  to  and 
connected  themselves  with  that. 

The  Supreme  Court  of  the  United  States  make  some 
very  valuable  remarks  upon  this  subject  in  the  case  to 
which  I  have  adverted,  of  Hopt  is.  Utah,  page  583  of  110 
U.  S.  Reports.     They  say: 

"The  admissibility  of  such  evidence  so  largely  depends 
upon  the  special  circumstances  connected  with  the  confession 
that  it  is  difficult,  if  not  impossible,  to  formulate  a  rule 
that  will  comprehend  all  cases.  As  the  question  is  neces- 
sarily addressed,,  in  the  first  instance,  to  the  judge,  and 
since  his  discretion  must  be  controlled  by  all  the  attendant 
circumstances,  the  court  have  wisely  foreborn  to  mark  with 
absolute  precision  the  limits  of  admission  and  exclusion." 

Now  there  is  the  guide,  and  the  only  rule  appropriate 
to  be  laid  down ;  that  this  whole  matter  is  one  to  be  left 
in  a  very  large  degree  to  the  judgment  and  discretion,  in 
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the  absence,  of  course,  of  any  specific  threat  and  promise,  of 
the  judge  who  presides  at  the  trial,  who  sees  vividly  before 
his  mind  the  effect  of  things  precisely  as  they  are  presented 
to  the  mind  of  the  party  making  the  confession,  and  pre- 
cisely as  they  are  presented  to  the  jury,  with  all  the  in- 
fluences brought  to  bear  upon  the  credibility  or  non- 
credibility  of  the  subject-matter  detailed  in  the  confession. 

It  is  apparent  to  us  that  the  judge,  in  the  trial  of  the 
cause,  had  this  rule  in  view;  that  he  judged  for  himself 
and  judged  wisely;  that  there  was  nothing  in  the  circum- 
stances of  these  two  later  admissions  made  to  Biley  and 
Boteler,  at  the  hours  of  2  and  3  o'clock  in  the  subsequent 
afternoon,  which  could  rationally  be  supposed  to  connect 
them  with  and  be  controlled  by  the  circumstances  of  ter- 
ror arising  out  of  the  arraigning  of  a  prisoner  at  the 
police  station  at  2  o'clock  on  the  preceding  night.  And 
yielding  our  own  minds  under  the  instruction  of  this  pre- 
cept of  the  Supreme  Court  and  the  conduct  of  the  judge  in 
the  trial,  we  are  bound  to  say,  and  there  is  no  difference 
of  opinion  or  doubt  entertained  by  any  member  of  the 
court,  that  the  prisoner  had  the  benefit  in  the  exclusion 
of  the  first  statement  of  more,  perhaps,  than  was  necessary. 
But  yet  there  is  no  criticism  to  be  made  upon  the  fact  that 
it  was  excluded;  it  was  just  that  it  should  be,  because  the 
mind  of  the  judge  below  was  more  impressed,  and  prop- 
erly impressed,  than  the  mind  of  an  appellate  tribunal 
could  be  with  regard  to  the  circumstances  surrounding  the 
transaction  and  which  could  not  be  sufficiently  photo- 
graphed before  an  appellate  court.  But  it  is  manifest  that 
his  indulgence  in  excluding  the  first  confession  or  statement 
is  a  guarantee  that  the  view  which  he  took  in  respect  to  the 
confessions  made  at  the  second  and  third  interviews  fully 
comes  up  to  the  requirements  laid  down  by  the  Supreme 
Court  as  a  caution,  and  that  full  credence  that  is  to  be  given 
by  this  tribunal  in  reviewing  the  action  of  the  court  to  the 
discretion  exercised,  and  which  must  be  confided  to  the 
trial  judge.  He  having  (with  the  knowledge  on  our  part 
of  his  exceeding  forbearance   in   favor  of   the  prisoner) 
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admitted  these  two  confessions  which,  upon  the  face  of 
them,  have  not  the  least  similitude  or  remotest  sug- 
gestion of  any  promise  or  threat  made,  and  which  were  so 
far  from  the  first  interview  as  to  have  allowed  full  time  for 
the  repose  of  mind  necessary  to  freedom  of  volition.  We 
have  no  diflSculty  in  saying  that  they  were  properly  ad- 
mitted. 

Having  thus  reviewed  all  the  exceptions  taken,  and 
there  heing  no  error  apparent  in  any  part  of  the  record  to 
the  prejudice  of  the  prisoner,  the  judgment  of  the  court  be- 
low is  affirmed. 


Charles  W.  Hbllen  vs.  The  Metropolitan  Eailroad  Co. 

Law.    No.  28,690. 

f  Decided  November  28,  1885. 

I  The  Chief  Justice  and  Justice  Meriuck  sitting. 

A  judgment  founded  in  tort  bears  interest  in  the  District  of  Columbia  from 
the  date  of  rendition. 

Action  in  tort  for  injury  to  plain tiflf  by  being  run  over  by 
one  of  defendant's  cars. 

February  28, 1884.  Judgment  on  verdict  for  $1,500,  with 
interest  from  date  of  rendition. 

Defendants  having  objected  to  the  allowance  of  interest 
upon  the  ground  that  judgments  in  tort  do  not  bear  interest 
in  this  District,  the  question  was  referred  to  the  General 
Term  to  be  heard  in  the  first  instance. 

T.  A.  Lambert  for  plaintiff  cited  section  966  R  S.  U.  S. 
and  sections  713  and  1007  R.  S.  D.  C;  Fifth  Baptist  Church 
V8.  Baltimore  &  Potomac  R.  R.  Co.,  2  Mackey,  458 ;  Hetzel 
V8.  Baltimore  &  Ohio  R.  R.  Co.,  3  Mackey,  495. 

Nathaniel  Wilson  for  defendant. 

By  the  Court: 

We  do  not  doubt  that  judgments  founded  in  tort,  like  those 
based  on  actions  ex  contractu,  bear  interest  in  this  jurisdic- 
tion from  the  date  of  rendition.  The  objection  is  therefore 
overruled. 
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Sophia  Mbrcer  st  al.  t;^.  William  Hogan  et  al. 

Equity.    No.  6189. 

f  Decided  November  26,  1883. 

I  The  Chief  Justice  and  Justioes  Cox  and  Jamss  sitting. 

1.  The  Orphans'  Court  has  full  power,  authority  and  jurisdiction  to  exam- 
.  ine,  hear  and  decree  upon  a  credit  claimed  by  an  administrator  in  the  set- 
tlement of  his  accounts  for  an  individual  claim  of  his  against  the  deceased. 

2.  A  decree  or  judgment  of  the  Orphans'  Court,  in  a  contested  matter,  has 
the  same  force  and  effect  as  the  decree  of  any  other  court  in  h  contest 
inier  partes.  Where,  therefore,  exceptions  to  an  administrator's  account 
have  been  heard  and  determined  in  that  court  and  no  appeal  is  prose- 
cuted, the  account  is  res  judicata,  and  cannot  be  reopened  by  the  equity 
court  on  a  bill  filed  by  the  same  parties  against  the  administrator  for  an 
account. 

The  Case  is  stated  in  the  opinion. 

Henry  Wise  Garnbtt  and  Thomas  J.  Miller  for  com- 
plainant 

Andrew  C.  Bradley  for  defendant. 

Mr.  Justice  Cox  delivered  the  opinion  of  the  court. 

The  history  leading  to  this  litigation  may  he  stated  in  a 
very  few  words.  Wm.  Hogan,  sr.,  who  was  the  father  of 
the  female  complainants  and  of  the  defendant,  was  the 
owner  of  a  tract  of  land  situated  in  Australia.  In  1856  he 
employed  the  defendant,  his  son,  to  go  to  that  country,  with 
powers  of  attorney  authorizing  him  to  manage  the  prop- 
erty and  make  sale  of  it.  When  he  first  went,  his  absence 
was  intended  to  be  only  a  temporary  one,  but  it  turned  out 
that  he  remained  a  number  of  years  in  that  country.  He 
collected  rents  from  property  and  made  sales,  and  out  of 
these  moneys  made  sundry  disbursements  and  remittances 
to  his  father.  He  rendered  accounts  from  time  to  time,  and 
finally  the  transactions  were  closed  up  in  1865  by  the  son's 
taking,  himself  as  purchaser,  ihe  undisposed  of  balance  of 
the  land,  at  a  price  agreed  on  between  the  father  and  son; 
and  then  the  son  rendered  a  final  account  to  the  father 
embracing  all  the  transactions  from  the  beginning.  He 
remained  in  that  country  several  years  after  that,  and  did  not 
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return  until  1871.  In  December,  1871,  and  in  January, 
1872,  he  had  settlements  with  his  father  of  these  unsettled 
accounts,  which .  resulted  in  his  father  passing  to  the  de- 
fendant his  notes  for  the  balance  then  supposed  ^o  be  due, 
to  the  amount  of  |8,316.41.  In  the  middle  of  the  year  1872, 
the  father  fell  into  a  condition  of  helpless  infirmity,  but 
lingered  on  until  1674  when  he  died.  The  defendant  then 
took  out  letters  of  administration  upon  his  personal  estate, 
and  when  he  presented  his  first  account  for  settlement  in 
the  Orphans^  Court,  he  claimed  a  credit  in  that  account  for 
the  amount  of  these  notes,  as  a  debt  due  to  him  from  the 
deceased.  Two  of  his  sisters,  Mrs.  Gaines  and  Mrs.  Mercer, 
appeared  in  court  and  filed  exceptions  to  the  account  on 
behalf  of  themselves  and  the  other  distributees  of  the  per* 
sonal  estate.  It  appears  that  Mrs.  Kearney,  a  third  sister, 
had  authorized  Mrs.  Gaines  to  act  for  her  in  this  proceeding 
also,  and  it  is  so  testified  in  depositions  taken  in  the  Or- 
phans' Oourt,and  a  letter  from  Mrs.  Kearney  to  Mrs.  Gaines 
to  that  efiect  is  on  file  in  the  proceedings  of  that  court 

The  exception  which  relates  to  this  particular  item  is, 
"  they  except  to  the  credits  claimed  by  the  administrator  in 
vouchers  one  and  two,  consisting  of  five  notes  amounting 
to  $8,316.41."  They  claim  that  the  notes  were  obtained 
from  the  intestate  at  a  time  when,  from  infirmity  of  body 
and  mind,  he  was  incapable  of  doing  business  and  that  they 
were  obtained  without  a  legal  consideration. 

This  exception,  which  is  one  of  several  to  the  admission 
of  the  account,  raised  the  whole  question  of  the  balance  due 
upon  the  account  between  the  fiither  and  the  son.  Upon 
the  application  of  the  exceptants,  the  case  was  referred  to 
Mr.  J.  J.  Johnson  to  take  testimony  and  report.  Very  volu- 
minous depositions  were  taken,  and  he  reported  that  the 
account  was  correct,  that  the  father  was  capable  of  making 
this  settlement,  and,  upon  discussion  in  that  court  and  a 
review  of  the  whole  proceeding,  the  court  directed  the  ac- 
count to  be  allowed  and  overruled  the  exception.  An  ap- 
peal was  taken  from  that  decision  to  this  court  and  an  order 
passed  fixing  the  appeal  bond  at  $250,  but  no  further  step 
66 
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was  taken  afterwards  in  that  proceeding.     The  date  of  the 
order  overruling  the  exception  was  October  30,  1877. 

On  May  26,  1878,  the  same  parties  who  had  excepted  in 
the  Orphans'  Court  filed  their  bill  in  this  court,  calling 
upon  the  defendant  for  an  account  of  his  agency  in  Aus- 
tralia, charging  that  he  had  not  rendered  a  true  account, 
that  he  was  not  entitled  to  credits  claimed  by  him,  &c,,  all 
of  which  opened  up  the  precise  question  which  was  under 
discussion  in  the  Orphans'  Court  and  on  which  that  court 
had  pronounced  a  decision.  The  defendant  at  first  demurred, 
and  that  being  overruled,  he  then  filed  an  answer  in  which 
he  responded  to  the  various  allegations  of  the  bill,  and  also 
set  up  as  conclusive  of  this  question,  and  as  res  adjtidicatci, 
the  determination  of  it  in  the  Orphans'  Court.  If  his  posi- 
tion in  that  respect  be  well  taken,  it  blocks  all  further 
inquiry  and  it  brings  us  at  once  to  the  consideration  of  the 
question  how  far  the  decision  of  the  Orphans'  Court  is  con- 
clusive of  a  controversy  in  that  court — a  question  of  very 
great  importance  and  one  which  does  not  seem  to  have  been 
at  all  definitely  settled. 

We  are  forced,  therefore,  to  examine  into  the  statutes 
relating  to  the  jurisdiction  of  that  court.  We  find  that  the 
act  of  1798,  ch.  101,  sub-ch.  15,  section  12,  provides  that 
"The  Orphans'  Court  shall  have  full  power,  authority  and 
jurisdiction  to  examine,  hear  and  decree  upon  all  accounts, 
claims  and  demands  existing  between  wards  and  their  guar- 
dians, and  between  legatees  or  persons  entitled  to  any  dis- 
tributable part  of  an  intestate's  estate,  and  executors  and 
administrators,  and  may  force  obedience  to  and  execution 
of  their  decrees  in  the  same  ample  manner  as  the  court  of 
chancery  may." 

Now  it  must  be  admitted  that  this  language  is  as  com- 
prehensive and  as  strong  in  conferring  jurisdiction  as 
any  that  ever  was  used  in  reference  to  any  court.  It  is  to 
have  "full  power,  authority  and  jurisdiction  to  examine, 
hear  and  decree  upon  all  accounts,  claims  and  demands  ex- 
isting between  wards  and  their  guardians,  and  between 
legatees  or  distributees  and  executors  and  administrators." 
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What  is  a  claim  between  executors  and  administrators  on 
the  one  hand  and  distributees  on  the  other?  This  term 
will  include,  iirst,  the  claims  filed  by  distributees  them- 
selves to  personal  estate  to  be  distributed  amon^  them,  and 
claims  by  the  executor  or  administrator  on  that  estate,  and, 
therefore,  against  the  distributees.  What  is  an  account 
between  the  administrator  or  executor  and  distributees  ? 
It  is  an  account  in  which  the  administrator  charges  himself 
with  his  receipts,  and  claims  credit,  first,  for  expenses  of 
the  estate,  and,  in  the  next  place,  for  claims  against  the 
estate  which  he  has  paid,  or  which  have  been  duly  vouched 
and  presented  to  him  for  payment  Now,  in  determining 
upon  these  questions  of  account  between  the  administrator 
and  distributees,  the  court  is  necessarily  called  upon  to 
determine  what  claims  the  administrator  is  authorized  to 
pay.  It  is  true  that  our  statute  does  not  confer  upon  the 
Orphans'  Court  any  power  to  adjudicate  a  controversy 
directly  between  a  third  person  wh/  is  a  creditor  and  an 
administrator.  When  a  claim  is  presented,  properly 
vouched,  against  the  estate,  the  judge  does  indorse  it,  that 
'*  it  will  pass  when  paid."  This  simply  means  that  the 
court  will  allow  it  as  a  credit  in  the  administrator's  ac- 
counts  if  he  chooses  to  pay  it ;  but  a  court  has  no  power  to 
decree  that  an  administrator  shall  pay  a  third  person  a 
claim  against  the  estate,  nor  that  it  shall  not  be  ultimately 
paid.  It  has  power,  however,  to  determine  whether  the 
administrator  will  have  credit  in  his  accounts  for  the  pay- 
ment of  a  designated  claim.  But  in  this  respect,  under 
that  statute,  a  claim  which  the  administrator  himself  has 
against  the  estate  is  put  on  the  same  footing  as  all  other 
claims. 

There  is,  however,  this  distinction  to  be  observed  between 
a  claim  by  an  administrator  against  the  estate  as  a  creditor, 
and  a  claim  by  a  third  person.  If  the  administrator  chooses 
to  dispute  the  claim  of  another  creditor,  it  must  be  asserted 
in  a  court  of  common  law  or  equity,  but  it  is  difficult  to  see 
exactly  how  the  claim  of  an  administrator  on  the  personal 
estate  can  be  determined  otherwise  than  by  presenting  it 
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as  a  credit  in  his  account.  He  cannot  sue  himself  either  at 
common  law  or  equity.  He  cannot  sue  the  distributees 
unless  he  is  seeking  to  enforce  his  claim  against  real  assets 
in  their  hands,  as  lands,  &c.  An  action  by  an  administra- 
tor against  distributees  to  recover  a  claim  out  of  the  per- 
sonal estate  in  his  own  possession,  is  something  I  never 
heard  of. 

So  that  it  does  not  seem  that  there  is  any  other  way  in 
which  an  administrator  can  have  his  own  claim  against  an 
estate  adjudicated,  as  between  himself  and  distributees,  than 
by  presenting  it  as  a  credit  in  his  accounts  of  administra- 
tion. But  whether  that  be  so  or  not,  it  is  very  plain  that 
he  may  present  a  claim  in  that  way,  and  when  it  is  so  pre- 
sented it  is  within  the  jurisdiction  of  the  court  to  determine 
whether  he  shall  have  credit  in  the  account  for  his  individual 
claim. 

I  find  there  are  three  cases  in  which  such  claim,  by  an 
administrator  or  executor,  was  the  subject  of  adjudication 
in  which  it  was  assumed  as  a  matter  of  course,  without  dis- 
pute, that  it  was  a  proper  subject  for  determination  in  the 
Orphans'  Court  in  the  settlement  of  administrator's  accounts. 
One  is  the  case  of  Nicholls  va,  Hodge,  in  2  Cranch,  0.  C, 
582;  another,  Stockett  V8.  Jones,  in  10  Gill  &  Johnson, 
276;  and  another,  Cover  vs.  Stockdale,  16  Maryland  Re- 
ports, 10. 

On  this  branch  of  the  case  then,  we  conclude  that  the 
court  has  full  power,  authority  and  jurisdiction  to  examine, 
hear  and  decree  upon  a  credit  claimed  by  an  administrator 
in  the  settlement  of  his  accounts  for  an  individual  claim  of 
his  against  the  deceased. 

It  will  be  further  observed  that  the  court  is  provided  with 
the  most  ample  apparatus  for  the  most  exhaustive  examina- 
tion and  determination  of  questions  of  this  kind  falling  within 
its  scope  and  jurisdiction.  Section  16  of  the  same  act  pro- 
vides that:  "Whenever  either  of  the  parties  having  a  con- 
test in  the  Orphans'  Court  shall  require,  the  said  court  may 
direct  a  plenary  proceeding,  by  bill  or  petition,  to  which 
there  shall  be  an  answer  on  oath  (or  affirmation)  and  if  the 
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party  refuse  to  answer  on  oath  (or  affirmation  as  the  case 
may  require)  to  any  matter  alleged  in  the  bill  or  petition  and 
proper  for  the  court  to  decide  upon,  the  said  party  may  be 
attached,  fined  and  committed/'  &c.  Sec.  17  of  the  same  act 
provides:  "And  on  such  plenary  proceeding  all  the  depo- 
sitions shall  be  taken  in  writing  and  recorded ;  and  in  case 
either  party  shall  require,  the  court  shall  direct  an  issue,  or 
issues,  to  be  made  up  and  sent  to  any  court  of  law  which 
may  be  most  convenient,  under  all  circumstances,  for  try- 
ing the  same ;  and  the  said  issue  or  issues  shall  be  tried  in 
the  said  court  of  law  as  soon  as  may  be,  without  any  contin- 
uance longer  than  is  necessary  to  procure  the  attendance  of 
a  witness  or  witnesses ;  and  the*  power  of  the  court  of  law 
and  the  proceedings  thereto  relative,  shall  be,  as  hereinbe- 
fore directed,  respecting  the  trial  of  issues ;  and  the  Or- 
phans' Court  shall  give  judgment  or  decree  upon  the  bill 
and  answer,  or  upon  bill,  answer,  depositions  or  finding  of 
the  jury,"  &c.  So,  also,  section  18  provides  that  "Any  per- 
son who  may  conceive  himself  aggrieved  by  any  judgment, 
decree,  decision  or  order  of  the  Orphans'  Court,  shall  have 
the  liberty  of  appealing  to  the  Court  of  Chancery,  or  to  the 
General  Court  of  the  shore  wherein  such  Orphans'  Court  is 
held ;  if  the  judgment,  decree,  decision  or  order  shall  have 
been  given  or  made  on  a  summary  proceeding,  and  on  the 
testimony  of  witnesses,  the  party  shall  not  be  allowed  to 
appeal,  unless  he  or  she  shall  immediately  notify  his  inten- 
tion, and  request  that  the  testimony  may  be  reduced  to 
writing;  and  in  such  case  the  depositions,  at  the  cost  of  the 
party,  in  the  first  instance,  shall  be  reduced  to  writing ; 
and  a  transcript  of  the  whole  proceedings  relating  imme- 
diately to  the  matter  shall  be  made  out  by  the  register 
of  wills,"  ifec,  &c.,  "and  transmitted  to  the  said  appellate 
court  by  the  party  within  30  days  from  the  date  of  the  de- 
cision or  order,  the  said  party  shall  otherwise  lose  the  privi- 
lege of  appeal ;  and  if  the  decision  of  the  Orphans'  Court  be  in 
a  summary  way,  and  on  papers  filed  in  the  court,  no  party 
shall  be  entitled  to  an  appeal  unless  he  or  she  enters  the 
appeal  within  three,  days,  and  transmits  a  certified  copy  of 
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the  proceedings  as  aforesaid  within  30  days  aforesaid ;  hut 
in  case  there  shall  have  been  plenary  proceeding  as  aibre- 
said,  either  party  may  prosecute  the  appeal  by  entering 
the  same  as  aforesaid,  and  by  transmitting  a  certified  copy 
as  aforesaid  within  60  days  from  the  date  of  the  decree, 
judgment,  decision  or  order,"  &c. 

Now,  it  will  be  observed  that  in  determining  a  contro- 
versy there  are  two  modes  of  proceeding;  first,  a  plenary 
proceeding,  which  is  only  another  t^rm  for  a  formal  pro- 
ceeding in  which  the  allegations  of  both  parties  are  reduced 
to  writing  in  the  shape  of  a  petition,  and  a  sworn  or  af- 
firmed answer,  and  depositions  taken  in  writing,  just  as  in 
a  court  of  chancery.  The  other  is  a  summary  proceeding, 
which  is  simply  where  the  court  hear  the  allegations  of  the 
parties  orally,  and  decide  in  a  summary  way,  either  upon 
written  documents  in  the  cause  or  upon  the  oral  testimony 
of  witnesses.  It  will  be  seen  that  either  party  has  the  right 
to  convert  the  summary  into  a  plenary  proceeding  upon  de- 
mand, and  then  the  proceedings  are  reduced  to  writing. 
Then  a  trial  by  jury  is  provided  for,  an  appeal  is  provided 
for,  and  in  respect  to  the  privilege  of  an  appeal,  and  in  res- 
pect to  the  effect  of  the  decision  and  the  judgment  of  the 
ourt,  it  does  not  appear  that  there  is  the  slightest  difference 
between  the  plenary  and  the  summary  proceedings.  The 
act  implies,  unavoidably,  that  the  contest  may  be  as  well  in  a 
summary  proceeding  as  in  a  plenary  one,  because  it  saye, 
in  reference  to  the  right  of  appeal,  that  "any  person  who 
may  conceive  himself  aggrieved  by  any  judgment,  decree, 
decision  or  order,"  &c.,  shall  have  liberty  of  appeal,  and 
"if  the  judgment,  decree,  decision  or  order  shall  have  been 
given  or  made  on  a  summary  proceeding^'  such  and  such 
measures  shall  be  taken.  Although  it  assumes  that  the  con- 
test inter  partes  is  inaugurated  and  a  decree  authorized, 
whether  the  proceeding  be  a  plenary  or  summary  one. 

Now,  this  was  the  law  when  the  Orphans'  Court  consti- 
tuted an  entirely  distinct  forum  from  the  appellate  court 
when  the  old  Circuit  Court  was  in  existence,  and  for  a  certain 
period  after  the  creation  of  the  present  court.    But  sinee 
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that  time,  since  the  reorganization  of  this  court,  the  Or- 
phans' Court  is  to  be  considered  as  only  a  special  term  of 
this  court.  Appeals  are  provided  for  from  that  court  to 
this  in  General  Term,  so  that  in  all  respects  it  stands  on  the 
same  footing  as  the  special  term  for  equity  business  or  the 
circuit  court.  The  question  naturally  arises  why  should  not 
a  decree  of  the  Orphans'  Court,  rendered  in  a  contest,  have 
the  same  effect  as  a  decree  of  the  court  in  special  term  held 
for  equity  business  or  a  judgment  of  the  circuit  court.  A 
doubt  on  this  subject  grows  out  of  the  peculiarity  of  pro- 
ceedings in  the  Orphans'  Court  and  certain  decisions  in 
Maryland  in  reference  thereto.  When  an  administra- 
tor files  his  administration  account  that  is  not  the  com- 
mencement of  a  contest.  Ordinarily  the  court  requires  a 
notice  to  be  published  to  all  parties  in  interest  that  an  ac- 
count will  be  stated  and  distribution  made  on  a  certain  day. 
It  issues  no  process,  and  that  notice  is  no  process.  Parties 
in  interest  may  choose  to  ignore  the  whole  proceeding  and 
may  not  come  in.  If  they  do  not  come  in  the  proceeding  is 
entirely  ex  parte,  and  the  Court  of  Appeals  of  Maryland 
has  in  repeated  cases  decided  that  in  a  court  of  equity  or 
court  of  chancery,  or  in  a  common  law  court,  when  the  pro- 
ceedings of  the  Orphans'  Court  of  an  ex  parte  character  are 
brought  in  question  they  are  only  prima  fade  evidence,  and 
not  conclusive  of  the  matter  contested. 

But  we  have  not  been  referred  to  any  case ;  no  case  has 
been  decided  in  Maryland,  and  no  case,  that  I  am  aware  of, 
in  any  other  State,  to  the  effect,  that  a  decree  or  judg- 
ment of  the  Orphans'  Court  in  a  contested  matter  has 
not  the  same  lorce  and  effect  as  the  decree  of  any 
other  court  in  a  contest  inter  partes.  All  the  decisions 
that  have  been  brought  to  our  attention  and  that 
we  have  been  able  to  discover,  are  in  the  opposite  direction. 
As  far  back  as  1838,  we  find  the  case  of  Lupton  vs,  Janney, 
5th  Cranch  Circuit  Court  Keports,  478,  in  which  it  appears 
that  a  bill  in  equity  was  filed  to  open  an  executor's  ac- 
counts after  they  had  been  settled  more  that  12  years  in  the 
Orphans'  Court,  by  the  residuary  legatees.     That  was  a  case 
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of  ex  parte  settlement.  Bat  the  court  after  considering 
this  question  thoroughly,  after  discussing  the  powers  of  the 
Orphans'  Court  said: 

"This  is  a  peculiar  and  exclusive  original  jurisdiction. 
An  original  bill  in  this  court  to  compel  executors  to  ac- 
count with  a  residuary  legatee  not  necessarily  connected 
with  any  other  ground  of  equitable  jurisdiction,  is  a  bill 
asking  that  which  originally  belongs  exclusively  to  the  Or- 
phans' Court  to  do.  It  is  a  part  of  its  ordinary  duty  to 
ascertain  and  distribute  the  surplus,  or  residuum  of  the  es- 
tate,  and  for  that  purpose  to  settle  the  administration  ac-s 
count.  When  that  account  necessarily  and  incidentally 
comes  before  this  court,  either  as  a  court  of  equity  or  of 
law,  in  a  suit  of  which  this  court  has  original  jurisdiction, 
the  ex  parte  settlement  by  the  Orphans'  Court  would  prob- 
ably be  taken  to  be  prima  fac^  correct,  but  the  opposing 
party  would  have  a  right  to  surcharge  and  falsify,  and  the 
court  would  open  it  for  that  purpose ;  but  if  thQ  settlement 
had  been  made  by  the  Orphans'  Court  in  a  contested  case 
between  the  same  parties,  it  would  probably  be  deemed  by 
this  court  conclusive  until  it  should  be  reversed  upon  ap- 
peal." 

A  similar  question  arose  in  the  circuit  court  of  the  United 
States,  before  Justice  Washington,  then  a  member  of  the 
Supreme  Court,  in  the  case  of  Blount  vb,  Darrach,  4  Wash- 
ington C.  C.  B.,  669,  which  was  the  case  of  an  effort  to  un- 
settle  a  guardian's  account,  which  stands  on  the  same  foot- 
ing as  an  administrator's  account,  by  a  bill  in  equity.  Jus- 
tice Washington  there  said:  "The  single  question  which 
arises  upon  the  facts  stated  in  the  plea  is,  whether  the  ac- 
count of  the  guardianship  of  James  Darrach,  which,  by  the 
decree  of  this  court,  was  allowed  and  confirmed,  is  conclu- 
sive or  not,  so  as  to  be  a  bar  to  the  discovery  and  relief 
sought  to  be  enforced  by  this  bilL  The  general  principles 
of  law  in  respect  to  the  conclusiveness  of  the  judgments 
and  decrees  of  the  domestic  tribunals  of  the  country  are 
well  settled  and  perfectly  intelligible.  A  judgment  or  de- 
cree of  a  court  of  competent  jurisdiction,  directly  up- 


Mercer  v.  Hoqan.  529 

on  the  point,  is  conclusive  between  the  same  parties,  or 
their  privieSj  upon  the  same  matter,  coming  directly  in 
question  in  another  court  of  competent  jurisdiction.  The 
rule  is  founded  upon  consideration  as  well  of  abstract  jus- 
tice as  of  public  policy,  which  forbids  the  litigation  of  any 
matter  which  has  been  once  fairly  determined  by  proper  and 
competent  authority  between  the  same  parties,  or  those 
standing  in  the  relation  of  privies  to  them.  If  the  matter 
or  the  parties  be  different,  the  former  judgment,  if  ad- 
mitted in  evidence  at  all,  as  in  particular  cases  it  may  he, 
can  be  so  only  blq  prima  facie  evidence,  but  not  conclusive. 
And  so  extensive  and  uijiversal  is  this  principle,  that  it  in- 
cludes the  judgments  or  determinations  of  tribunals  having 
competent  authority  to  decide,  whether  they  be  of  record  or 
not.  Where  the  matter  adjudicated  is  by  a  court  of  pecu- 
liar and  exditmve  jurisdictiofij  and  the  same  matter  comes 
incidentally  before  another  court,  the  sentence  of  the  former 
is  conclusive  upon  the  latter,  as  to  the  matter  directly  de- 
cided, not  only  between  the  same  parties,  but  against 
strangers." 

Then  he  examines  the  statutory  jurisdiction  conferred  on 
the  Orphans'  Court  and  says  (p.  660),  ''upon  a  view  of  the 
above  provisions  respecting  the  Orphans'  Court,  I  could  not 
entertain  a  doubt  were  the  question  before  me  for  judg- 
ment for  the  first  time,  that  that  court  has  jurisdiction  to 
settle  and  to  allow  or  confirm  the  accounts  of  guardians, 
s.nd  finally  to  degide  upon  the  diflferent  items  of  those  ac- 
counts, subject  to  the  reversing  and  correcting  jurisdiction 
of  the  Supreme  Court." 

Then  he  goes  on  to  say  that  the  same  parties  appeared  in 
the  case,  and  the  decision  of  the  Orphans'  Court  must  be 
regarded  as  conclusive. 

In  1867,  the  case  of  Sparhawk  vs.  Buel,  occurred  in  9th 
Vt.,  p.  41,  in  which  this  same  question  was  considered.  And 
so  in  McKinney's  Administrators.  Davis.  This  case  arose 
under  a  statute  which  empowered  the  Orphans'  Court  to  ad- 
judge between  a  creditor  and  administrator.  And  the  same 
principle  is  asserted  in  the  case  of  McDougal  vs,  Rutherford, 
67 
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in  30th  Ala.  Rep.,  263.  There  is  also  the  case  of  Clarke  vs. 
Callaghan,  2  Watts,  259,  and  the  case  of  Bryant  vs.  Allen, 
6  N.  H.,  116,  to  the  same  eflFect. 

So  that  all  the  authorities  which  have  heea  brought  to 
our  attention  and  which  I  have  been  able  to  find  myself, 
unite  in  conceding  the  same  authority  to  the  decreee  of  an 
orphans'  court  or  court  of  probate,  in  a  contested  matter^  as 
they  do  that  of  any  other  court. 

The  question  brought  before  us  in  the  bill  and  answer  in 
this  case  is  the  identical  question  brought  before  the  Or- 
phans' Court,  on  which  a  decree  was  rendered  and  from 
which  decree  an  appeal  was  noted.  In  our  judgment  the 
only  way  to  prosecute  that  investigation  was  to  prosecute 
that  appeal.  That  not  having  been  done,  the  decree  below 
has  the  same  conclusive  effect  on  this  question  as  if  the  ap- 
peal had  been  taken,  and  the  decree  been  affirmed  here. 
That  being  our  view  of  the  operation  of  that  statute  and  the 
effect  of  this  decree,  the  defence  is  complete  without  going 
into  the  merits  of  the  controversy  between  the  parties  as 
to  the  merits  of  the  account.  We  are,  therefore,  of  the 
opinion  that  the  decree  below  must  be  affirmed. 
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United  States,  use  of  Itself  and  Luther  H.  Pieb, 

vs. 

Robert  H.  Hunter. 

Law.    No.  26,876. 

f  Decided  February  28, 1886. 

I  The  Chief  Justice  and  Justices  James  and  Mekuck  sitting. 

1.  The  object  of  a  special  traverse  is  to  accompany  the  direct  denial  o£ 
plaintiff's  averment  with  an  explanation  of  the  ground  on  which  that  de- 
nial is  based. 

2.  An  occupation  of  Indian  lands  for  grazing  purposes  only,  with  the  con- 
sent of  the  Indians  and  in  subordination  to  and  recognition  of  their  title, 
is  not  forbidden  by  U  2117  and  2118  of  the  Bevised  Statutes. 

Appeal  from  a  judgment  on  demurrer. 

The  Case  is  stated  in  the  opinion. 

Luther  H.  Pike  and  J.  J.  Johnson  for  plaintiffs. 

M.  F.  Morris  for  defendant. 

Mr.  Justice  Jambs  delivered  the  opinion  6f  the  court. 

Thia  is  a  qui  tarn  action  to  recover  the  penalties  provided 
by  the  following  sections  of  the  Bevised  Statutes: 

"Sec.  2116.  No  purchase,  grant,  lease  or  other  conveyance 
of  lands,  or  of  any  title  or  claim  thereto,  from  any  Indian 
nation  or  tribe'  of  Indians,  shall  be  of  any  validity  in  law 
or  equity,  unless  the  same  be  made  by  treaty  or  convention 
entered  into  pursuant  to  the  Constitution.  Every  person 
who,  not  being  employed  under  the  authority  of  the  United 
States,  attempts  to  negotiate  such  treaty  or  convention,  di- 
rectly or  indirectly,  or  to  treat  with  any  such  nation  or 
tribe  of  Indians  for  the  title  or  purchase  of  any  lands  by 
them  held  or  claimed,  is  liable  to  a  penalty  of  one  thousand 
dollars."    *    ♦    * 

"Sec.  2117.  Every  person  who  drives  or  otherwise  con- 
veys any  stock  of  horses,  mules  or  cattle,  to  range  and  feed 
on  any  land  belonging  to  any  Indian  or  Indian  tribe,  with- 
out the  consent  of  such  tribe,  is  liable  to  a  penalty  of  one 
dollar  for  each  animal  of  such  stock." 

"Sec.  2118.  Every  person  who  makes  a  settlement  on 
any  lands  belonging,  secured  or  granted  by  treaty  with  the 
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United  States  to  any  Indian  tribe,  or  snrveys  or  attempts 
to  survey  such  lands,  or  to  designate  any  of  the  boundaries 
by  marking  trees,  or  otherwise,  is  liable  to  a  penalty  of  one 
thousand  dollars."     *    *     * 

Authority  to  bring  an  action  in  this  form  is  provided  by 
section  2124,  as  follows:  ^^  All  penalties  which  shall  accrue 
under  this  title  shall  be  sued  for  and  recovered  in  an  action 
in  the  nature  of  an  action  of  debt  in  the  name  of  the  United 
States,  *  *  *  the  one  half  to  the  use  of  the  informer, 
and  the  other  half  to  the  use  of  the  United  States." 

The  declaration  alleges  that  these  penalties  have  been 
incurred  by  acts  of  the  defendant  relating  to  lands  owned 
by  the  Oherokees,  and  to  lands  held  by  the  Cheyenne  and 
Arrapahoe  tribes.  It  contains  four  counts;  two  of  them 
under  section  2116,  and  two  under  section  2118.  The  first 
is  for  an  alleged  negotiation  with  the  Cherokees ;  the  sec- 
ond for  an  alleged  negotiation  with  the  Cheyennes  and 
Arrapahoes;  the  third  for  an  alleged  settlement  and  mark- 
ing of  boundaries  on  lands  of  the  Cherokees,  and  the  fourth 
for  an  alleged  settlement  and  marking  of  boundaries  on 
lands  of  the  Cheyennes  and  Arrapahoes. 

The  cause  stands  for  trial  on  the  pleas  to  the  first  and 
socond  counts,  and  these  issues  are  not  before  us.  To  the 
third  and  fourth  counts,  which  allege  a  settlement  and 
marking  of  boundaries  on  lands  of  the  Cherokees  and  of 
the  Cheyennes  and  Arrapahoes  respectively,  the  pleas  in- 
terposd  were,  first,  the  general  issue;  second,  a  special 
traverse  that  the  defendant  had  entered  upon  and  occupied 
the  lands  in  question  for  grazing  purposes  only,  under  a 
license  or  lease  from  the  Indians,  and  that  imthotU  this  he 
had  not  made  any  settlement,  or  surveyed  or  attempted  to 
survey  or  designate  any  boundaries  on  these  lands.  On 
the  general  issue  there  was  a  joinder,  and  to  the  special 
traverse  a  demurrer.  The  latter  was  overruled  in  the  cir- 
cuit court,  and  from  this  order  the  present  appeal  is  taken. 
The  only  question  before  us  then  is,  whether  the  case 
stated  affirmatively  in  the  special  traverse,  constitutes  the 
unlawful  act  charged  in  the  declaration,  for  which  a  penalty 
is  provided  by  section  2118. 
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At  the  argument  of  the  demurrer  counsel  for  plaintiff 
insisted  that,  consistently  with  the  plea,  it  might  still  he 
true  that  the  defendant  had  surveyed  and  marked  boun- 
daries on  these  lands,  and  that  plaintiff's  allegation  to  that 
effect — constituting,  as  he  claimed,  a  distinct  offence  under 
the  statute — was  therefore  admitted  by  the  plea.  This  ob- 
jection ignores  the  character  of  the  plea.  The  object  of  a 
special  traverse  is  to  accompany  the  direct  denial  of  plain- 
tiff's averment  with  an  explanation  of  the  ground  on  which 
that  denial  is  based.  This  explanation  takes  the  form  of. 
an  affirmative  statement  of  what  the  defendant  had  actually 
done,  and  it  is  put  forward  as  a  disproof  and  defeat  of  the 
plaintiff's  alleged  cat»e.  Stated  in  technical  language,  the 
defendant  may  be  understood  to  say:  ",What  I  actually  did 
was  as  follows^  and  this  is  not  equivalent  to  the  act  which 
plaintiff  avers ;  therefore  I  wholly  deny  his  averment."  In 
this  way  he  presents  separately  a  question  of  law,  whether 
the  case  stated  by  himself,  which  he  offers  to  prove,  is 
equivalent  to  the  case  stated  against  him,  or,  on  the  con- 
trary, disproves  the  latter  and  justifies  a  denial  of  it.  In 
the  plea  before  us  the  defendant  directly  and  fully  denies 
that  he  made  any  settlement,  or  surveyed  or  marked  boun- 
daries as  alleged.  But  in  his  "inducement"  he  explains 
that  he  so  denies  because  he  had  simply  occupied  these 
lands  for  grazing  purposes  only,  and  this  under  a  lease  or 
license  from  the  Indians.  There  is  no  room,  therefore,  for 
the  criticism  that  such  a  plea  is  consistent  with  his  having 
surveyed  and  marked  boundaries,  and  consequently  admits 
the  allegation  that  he  had  done  so.  The  only  question 
raised  by  the  demurrer,  then,  is  whether  the  case  stated 
affirmatively  by  the  defendant  still  amounts  to  the  case 
stated  in  the  declaration,  and  subjects  the  defendant  to  the 
penalties  of  the  statute.  This  brin^^s  us  to  a  consideration 
of  the  meaning  of  the  statute. 

Section  2117  forbids  any  person  to  drive  cattle  into  these 
lands  to  range  and  feed,  unlesi^  with  the  consent  of  the  In- 
dians by  whom  they  are  held ;  but  it  clearly  permits  them 
to  do  so  with  such  consent.     So  far  as  this  section  is  con- 
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cemed,  any  person  may  make  any  arrangement  with  the 
Indians  which  is  Umited  to  that  particular  use  of  their 
lands,  and  such  an  arrangement  may  define  the  extent  of 
land  to  be  so  used  and  the  time  for  which  it  shall  be  used, 
and  it  may  provide  for  an  exclusive  use  for  such  purpose 
during  that  time.  In  other  words,  section  2117  does  not 
forbid,  but  permits,  an  occupation  of  Indian  lands,  with  the 
consent  of  the  Indians,  to  the  extent  of  using  them  for  graz- 
ing purposes  only ;  that  is  to  say,  such  occupation  is  lawful, 
for  aught  that  is  contained  in  that  section,  and  is  not  sub- 
ject to  the  penalty.  Does  it  fall  within  the  scope  and  in- 
tent of  the  next  section,  which  forbids  seittemerU  on  the 
lands  of  the  Indians,  whether  with  or  without  their  consent? 
We  think  that,  when  these  two  sections  are  considered  to- 
gether, it  is  clear  that  the  "settlement"  referred  to  is  an 
act  which  involves  appropriation  of  the  land,  in  exclusion 
of  any  title  or  right  of  the  Indians,  and  that  the  survey  and 
marking  of  boundaries  mentioned  are  acts  having  reference 
to  the  same  end.  A  license  or  lease  for  grazing  purposes 
only,  that  is  for  a  limited  use,  subordinate  to  the  title  of 
the  Indians  and  recognizing  that  title,  involves  none  of  the 
pretensions  which  section  2118  is  intended  to  suppress.  It 
does  not  in  any  way  involve  dispossession  of  the  Indians, 
nor  contemplate  such  dispossession.  We  are  of  opinion, 
therefore,  that  the  case  stated  in  the  affirmative  part  of  this 
plea  sustains  the  direct  denial  with  which  the  plea  con- 
cludes. The  demurrer  is  consequently  overruled,  and  the 
cause  is  remanded  for  further  proceedidgs* 
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United  States,  ex  rel.  Joseph  A.  Smith, 

William  C.  Whitney  et  al. 

Equitt.    No.  9361. 

f  Decided  September  25,  1885. 

I  The  Chief  Justice  and  Justices  Jambs  and  Mebrick  sitting. 

This  court  has  no  jurisdiction  to  restrain,  by  writ  of  prohibition  or  other- 
wise, the  proceedings  of  a  naval  court  martial. 

STATEMENT  OF  THE  CASE. 

The  relator  having  been,  by  the  Hon.  William  C.  Whit- 
ney, Secretary  of  the  Navy,  ordered  under  arrest  and  to 
appear  before  a  court  martial  for  trial  on  certain  charges 
and  specifications,  applied  to  this  court  for  a  writ  of  prohi- 
bition to  arrest  the  proceedings  of  the  court  martial,  on  the 
ground  of  want  of  jurisdiction  in  that  tribunal  to  try  and 
determine  the  matters  and  things  charged  against  him. 

HuNTON  and  Chandler  for  relator. 

W.  A.  Maury  for  respondents. 

Mr.  Chief  Justice  Cartter  delivered  the  opinion  of  the 
court. 

The  court  is  of  the  opinion  that  it  ought  not  to  intervene 
in  this  case.  In  coming  to  this  conclusion  we  have  not  en- 
tered into  the  merits  or  demerits  of  the  case.  The  relator 
petitions  this  court  to  stretch  forth  its  restraining  power 
to  prevent  a  naval  court  martial  from  discharging  what 
they  esteem  to  be  their  duty.  The  reason  assigned  for  this 
request  is  that  that  duty,  or  whatever  it  is  to  be  called,  is  in 
excess  of  its  jurisdiction  under  the  law  and  the  Constitution. 
Now  it  may  be  true,  as  argued  by  his  counsel,  that  the  re- 
lator has  committed  no  ofience  against  military  propriety 
or  authority.  Whether  he  has  or  not  is  not  the  question 
that  we  are  called  upon  to  decide.  The  question  is  whether 
we  have  the  power  to  intervene  and  arrest  the  deliberations 
of  this  naval  court  martial.  The  Supreme  Court  of  the 
United  States,  in  the  case  of  Wales  vs.  Whitney,  114  U.  8., 
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570,  which  was  a  case  in  strict  analogy  to  the  case  at  bar, 
has  said,  in  terms  as  explicit  as  the  English  language  per- 
mits, that  neither  they  nor  we  have  any  such  jurisdiction. 
That  while  this  court  can  deal  with  the  consequences  of  a 
usurped  jurisdiction  on  the  part  of  a  military  tribunal,  and 
enlarge  a  prisoner  suffering  from  its  extra-jurisdictional 
power,  yet  we  are  limited  to  dealing  with  the  consequences 
of  its  action  and  not  with  the  process  by  which  the  conse- 
quence is  produced.  This  is  predicated  of  the  fact  that  the 
action  of  that  tribunal  is  a  usurpation  of  authority. 

It  is  true,  as  was  ingeniously  argued  by  counsel,  that  al- 
though this  doctrine  was  announced  by  the  Supreme  Court 
in  that  case,  yet  it  was  not  the  central  subject  of  issue  before 
the  Supreme  Court  or  before  this  court  from  which  the  appeal 
was  taken ;  that  the  real  question  was  whether  a  man  was 
imprisoned  or  restrained  of  his  liberty,  not  what  the  cor- 
relative relations  of  the  courts  were.  There  is  a  good  deal 
of  force  in  that  argument.  But  still  the  expression  of  the 
Supreme  Court,  even  though  it  may  border  upon  dictum, 
is  so  elaborated  in  the  opinion  in  the  case  that  it  comes  to 
us  with  advisory  force,  and  with  some  of  us  at  least  on  this 
bench  reinforced  by  a  reason  lying  behind  it.  In  the  case 
referred  to,  the  Supreme  Court  say:  "But  neither  the  Su- 
preme Court  of  the  District  nor  this  court  has  any  appellate 
jurisdiction  over  a  naval  court  martial  nor  over  offences 
which  such  court  has  power  to  try.  Neither  of  these 
courts  is  authorized  to  interfere  with  it  in  the  performance 
of  its  duty  by  way  of  a  writ  of  prohibition  or  any  order  of 
that  nature.  The  civil  courts  can  relieve  a  person  from 
imprisonment  under  order  of  a  court  only  by  writ  of  habeas 
corpus,  and  then  only  when  it  is  made  apparent  that  it  pro- 
ceeds without  jurisdiction.  If  there  is  no  restraint  there  is 
no  right  in  the  civil  court  to  interfere." 

[It  is  confessed  that  there  is  none  here.] 

"  Its  power  then  extends  no  further  than  to  relieve  the 
prisoner.  It  cannot  remit  a  fine,  or  return  to  an  office,  or 
reverse  the  judgment  of  the  military  court.  Whatever 
effect  the  decision  of  the  court  may  have  on  the  proceed- 
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iDgs,  orders  or  judgments  of  the  military  court,  is  incidental 
to  the  order  releasing  the  prisoner.  Of  course,  if  there  is 
no  prisoner  to  release,  if  there  is  no  custody  to  he  dis- 
charged, if  there  is  no  such  restraint  as  requires  relief, 
then  the  civil  court  has  no  power  to  interfere  with  the  mili- 
tary court  or  other  tribunal  over  which  it  has  by  law  no 
appellate  jurisdiction."    Wales  vs.  Whitney,  114  U.  S.,  570. 

There  the  Supreme  Court  establishes  the  doctrine,  if 
what  I  have  quoted  is  to  be  regarded  as  judicial,  that  the 
correlation  of  these  courts  is  such  that  we  may  not  inter- 
fere, and  even  as  dictum  it  has  very  good  reason  behind  it. 
The  English  cases  cited  by  counsel  do  not  conflict  with  it, 
for  there  the  tribunal  appealed  to  had  supervision  of  all  the 
courts  in  England ;  it  was  the  court  of  last  resort,  and 
every  other  court  was  esteemed  inferior  to  it  in  dignity  and 
authority.  It  is  otherwise  here,  we  have  no  jurisdiction 
over  these  naval  tribunals,  although  we  have  jurisdiction 
over  the  consequences  that  they  entail.  They  do  not  sit 
for  this  jurisdiction  ;  they  are  not  in  the  roll  of  judicial 
bodies  for  this  jurisdiction  ;  they  sit  for  the  United  States 
wherever  the  Secretary  of  the  Navy  ordains. 

We  feel  that,  under  all  the  circumstances,  we  ought  to 
dismiss  this  relation^  and  it  is  so  ordered. 
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Henry  K.  Willard,  Administrator, 

vs. 

Mary  L.  0.  Wood,  Executrix. 

Law.    No.  25,866. 

r  Decided  March  29,  1886. 

I  The  Chief  Justice  and  Justices  Cox  and  Merrick  sitting. 

1.  "When  the  question  is  by  which  of  several  systems  or  laws  contract  rights 
are  to  be  determined,  the  rule  is  that  whatever  relates  merely  to  the  remedy 
and  constitutes  part  of  the  procedure,  is  determined  by  the  Ux  fori,  but  what- 
ever goes  to  the  substance  of  the  obligation  and  affects  the  rights  of  the 
parties  as  growing  out  of  the  contract  itself  or  inhering  in  it  or  attaching 
to  it,  is  governed  by  the  lex  loci  comiradus, 

2.  A  mortgage  was  executed  in  New  York ;  the  mortgage  debt  was  presumed 
to  be  payable  there  since  no  other  place  of  payment  was  designated. 

3.  As  by  the  law  of  New  York  an  assignee  of  an  equity  of  redemption  by  a 
deed  which  he  accepts,  containing  a  covenant  on  his  part  to  assume  and 
pay  the  mortgage  debt,  but  which  deed  is  not  sealed  nor  signed  by  him,  nor  in- 
tended so  to  be,  is  liable  to  suit  for  the  debt  by  the  mortgagee,  he  must  like- 
wise be  held  liable  here ;  but  the  questions  as  to  the  form  of  the  action, 
the  time  within  which  it  must  be  brought,  as  well  as  the  dignity  or  grade 
of  the  contract,  i.  «.,  whether  a  specialty  or  in  parol,  must  be  decided  by 
the  law  of  this  forum. 

4.  At  common  law,  and  it  is  so  in  this  District,  the  acceptance  of  such  a 
deed  creates  no  specialty  obligation  on  the  part  of  the  grantee,  although 
he  may  be  held  liable  on  it  in  assumpsit  as  on  a  simple  contract. 

5.  When  the  administrator  of  the  mortgagee  in  such  a  deed  brings  suit  upon 
it  in  this  District  to  recover  from  the  grantee's  executrix  a  portion  of  the 
mortgage  debt  remaining  unpaid  after  the  foreclosure  of  the  mortgage, 
the  action  must  be  in  assumpsit,  and  the  Statute  of  Limitations  in  force 
here  is  a  bar  if  the  suit  be  brought  more  than  three  years  after  the  cause 
of  action  accrued. 

Hearing  in  General  Term  in  the  first  instance  on  an 
agreed  statement  of  facts. 

The  Case  is  stated  in  the  opinion. 

Enoch  Tottbn  for  plaintiff: 

1.  This  is  a  New  York  contract  and  must  be  governed 
and  construed  according  to  the  laws  of  New  York.  The 
parties  all  resided  in  New  York,  the  contract  was  made 
there,  the  mortgaged  property  was  situated  there,  the  con- 
tract was  to  be  performed  and  the  money  was  payable 
there.  McGfoon  vs.  Scales,  9  Wall.,  27 ;  Orvis  vs.  Powell, 
98  U.  S.,  176 ;  Briw  vs.  Ins.  Co.,  96  U.  S.,  627 ;  Norton  vs. 
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Pritchard,  106  U.  S.,  129  ;  Gebhart  vs.  E.  R  Co.,  109  U.  S., 
527 ;  Dennick  vs.  K.  E.  Co.,  103  U.  S.,  11. 

2.  By  the  law  of  the  State  of  New  York,  a  purchaser  of 
mortgaged  real  estate  who  accepts  a  deed  thereto,  contain- 
ing a  covenant  that  he  assumes  and  covenants,  and  agrees 
to  pay  the  mortgage  as  a  part  of  the  purchase  money,  is 
liable  for  the  amount  of  the  incumbrance,  and  his  liability 
is  precisely  the  same,  whether  he  actually  signs  the  deed 
or  not.  He  is  bound  by  the  covenants  in  the  instrument  in 
either  case,  and  an  action  at  law  may  be  maintained  on  the 
contract  by  the  mortgagee.  Trotter  vs.  Hughes,  12  N.  Y., 
74;  Burr  vs.  Beers,  24  N.  Y.,  178;  Thorp  vs.  Keokuk  Co., 
48  N.  Y.,  257  ;  Hand  vs.  Kennedy,  83  N.  Y.,  149  ;  Atlantic 
Dock  Co.  vs.  Leavitt,  54  N.  Y.,  35 ;  Vrooman  vs.  Turner, 
69  N.  Y.,  280  ;  Bowen  vs.  Beck,  94  N.  Y.,  86. 

3.  When  a  contract  has  been  concluded  between  two  per- 
sons for  a  good  consideration  for  the  benefit  of  a  third,  that 
third  person  may  maintain  an  action  on  the  contract 
against  the  obligee  according  to  the  common  law,  as  well 
as  in  New  York.  Whore  wood  vs.  Shaw,  Yelv.,  25  (1603) ; 
Dutton  vs.  Pool,  1  Ventrie,  318  (1673) ;  2  Lord  Eaymond, 
928 ;  Cowper,  443 ;  1  Bos.  &  Pul.,  101,  note  c ;  2  Dow.  & 
Ey.,  277 ;  Schemerhorn  vs.  Vanderheyden,  1  John.,  140 : 
Cumberland  vs.  Codrington,  3  John.  Ch.,  255  ;  Trotter  vs. 
Hughes,  12  N.  Y.,  74;  Lawrence  vs.  Fox,  20  N.  Y.,  268; 
Burr  vs.  Beers,  24  N.  Y,  178  ;  Griswold  vs.  Selleck,  Minn. 
Sup.  Ct.,  March,  1883 ;  Hendrick  vs.  Lindsey,  98  U.  S.,  143 ; 
Nat'l  Bank  vs.  Grand  Lodge,  98  U.  S.,  123 ;  Opdyke  vs. 
E.  E.  Co.,  3  Dill.,  55  ;  Hinkley  vs.  Fowle,  15  Me.,  285. 

(See  an  able  article,  by  Henry  0.  Taylor,  Esq.,  on  this 
subject^  in  the  Am.  Law  Eeview  of  April,  1881,  vol^  ^5^» 
-«tv  p.  232.) 

4.  It  is  the  general  rule  in  the  other  States,  also,  that 
a  purchaser  of  mortgaged  real  estate  who  accepts  and 
enters  into  possession  under  a  deed  containing  such  a  cove- 
nant, as  is  found  in  this  case,  becomes  personally  liable  for 
the  debt  and  on  default  may  be  sued.  In  most  States  the 
action  may  be  maintained  by  the  mortgagee,  but  this  is 
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not  allowed  in  others,  and  it  seems  that  a  technical  distinc- 
tion is  made  in  a  few  States  (mostly  of  the  original  13) 
between  sealed  and  unsealed  instruments,  and  some  .courts 
hold  that  the  action  must  be  asaumpsit^  and  not  ooTienant, 
Jones  on  Mortgages,  sees.  752  to  769  ;  Huyler  m.  Atwood. 
26  N.  J.  Eq.,  504 ;  Hall  vs.  Marston,  17  Mass,  576 ;  Allen 
V8,  Stenger,  74  111.,  119  ;  Barnes  vs.  Johnston,  84  111.,  95 
Bristrow  vs.  Lane,  21  111.,  194 ;  Walden  vs.  Karr,  88  111. 
49 ;  Brown  vs.  Strait,  19  111.,  89 ;  Lamb  vs.  Tucker,  42  la. 
118;  Arnold  vs.  Lyman,   17  Mass.,  400;  Joslyn  vs.  Car 
Spring  Co.,  7  Vroom,  146 ;  Brewer  vs.  Dyer,  7  Cush..  337 
Carnegie  vs.  Morrison,  2  Metcalfe,  381 ;  Urquhart  vs.  Bray 
ton,  12   K.   L,   169;   Bohanon  vs.  Pope,  42  Maine,   93 
Thompson  vs.  Bertram,  14  Iowa,  476 ;  McDowell  vs.  Law, 
35  Wis.,  171 ;  Bassett  vs.  Hughes,  43  Wis.,  319 ;   Huffs 
Appeal,  24  Pa.  St.,  200 ;  Snell  vs.  Ives,  86  Ills.,  280 ;  Boss 
vs.  Eenison,  38  Iowa,  306;  Comstock  vs.  Hitt,  37  Ills.,  542  ; 
Fitzgerald  vs.  Barker,  70  Mo.,  529;  Heim  vs.   Vogel,   69 
Mo.,  529 ;  Merriman  vs.  Moore,  90  Pa.  St.,  78  ;  Brewer  vs. 
Maurer,  38  Ohio  St.,  543 ;  Rogers  vs.  Herron,  92  Ills.,  583 ; 
Dean  vs.  Walker,  107  Ills.,  640 ;  Flagg  vs.  Geltmacker,  98 
Ills.,  293;  Locke  vs.  Horner,  131  Mass.,  93;  Furnam  vs. 
Durgan,  119  Mass.,  93 ;  Osborn  vs.  Cabell,  77  Va.,  462. 

The  Federal  courts  recognize  this  doctrine.  Twitchell 
vs.  Mears,  8  Biss.,  211;  (S.  C),  9  Myers'  Fed.  Dec,  C.  C, 
5,  §  723;  Betts  vs.  Drew,  Chic.  Leg.  News,  Nov.  8,  '79,  Har- 
lan, J.;  Drury  r«.  Hayden,  111  U.  S.,  223;  reversing  S.  C, 
9  Myers'  Fed.  Dec,  ch.  5,  §  719. 

Many  of  the  cases  hold  that  this  liability  of  the  grantor 
so  assuming  the  incumbrance,  exists  whether  or  not  his 
grantor  is  bound  personally  to  pay  the  debt,  as  in  Thorp 
vs.  Keokuk  Co.,  48  N.  Y.,  253 ;  Gurnsey  vs.  Rogers,  47  N. 
Y.,  233;  Bassett  r*.  Hughes,  43  Wis.,  319. 

In  Illinois,  Iowa,  Michigan,  Wisconsin  and  Minnesota, 
and  probably  in  most  of  the  United  States,  as  in  New  York, 
this  assuming  purchaser,  becomes  the  principal  debtor  as 
between  him  and  his  vendor.  Crawford  vs.  Edwards,  33 
Mich.y354;  Miller  vs.  Thompson,  34  Mich.,  10;  Dean  vs. 
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Walker,  107  HI.,  540;  Thompson  vs.  Bertram,  14  la.,  476; 
Moses  V8,  Clark,  &c.,  12  la.,  140;  Jones  on  Mortgages,  sees. 
752  to  762. 

n.  1.  At  the  common  law  the  grantee  in  the  deed  of  the 
kind  in  question  here,  who  accepted  the  deed  and  took  pos- 
session under  it,  was  bound  by  the  covenants  contained 
therein,  precisely  as  if  he  bad  actually  signed  and  sealed 
the  deed  and  *' covenant"  was  the  proper  form  of  action. 
1  SauDders'  Pld'gs  &  Ev.,  476,  [389] ;  1  Chitty  Pld'gs,  119; 
Brett  V8.  Cumberland,  Croke's  James,  398;  Coke  Lit.,  231a; 
Hunt  V8.  Rodney,  1  Wash.  C.  C,  375 ;  Finley  vs.  Simpson, 
23  Gab.,  311 ;  Scott  vs.  Lunt,  7  Pet.,  605 ;  Rose  vs,  Ponlton, 
23  E.  C.  L.,  191;  Vernon  vs.  Jefferys,  2  Strange,  146;  Bur- 
nett vs.  Lynch,  5  B.  &  C,  599;  12  E.  C.  L.,  327;  Hutchin- 
son vs.  R.  R.  Co.,  37  Wis.,  582;  Hubbard  vs.  Marshall,  50 
Wis.,  327;  Patchin  vs.  Swift,  21  Vt,  293;  Schack  vs.  An- 
thony, 1  Maule  &  S.,  573;  Hawkins  vs.  Sherman,  3  C.  & 
P.,  459;  14  E.  C.  L.,  388. 

In  many  States  an  action  at  law  may  be  maintained  on 
the  covenant  by  the  mortgagee.  Urquhart  vs.  Bray  ton,  12 
R.  L,  169;  Merriman  vs.  Moore,  90  Pa.  St.,  78;  Townsend 
vs.  Long,  77  Pa.  St.,  143;  Justice  vs.  Toltman,  86  Pa.  St., 
147 ;  Jones  on  Mortgages,  §  762. 

This  is  undoubtedly  the  established  rule  in  New  York, 
and  hence  the  liability  of  the  defendant  is  the  same  here  as 
if  his  testator  had  in  fact  signed  and  sealed  the  deed.  The 
deed,  as  has  been  seen,  must  be  construed  as  it  would  be  in 
New  York.  Trotter  vs.  Hughes,  12  N.  Y.,  74;  Atlantic 
Dock  Co.  vs.  Leavitt,  54  N.  Y.,  35 ;  Bowen  vs.  Beck,  94  N. 
Y.,  86;  Thorp  vs.  Keokuk  Co.,  48  N.  Y.,  257. 

2.  It  being  established  that  the  defendant's  testator  was 
bound  by  the  covenants  in  this  deed  in  the  same  manner  as 
if  he  had  signed  it,  it  must  follow  that  he  is  bound  by  the 
covenants  in  it  until  they  shall  be  "above  twelve  years* 
standing,"  and  that  the  plea  of  the  defendant  of  the  Statute 
of  Limitations  constitutes  no  defence. 

Some  of  the  courts  of  this  country,  wherein  the  strict 
common  law  rules  as  to  pleading  and  forms  of  action  are 
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still  observed,  have  held  that  the  action  of  covenant  cannot 
be  maintained,  for  the  technical  reason  that  the  defendant 
did  not  actually  seal  the  deed,  and  that  ^^ assumpsit"  must 
be  resorted  to. 

The  Statute  of  Limitations  in  force  here  provides  that: 

"No  bill,  bond,  judgment,  recognizance,  statute  merchant 
or  of  the  staple,  or  other  specialty  whatsoever  *  *  * 
shall  be  good  and  pleadable,  or  admitted  in  evidence  against 
any  person  or  persons  of  this  province  after  the  principal 
debtor  and  creditor  have  been  both  dead  twelve  years  or 
the  debt  or  thing  in  action  above  twelve  years'  standing." 
Act  of  Md.,  1715,  ch.  23,  sec.  6. 

By  the  code  of  procedure  of  New  York,  it  is  requisite 
that  the  complaint  shall  contain — 

"A  plain  and  concise  statement  of  the  facts  constituting 
a  cause  of  action  without  unnecessary  repetition." 

The  28th  rule  of  this  court  is  in  the  following  words: 
•     "  The  declaration  shall  state  only  the  substantive  facts 
necessary  to  constitute  the  cause  of  action  without  unneces- 
sary verbiage,  and  with  substantial  certainty." 

There  is  no  substantial  difference  between  these  two  pre- 
scribed rules,  and  it  may  be  said  that  the  forms  of  action 
are  the  same.  If  this  cause  were  in  a  New  York  court,  this 
declaration  would  answer  in  the  place  of  the  "complaint" 
of  the  code,  and  the  "complaint"  in  one  of  the  courts  of 
that  State,  would  stand  here  for  a  declaration. 

It  will  be  admitted  by  all  those  courts  which  recognize 
the  liability  of  the  assuming  purchaser,  and  which,  also, 
observe  the  strict  rules  as  to  pleading,  and  as  to  the  forms 
of  action,  that  an  action  of  assumpsit  may  be  maintained 
against  the  purchaser,  on  such  a  contract  as  this,  by  the 
mortgagee ;  they  put  it  on  the  ground  of  an  implied  prom- 
ise to  pay  the  debt  to  the  mortgagee,  enforced  by  the  fact 
that  the  money  was  retained  out  of  the  purchase  money  for 
that  purpose,  and  that  therefore  the  equitable  action  of 
indebitatus  assumpsit  for  "money  had  and  received,"  may 
be  resorted  to  for  the  purpose  of  enforcing  justice.  Now, 
inasmuch  as  our  rules  practically  ignore  the  forms  of  actions 
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and  pleadings,  and  require  the  pleader  to  8tat«  his  case 
without  designating  or  labelling  it  "assumpsit,"  "case," 
"covenant,"  "trover"  or  "slander,"  the  character  of  the 
debt  or  of  the  instrument  creating  it,  alone,  furnishes  the 
food  for  the  Statute  of  Limitations  to  feed  on;  the  circum- 
stances of  the  case,  and  not  the  forms  of  action  nor  the  forms 
of  the  pleadings  must  be  looked  to,  in  reference  to  the  plea 
of  the  Statute  of  "Limitations."  According  to  our  rule  of 
pleading,  it  can  make  no  difference  what  we  may  call  the 
action;  the  only  question  is  whether  or  not  the  estate  of 
the  defendant  is  liable  on  the  covenants  contained  in  the 
deed.  If  it  is,  then  the  rule  says  the  declaration  shall  state 
"only  the  substantive  facts  necessary  to  constitute  the  cause 
of  action."  The  form  is  as  wholly  immaterial  under  our 
rules  as  under  the  New  York  code. 

Wm.  B.  Webb  and  John  Sidney  Webb  for  defendant: 

1.  To  prevent  the  bar  of  the  Statute  of  Limitations,  the 
action  is  brought,  not  in  "assumpsit,"  upon  the  implied 
promise  to  pay,  raised  by  entry  and  possession  of  the 
premises  by  Wood,  but  on  the  covenant  contained  in  the 
indenture  made  between  Wood  and  Dixon. 

Therefore,  the  action  being  "covenant,"  must  conform  to 
the  technical  rules  of  the  common  law ;  it  must  be  founded 
upon  a  deed — profert  is  made  of  a  deed,  which,  aside  from 
its  irregularities,  shows  that  the  plaintiff  is  not  a  party, 
nor  is  he  in  any  way  a  representative  of  a  party. 

"  It  is  an  inflexible  rule  that  if  a  deed  be  inter  partes^ 
that  is,  on  the  face  of  it  expressly  describe  and  denote  who 
are  parties  to  it  (as  between  "A  of  the  first  part  and  B  of 
the  second  part"),  C,  if  not  expressly  named  as  a  party, 
cannot  sue  thereon,  although  the  contract  purport  to  be 
made  for  his  sole  advantage,  and  contain  an  express  cove- 
nant with  him  to  perform  an  act  for  his  benefit.  *  *  * 
The  right  of  action  at  law  has  therefore  been  wisely  vested 
solely  in  the  party  having  the  strict  legal  title  and  interest, 
in  exclusion  of  the  mere  equitable  claim."  Chitty  on  Plead- 
ing, 3,  4;  1  Saunders'  Pleadings  and  Ev.,  390;  1  Walford 
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on  Parties,  11;  Berkeley  vs.  Hardy,  21  E.  C.  L.,  495;  Met- 
calf  V8,  Rycroft,  6  M.  &  S.,  75 ;  Anderson  vs.  Martindale,  1 
East,"  495;  Barford  vs.  Stuckley,  6  E.  C.  L.,497;  Southamp- 
ton vs.  Brown,  13  E.  C.  L.,  322. 

And  is  further  extended  in  England  to  agreements  in 
writing.  Pigott  vs.  Thompson,  3  Bos.  &  Pul.,  147  and 
note. 

And  to  bonds  for  another's  benefit.  Offley  vs.  Ward,  1 
Lev.,  235. 

The  exception  was  said  to  be  in  cases  of  near  relationship 
of  the  third  person  to  the  promisee.  Dutton  vs.  Poole,  2 
Lev.,  210. 

But  that  exception  does  not  apply  here,  and  the  case  has 
been  practically  overruled.  Tweddle  vs.  Atkinson,  101  E. 
C.  L.,  392;  Peddie  vs.  Brown,  3  Jurist,  N.  S.,  895,  H.  L., 
1857. 

In  this  country  the  States  most  closely  following  the  com- 
mon law  have  held,  that  on  a  promise  under  seal  made  by 
A  to  B  for  the  benefit  of  C,  C  cannot  sue.  Mellen  vs. 
Whipple,  1  Gray,  317;  Millard  vs.  Baldwin,  3  Gray,  484; 
Saunders  vs.  Pilley,  12  Pick.,  554 ;  Ross  vs.  Milne,  12  Leigh., 
204;  How  vs.  How,  1  K  H.,  474. 

The  cases  in  equity  serve  to  show  that  no  such  right  exists 
at  law.  Klepworth  vs.  Dressier,  2  Beas.  Eq.,  N.  Y.,  62 ; 
Bissell  vs.  Bugbee,  7  Reporter,  550  (1879);  Crowell  vs.  Hos- 
pital, 12  C.  E.  •  Green,  650 ;  Culver  vs.  Badger,  29  N.J. 
Eq.,  78. 

2.  The  right  of  the  plaintiff  to  sue  in  this  case  is  some- 
times put  on  the  ground  of  a  so-called  exception  to  the  rule 
stated  by  Chitty,  often  expressed  in  these  words:  "A  third 
person  may  sue  on  a  contracjb  made  for  his  benefit." 

1st.  It  will  be  seen  from  an  examination  of  the  cases, 
that  they  are  exceptions  only  in  appearance,  for  the  action 
is  not  brought  on  an  express  promise  by  A  to  B,  but  on  an 
implied  promise  by  A  to  pay  money  to  C. 

The  benefit  of  the  third  person  must  have  been  lihe  prin- 
cipal object  of  the  contracting  parties — it  is  not  sufficient 
that  it  may  incidentally  benefit  him.     Dutton  vs.  Pool,  1 
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Ventris,  318;  Feltom  vs.  Dickinson,  10  MasB.,  287;  Farley 
V8.  Cleveland,  4  Cow.,  432 ;  Garnsey  vs.  Rogers,  47  N.  Y., 
233;  Merrill  vs.  Green,  56  N.  Y.,  270;  Vroom  vs.  Turner, 
69  N.  Y.,  283 ;  Simon  vs.  Brown,  68  N.  Y.,  361 ;  Treat  vs. 
Stanton,  14  Conn.,  445 ;  Meech  vs.  Ensign,  49  Conn.,  191. 

"The  real  inquiriy  is  whether  the  promise  and  under- 
taking of  Hendrick  were  intended  to  enure  to  to  the  joint 
benefit  of  Lindsay  and  Mansfield  so  as  to  entitle  them  to 
bring  an  action."    Hendrick  vs.  Lindsay,  93  U.  S.,  137. 

As  this  cause  of  action  accrued  and  the  statute  began  to 
run  against  it  March  14th,  1874,  it  has  long  since  been 
barred.  Meech  vs.  Ensign,  49  Conn.,  191 ;  Hendrick  vs. 
Lindsay,  93  U.  S.,  143;  Felton  vs.  Dickinson,  10  Mass., 
287;  Arnold  vs.  Lyman,  17  Mass.;  Motley  vs.  Ins.  Co.,  29 
Me'.,  337 ;  Bohanon  vs.  Pope,  42  Me.,  93;  Pike  vs.  Brown,  7 
Cush.,  133. 

Even  this  remedy  is  denied  in  England.  Tweddle  vs. 
Atkinson,  101  E.  C.  L..  392 ;  Price  vs.  Easton,  24  E.  C.  L.,  193. 

See  also,  Peddie  vs.  Brown,  3  Jurist,  N.  S.,  895 ;  Crowell 
vs.  Hospital,  12  C.  E.  Green,  650;  Warren  vs.  Batchelder, 
15  N.  H.,  129;  Tuttle  vs.  Catlin,  1  D.  Chipman,  366;  Ex- 
change  Bank  vs.  Bice,  107  Mass.,  39;  Owings'  Ex.  vs. 
Owings,  9  Harr.  &  G.,  484. 

If  the  plaintiffs  may  recover  the  balance  of  the  defend- 
ant, they  have  a  security  for  their  debt  which  they  did  not 
originally  have,  which  they  never  contracted  for  and  which 
the  contracting  parties  did  not  intend  that  they  should 
have,  it  in  effect  makes  him  the  absolute  guarantor  of  the 
debt.     Meech  vs.  Ensign,  49  Conn  ,  191. 

To  hold  that  a  binding  promise  from  the  fulfilment  of 
which  a  third  person  will  derive  some  benefit,  necessarily 
gives  such  third  person  a  right  to  sue  thereon,  notwith- 
standing the  clearly  expressed  intention  of  the  contracting 
parties  to  the  contrary,  would  impose  a  restriction  upon 
freedom  in  acquiring  contract  rights  almost  as  great  as 
would  result  from  denying  the  right  of  the  third  person  to 
sue  under  any  circumstances.  Am.  Law  Rev.,  vol.  2,  N. 
S,,  232. 
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No  legal  relation  whatever  is  established  between  the 
mortgagee  and  the  vendee  by  transactions  between  vendor 
and  vendee  to  which  the  morgagee  is  not  a  party.  18  Am. 
Law  Keg.,  N.  S.,  337,  401. 

As  the  cases  giving  the  mortgagee  a  right  to  sue  inequity 
serve  to  show  most  clearly  that  no  such  right  exists  at  law, 
some  few  of  them  are  given  here.  Crowell  vs.  Hospital,  12 
C.  E.  Green,  650;  Culver  m.  Badger,  29  N.  Y.,  Eq.,  T8; 
Moore's  Appeal,  88  Penn.  St.,  450;  Samuel  vs.  Peyton,  88 
Penn.  St.,  465 ;  Pettee  vs.  Peppard,  120  Mass.,  522 ;  Pike  vs. 
Brown,  7  Cush.,  133 ;  Brannan  vs.  Dowse,  12  Cush.,  228. 

And  the  mortgagee  for  want  of  privity  cannot  sue  such 
grantee.  Mellen  vs.  Whipple,  1  Gray,  317 ;  Exchange  Bank 
vs.  Rice,  107  Mass.,  39;  Townsend  vs.  Ward,  42  Conn.,  250; 
Higman  vs.  Steward,  38  Mich.,  667;  Booth  v.  Conn.  Ins.  Co., 
43  Mich.,  299 ;  Unger  vs.  Smith,  44  Mich.,  22. 

3.  If  for  the  sake  of  argument  we  concede  to  the  plain- 
tiff a  right  of  action,  it  still  becomes  a  question  as  to  what 
remedy  he  has  in  a  court  of  law. 

The  remedy  is  sought  to  be  enforced  here  by  an  action  of 
"  covenant,"  and  the  sole  question  for  the  court  is,  can  the 
plaintiff  sustain  ^'covenant''  upon  an  instrument  which  is 
not  signed  nor  sealed  by  the  party  sought  to  be  charged. 

First.  Whatever  may  be  the  laws  of  New  York  in  regard 
to  the  rights  of  the  mortgagee  against  this  defendant,  it  is 
settled  by  all  the  authorities  that  the  lex  fori  determines  the 
form  of  the  action,  that  is,  whether  it  shall  be  assumpsit, 
covenant  or  debt  Pritchard  vs.  Norton,  106  U.  S.,  133;  Bank 
vs.  Donally,  8  Pet.,  371;  Andrews  vs.  Herriott,  4  Cow.,  508 
and  note. 

To  same  effect :  Leroy  vs.  Beard,  8  How.,  C.  C,  451;  Doug- 
las vs.  Oldham,  6  N.  H.,  160;  Trasher  vs.  Everhart  3  Gill  & 
Johns.,  234. 

Second.  The  authorities  are  abundant,  that  though  the 
grantee  enter  into  possession,  yet  he  does  not  execute  the 
deed,  he  must  be  sued  on  his  parol  contract,  and  not  upon  the 
covenants  contained  in  the  deed.  1  Chitty  PI.,  104  and  note 
1;  118,  119;  3  Rob,  Pract.,  362,  363,  393,  438;  Stabler  vs. 
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Cowman,  7  Gill  &  John.,  286;  West.  Md.  R.  R.  Co.  vs. 
dorff,  37  Md.,  334-335  ;  Hensdale  vs.  Humphrey,  15 
431 ;  Foster  vs.  Atwater,  42  Conn.,  244 ;  Johns* 
Muzzy,  45  Vt,  420;  Maule  vs.  Weaver,  7  Pa.  St., 
Taylor  vs.  Glaser,  2  Serg.  &  R.,  502 ;  Trustees  of  He 
County  vs,  Spencer,  7  Ohio  Rep.,  p.  2,149  ;  Davis  vs. 
6  Wis.,  85  ;  Bishop  vs.  Douglass,  25  Wis.,  696  ;  Go 
vs.  Gilbert,  9  Mass.,  513  ;  Guild  vs.  Leonard,  18  Pick 
Nugent  vs.  Riley,  1  Met,  121 ;  Pike  vs.  Brown,  7 
133;  Newell  vs.  Hill,  2  Met.,  181 ;  Parish  vs.  Whil 
Gray ;  Maine  vs.  Cumston,  98  Mass.,  317  ;  Martin  v 
nan,  128  Mass.,  515. 

The  Massachusetts  cases  are  cited  with  approval  i 
roll  vs.  Green,  2  Otto,  514, 

Before  the  introduction  of  code  pleading,  this  poii 
sustained  by  the  courts  of  New  York.  Gale  vs.  Ni 
Cow.,  445 ;  Andrews  vs.  Herriot,  4  Cow.,  508 ;  Ler 
Beard,  8  How.,  451 ;  Broadhead  vs.  Noyes,  9  Mo.,  56. 

The  law  of  England  is,  clearly,  that  covenant  will  \ 
on  an  unsealed  instrument.  Brown  vs.  McFarran,  I 
L.  R.,  223 ;  Lock  vs.  Wright,  8  Mod.,  40 ;  Burnett  vs.  I 
5  B.  &  C,  602;  Walford  on  Parties,  18, 19;  Piatt  oi 
enants,  12;  Abbott  on  Shipping,  (8th  ed.),  242. 

The  force  and  effect  given  to  a  seal  in  England  i 
shown  by  the  decisions  that  a  covenantor  who  has  sei 
bound,  in  covenant,  to  his  covenantee,  although  the 
nantee  himself  has  not  executed  the  instrument.  M 
vs.  Pike,  78  E.  C.  L.,  473;  Northampton  Gas  Lt.  ( 
Parnell,  80  E.  C.  L.,  630, 

There  is  absolutely  no  ground  for  claim  of  the  coui 
the  plaintiff  that  our  rules  of  practice  have  abandon 
distinctions  in  the  forms  of  action  and  forms  of  plea 

Whatever  changes  have  been  made,  the  fundan 
rules  of  the  common  law  remain  practically  the  same, 
distinctions  between  actions  of  covenant  upon  a  seal 
strument  and  actions  of  assumpsit  upon  an  implied  pr 
are  in  full  force  to-day  as  in  1801. 

Any  form  of  action  which  the  plaintiff  may  brii 
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barred  by  the  statute  29  Car.  II,  ch.  8,  §  4.  The  under- 
taking was  not  to  be  performed  within  the  space  of  one 
year  from  the  making  thereof,  nor  was  it  signed  by  the 
party  sought  to  be  charged  therewith. 

If  that  portion  of  the  contract,  which  is  sought  to  be  en- 
forced, constitutes  a  substantial  part  of  the  contract,  and 
comes  within  the  statute,  the  action  cannot  be  maintained. 
Broodhead  vs.  Gtetman,  2  Denio,  87 ;  Lockwood  vs.  Barnes^ 
3  Hill,  128;  Bowie's  Ex'r  vs.  Bowie,  1  Md.,  94. 

The  ground  upon  which,  after  part  performance,  the  stat- 
ute is  held  to  be  inapplicable  in  equity  is,  that  it  would  be 
a  fraud  to  defend  under  the  statute.  Hamilton  vs.  Jones, 
3  Gill  &  J.,  127;  Md.  8av.  Inst  vs.  Schroeder,  8  Gill  &  J., 
110;  Jones  vs.  Hardesty,  10  Gill  &  J.,  417 ;  Moale  vs.  Buch- 
anan, 11  Id.,  324. 

As  the  statute  says,  '^  no  action  shall  be  brought,"  the 
question  is  one  of  remedy,  and  is  goyerned  by  the  lex  fori, 
therefore  it  is  immaterial  to  consider  whether,  assuming  an 
action  would  lie  in  New  York,  the  statute  in  that  State 
must  govern  the  present  proceeding.  Leroux  vs.  Brown, 
74  E.  C.  L.,  800;  1  Rob.  Prac.,  319,  320;  Story  Conflict  of 
Laws,  §  262;  Chitty  Contr.,  98. 

Mr.  Justice  Cox  delivered  the  opinion  of  the  court. 

This  is  an  action  by  the  administrator  of  a  mortgagee 
against  the  estate  of  a  person  who  purchased  the  equity  of 
redemption  and  assumed  the  mortgage  debt,  to  recover  the 
balance  of  the  debt  remaining  unsatisfied  after  a  foreclosure 
sale. 

There  is  an  agreed  statement  of  facts. 

Those  material  to  the  present  inquiry  are  as  follows,  viz.: 

On  the  7th  of  July,  1868,  Martin  Dixon  executed  a  bond 
to  Charles  Christmas,  in  the  State  of  New  York,  for  $14,000, 
to  be  paid  on  the  7th  of  July,  1873,  with  interest  at  seven 
per  cent,  per  annum,  payable  semi-annually;  and  at  the 
same  time  executed  a  mortgage  to  secure  the  debt  on  cer- 
tain real  estate  in  Brooklyn,  N.  Y.  The  bond  came,  by 
regular  assignment,  to  the  plaintiff.     On  the  19th  of  July, 
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1869,  Martin  Dixon  and  wife  conveyed  the  mortgaged  prop- 
erty in.  fee  to  William  W.  W.  Wood,  the  defendant's  intes- 
tate, by  a  deed,  containing  the  following  language,  after  the 
habendumy  viz.:  "Subject,  however,  to  a  certain  indenture 
of  mortgage  made  by  said  Martin  Dixon  to  Charles  Christ- 
mas to  secure  fourteen  thousand  dollars,  dated  July  7, 1868, 
and  recorded,  &c.,  *  *  *  which  said  mortgage,  with 
the  interest  due  and  to  grow  due  thereon,  the  party  of  the 
second  part  hereby  assumes  and  covenants  to  pay,  satisfy 
and  discharge,  the  amount  thereof  forming  a  part  of  the 
consideration  herein  expressed,  and  having  been  deducted 
therefrom."  The  grantee  neither  sealed  nor  signed  the 
deed,  and  the  "tn  teetimonium''  clause  shows  that  he  was 
not  expected  to  do  so,  as  it  recited  that  it  was  signed  and 
sealed  by  the  grantors  only ;  but  he  accepted  it  and  went 
into  possession  under  it  and  made  several  payments  on  ac- 
count of  the  principal,  and  paid  the  interest  regularly  down 
to  March  14,  1874,  when  he  sold  and  conveyed  the  property 
to  one  Bryan. 

In  1877  the  property  was  sold  under  a  foreclosure  pro- 
ceeding, and  the  proceeds  of  sale  credited  on  the  bond,  and 
the  balance  due,  if  plaintiff,  on  the  facts  stated,  is  entitled 
to  recover,  is  agreed  on. 

This  action  was  brought  in  December,  1884,  and  is,  in 
form,  an  action  of  covenant  on  the  agreement  on  the  part 
of  Wood,  set  out  in  the  deed  to  him  before  mentioned. 

The  pleas  are  "never  indebted,"  and  "that  the  said  cause 
of  action  did  not  accrue  within  three  years  before  the  com- 
mencement of  the  suit" 

The  case  was  heard  here  in  the  first  instance. 

The  discussion  of  the  case  has  assumed  a  wide  range  and 
embraced  such  questions  as  these,  viz.:  whether  a  man  may 
sue  at  all  on  a  promise  to  pay  him  money  made  to  a  third 
person ;  if  so,  whether  he  can  sue  unless  the  promise  be 
made  directly  and  designedly  for  his  benefit,  instead  of  be-: 
ing  primarily  for  the  benefit  of  the  promisee ;  whether  such 
action,  can  be  maintained  by  the  intended  beneficiary  when 
the  contract  is  under  the  seals  of  the  parties  to  it )  and  if 
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so,  in  what  form ;  whether  the  alleged  agreement  in  this 
case  is  to  be  considered  a  specialty  or  simple  contract,  not 
having  been  signed  or  sealed  by  the  defendant ;  and  whether 
these  questions  are  to  be  determined  by  the  law  of  New 
York,  where  the  contract  was  made,  or  by  the  law  of  this 
District  where  the  remedy  is  sought. 

Where  a  question  arises  by  which,  of  several  systems  or 
laws,  contract  rights  are  to  be  determined,  the  rule  is  that 
whatever  relates  merely  to  the  remedy  and  constitutes  part 
of  the  procedure,  is  determined  by  the  law  of  the  forum 
where  the  remedy  is  sought,  for  matters  of  process  must  be 
uniform  in  the  courts  of  the  same  country ;  but  whatever 
goes  to  the  substance  of  the  obligation  and  affects  the  rights 
of  the  parties,  as  growing  out  of  the  contract  itself,  or  in- 
hering in  it  or  attaching  to  it,  is  governed  by  the  law  of 
the  place  where  the  contract  is  made  or  is  to  be  performed. 
See  Pritchard  vs,  Norton,  106  U.  S.,  124. 

In  the  present  case  the  contract  on  which  the  action  was 
founded  was  made  in  New  York,  and  the  money  was  pay- 
able there,  as  no  other  place  was  designated ;  and  conse- 
quently the  rights  growing  out  of  it  are  to  be  ascertained 
by  a  reference  to  the  law  of  that  State. 

The  first  question  is,  whether  an  assignee  of  an  equity  of 
redemption,  by  a  deed  which  contains  a  covenant  on  his 
part  to  assume  and  pay  the  mortgage  debt,  but  which  deed 
is  not  sealed  or  signed  by  him  or  intended  so  to  be,  is  liable 
to  suit  for  the  debt  in  any  form  of  action  by  the  mortgagee. 

There  is  no  statute  on  this  subject  in  New  York,  but  the 
right  of  the  mortgagee  to  maintain  such  action  has  been 
maintained  in  a  series  of  decisions  by  the  Court  of  Appeals 
of  that  State.  See  Trotter  vs,  Hughes,  12  N.  Y.,  14]  Burr 
vs.  Beers,  24  Id.,  IS;  Thorp  i-5.  Keokuk  Co.,  48  Id.,  251; 
Hand  vs.  Kennedy,  83  Id.,  149 ;  Atlantic  Dock  Co.  vs.  Leavitt, 
54  Id.,  35;  Vrooman  vs.  Turner,  69  Id.,  280;  Bowen  vs. 
Beck,  94  Id.,  86. 

This  may  be  taken  as  the  settled  law  of  New  York,  and 
so  far  the  case  of  the  plaintiff  may  be  sufficiently  clear. 

But  the  important  question  relates  to  his  remedy. 
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It  will  be  observed  that  the  defendant  never  executed  the 
deed  containing  the  agreement  on  which  he  is  sued,  but 
simply  accepted  it  as  grantee ;  and  the  question  is  whether 
that  act  makes  the  deed  his  deed,  so  that  he  is  to  be  sued 
in  an  action  of  debt  or  covenant  as  on  a  specialty ;  or,  on 
the  other  hand,  his  obligation  is  merely  a  promise  implied 
by  law  from  the  act  of  accepting  the  deed,  on  which  only 
assumpsit  can  be  maintained. 

This  indebtedness,  if  any,  is  more  than  three  years,  and 
less  than  twelve  years,  old.  If  it  is  a  simple  contract  debt, 
the  plea  of  limitations  is  a  perfect  defence.  If  it  is  a  specialty 
debt,  there  is  no  defence. 

The  New  York  case  last  mentioned  goes  farther  than  to 
recognize  a  right  of  action  in  the  mortgage,  and,  on  a  state 
of  facts  like  those  in  the  present  case,  holds  that  the  deed 
is  the  deed  of  the  grantee,  though  he  did  not  sign  it,  and  is 
not  affected  by  the  statute  of  limitations  of  New  York  ap- 
plicable to  simple  contracts. 

The  case  is  exactly  in  point,  in  support  of  the  plaintiff's 
case,  if  we  are  bound  to  accept  the  law  of  New  York  on  this 
question  as  binding  everywhere  else.  This  depends  upon 
the  question  whether  the  dignity  or  grade  of  a  contract  is 
determined  by  the  lex  loci  contractus  or  by  the  lex  fori.  Is 
the  question  whether  a  particular  contract  is  a  specialty  or 
a  simple  contract,  one  which  relates  to  the  construction 
of  it,  or  the  essential  rights  created  by  it,  or  one  relating 
merely  to  the  remedy?  At  first  glance  the  former  might 
seem  to  be  the  rule.  But  after  all,  the  obligation  of  a  con- 
tract, either  to  pay  money  or  do  a  specific  act,  is  just  the 
same,  whether  it  be  under  seal  or  not.  The  only  differences 
made  by  the  seal  are  in  the  form  of  the  action  on  it,  and 
the  limit  of  time  within  which  it  must  be  brought.  But 
these  differences  relate  entirely  to  the  question  of  remedy. 
It  is  admitted  on  all  hands  that  the  law  of  the  forum  must 
always  determine  what  form  of  action  must  be  adopted  in 
a  given  case.  And  since  the  question  whether  assumpsit  or 
ocvenant  shall  be  brought  depends  on  the  dignity  of  the 
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contract,  the  determination  of  the  latter  seems  involved  in 
the  former,  and  dependent  on  the  same  law. 

Such  seems  to  he  the  rule  settled  by  the  authorities. 

Thus  in  Bank  U.  8.  vs.  Donnally,  8  Pet.,  361,  it  appeared 
that  an  action  was  brought  in  Virginia,  in  1829,  on  a  prom- 
issory note  dated  June  25, 1822,  made  and  payable  (in  sixty 
days)  in  the  State  of  Kentucky.  The  statute  of  Kentucky 
of  1812  provided— 

"That  all  writings  hereafter  executed  without  a  seal  or 
seals,  stipulating  for  the  payment  of  money  or  property,  or 
for  the  performance  of  any  act,  duty  or  duties  shall  be 
placed  upon  the  same  footing  with  sealed  writings  contain- 
ing the  like  stipulations,  receiving  the  same  oonaidercUion  in 
aU  courts  of  justice,  and  to  all  intents  and  purposes  Jiaving 
the  same  force  and  effect,  and  upon  which  the  same  species 
of  action  may  be  founded  as  if  sealed." 

The  law  of  Kentucky  was  set  out  in  the  declaration  with 
the  obvious  view  of  giving  to  the  note  sued  on  the  charac- 
ter of  a  specialty  contract. 

The  defendant  pleaded  the  statute  of  limitations  of  Vir- 
ginia, which  enacted  that — 

"All  actions  of  debt,  grounded  on  any  lending  on  con- 
tract, vnthorU  specialty,  shall  be  commenced  and  sued  within 
five  years  next  after  the  cause  of  such  action  or  suit,  and 
not  after." 

If  the  note  sued  on  was  to  be  treated  as  a  specialty  in 
Virginia,  because  it  was  made  so  in  Kentucky,  this  de- 
fence was  insufficient;  otherwise,  if,  notwithstanding  the 
Kentucky  statute,  it  was  to  be  treated  as  a  simple  contract 
in  the  courts  of  Virginia. 

The  Supreme  Court,  after  noticing  that  the  Kentucky 
statute  did  not,  in  terms,  declare  the  note  to  be  a  specialty 
but  only  gave  it  the  force  and  effect  of  one,  say: 

"  But  whatever  may  be  the  legislation  of  a  State  as  to 
the  obligation  or  remedy,  its  acts  can  have  no  binding  an- 
:^hority  beyond  its  own  territorial  jurisdiction;  whatever 
authority  they  have  in  other  States  depends  on  principles 
oi  international  comity  and  a  sense  of  justice.    The  gen- 
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eral  principle  adopted  by  civilized  nations  is,  that  the  na- 
ture, validity  and  interpretation  of  contracts  are  to  be  gov- 
erned by  the  law  of  the  country  where  the  contracts  are 
made  or  are  to  be  performed.  But  the  remedies  are  to  be 
governed  by  the  laws  of  the  country  where  the  suit  is 
brought.  No  one  will  pretend  that  because  an  action  of  cov- 
enant will  lie  in  Kentucky  on  an  unsealed  contract  made  in 
that  State,  therefore  a  like  action  will  lie  in  another  State 
where  covenant  will  only  lie  on  an  instrument  under  seal.  * 
The  nature,  validity  and  interpretation  of  the  contract  may 
be  admitted  to  be  the  same  in  both  States ;  but  the  mode 
by  which  the  remedy  is  to  be  pursued,  and  the  time  within 
which  it  is  to  he  broughtj  may  essentially  differ.  The  rem- 
edy in  Virginia  must  be  sought  within  the  time,  and  in  the 
mode,  and  according  to  the  descriptive  character  of  the  instrur- 
ment  known  to  the  laws  of  Virginia,  and  not  by  the  descrip- 
tion and  chara^ster  of  it  prescribed  in  another  State.*' 

Now,  if  to  be  a  specialty,  as  distinct  from  a  simple  con- 
tract, is  a  part  of  the  meaning  or  of  the  essence  of  a  con- 
tract to  pay  money,  the  law  of  Kentucky  entered  into  this 
contract,  and  it  was  entitled  everywhere  to  the  same  con- 
sideration, force  and  effect  as  a  sealed  instrument.  But  the 
Supreme  C!ourt  has  decided  otherwise,  and  held  that,  al- 
though it  had  the  force  and  effect  of  a  specialty  in  Kentucky, 
it  had  not,  therefore,  the  same  in  Virginia,  but  its  descrip- 
tive character^  in  this  respect,  must  be  determined  by  the 
law  of  the  latter  State,  and  as  by  that  law  the  note  sued  on 
was  a  simple  contract,  the  defence  of  limitations  appro- 
priate to  that  character  of  cause  of  action  must  prevail. 

A  similar  case  is  that  of  Leroy  vs.  Beard,  8  How.,  461.  It 
was  an  action  of  assumpsit,  brought  in  the  United  States 
Circuit  Court  for  New  York,  .on  a  covenant  of  seisin  con- 
tained in  a  deed  of  land  executed  in  Wisconsin,  to  which 
only  a  scrawl  or  ink  seal  was  attached,  instead  of  a  seal  of 
wax  or  wafer  which  was  required  to  make  an  instrument  (a 
deed)  in  New  York.  The  court  below  instructed  the  jury 
that  the  action  of  assumpsit  was  the  proper  form.  And  the 
Supreme  Court  say:  ^^It  becomes  our  duty  to  consider  the 
70 
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nstruction    *    *    *    as  correct  in  relatioD  to  the  form  of 

• 

^the  remedy.  It  was  obliged  to  be  in  assumpsit  in  the  State 
of  New  York.  *  *  *  We  hold  this,  too,  without  impair- 
ing at  all  the  principles  that,  in  deciding  on  the  obligation 
of  the  instrument  as  a  contract,  and  not  on  the  remedy  on 
it  elsewhere,  the  law  of  Wisconsin  as  the  lex  lod  contractua 
must  govern." 

This  is  a  clear  decision  that  what  was  a  specialty  in  Wis* 
cousin  was  not,  for  that  reason,  a  specialty  in  New  York, 
and  that  the  law  of  the  latter  State  must  determine  the 
question. 

This  would  be  sufficient  to  settle  the  law  on  this  question 
for  us,  but  it  may  not  be  amiss  to  show  that  the  rulings  in 
the  State  courts  are  similar. 

In  Trasher  ve.  Everhart,  3  Gill  &  J.,  234,  it  appeared 
that  a  suit  in  assumpsit  was  begun  in  the  State  of  Mary- 
land by  attachment  on  a  single  bill,  or  promissory  note 
under  seal,  executed  in  Virginia,  which,  by  the  laws  of 
Virginia,  was  not  a  specialty,  but  a  promissory  note. 

At  the  trial,  the  note  was  offered  in  evidence  and  was 
objected  to  as  not  proper  to  sustain  assumpsit.  Evidence 
as  to  the  law  of  Virginia  having  been  given,  the  court  ad* 
mitted  the  paper. 

The  Court  of  Appeals  reversed  the  decision,  saying :  ^^  The 
dispute  is  merely  upon  the  remedy ;  that  is  to  say,  whether 
the  action  shall  be  covenant  or  assumpsit,  upon  a  given 
contract  between  two  persons  within  the  jurisdiction  of  the 
court.  The  substance  and  effect  of  the  recovery  is  the  samd 
in  either  form.  *  *  *  The  character  of  the  instrument 
must  be  regulated  by  a  reference  to  our  domestic  law." 

Similar  rulings  will  be  found  in  Andrews  vs.  Herriott,  4 
Cow.,  508;  Douglas  vs.  Oldham,  6  N.  H.,  160;  Brodhead 
vs.  Noyes,  9  Mo.,  66.  And  we  are  not  advised  of  any  line 
of  decisions  to  the  contrary. 

We  are  therefore  forced  to  the  conclusion  that  our  own 
local  law  must  determine  the  form  of  action  in  which  this 
right  of  the  mortgagee  is  to  be  asserted  in  this  jurisdiction 
and  whether  it  ia  barred  by  limitations. 
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At  common  law,  while  there  was  some  controyersy  as  to 
the  right  of  a  third  person  to  sue  on  a  parol  promise  made 
to  another  for  his  benefit,  it  was  pretty  clear  that  no  such 
right  existed  as  to  promises  under  seal. 

As  Bheppard's  Touchstone  says,  p.  174:  ^'Any  one  that 
is  party  to  the  deed,  to  whom  the  covenant  is  made,  may 
take  advantage  of  the  covenant,  but  not  a  stranger;  for  if 
A  covenant  with  B  to  do  an  act  to  C,  who  is  no  party  to 
the  deed,  and  he  doth  it  not,  B,  and  not  C,  must  sue  him 
upon  this  breach." 

Tiie  United  States  Supreme  Court  evidently  takes  this 
view  in  Hendriok  vs.  Lindsay,  93  U.  S.,  149,  where  they 
say:  '^It  is  argued,  as  Mansfield's  name  does  not  appear  in 
the  letters  of  Hendrick,  that  he  could  not  join  in  this  ac- 
tion. This  would  be  true  if  the  promise  were  under  seal, 
rqeuiring  an  action  of  debt  or  covenant ;  but  the  right  of  a 
party  to  maintain  assumpsit  on  a  promise,  not  under  seal, 
made  to  another  for  his  benefit,  although  mnch  contro- 
verted, is  now  the  prevailing  rule  in  this  country."  And 
the  court  cite,  for  this  position,  1  Parsons  on  Contracts 
(6th  ed.)  467,  where  it  is  said :  ^^  But  where  the  promise  is 
made  under  seal,  and  the  action  must  be  debt  or  covenant, 
then  it  must  be  brought  in  the  name  of  the  party  to  the 
instrument ;  and  a  third  party  for  whose  benefit  the  prom- 
ise is  made  cannot  sue  upon  it." 

We  cannot  but  regard  it  is  an  innovation  upon  the  com- 
mon law,  to  hold  that  in  case  of  a  deed  containing  mutual 
covenants,  regularly  executed  by  both  parties,  a  third  per- 
fipon,  a  stranger  to  the  instrument,  may  sue  one  of  the 
parties  on  his  covenants,  though  made  for  his  benefit 

Still,  it  is  no  business  of  ours  if  the  courts  of  New  York 
choose  to  so  modify  the  common  law  in  reference  to  a  New 
York  contract,  as  to  create  rights  which  we  would  not 
reeognise  in  a  similar  case  arising  within  our  own  juris- 
diction. 

But  we  regard  it  as  a  still  bolder  innovation  on  the  com- 
mon law,  to  hold  that  the  acceptance  of  a  deed  in  fee-simple 
containing  words  of  covenant  on  the  part  of  the  grantee, 
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but  which  is  not  and  never  was  intended  to  be  executed  by 
him,  makes  it  his  deed,  as  if  he  had  signed  and  sealed  it, 
and  creates  a  specialty  obligation  on  his  part. 

We  are  not  aware  that  any  such  result  followed  the 
acceptance  of  a  deed  at  common  law,  except  where  a  rela- 
tion of  tenure  was  created  between  the  parties,  and  then 
only  to  a  limited  extent. 

Go.  Littleton,  231a,  is  referred  to  in  support  of  the  posi- 
tion taken  in  New  York.  The  case  was  that  where  a  lease 
was  made  to  two  on  certain  conditions,  and  the  indenture 
bound  them  in  a  penalty  to  the  performance  of  the  condi- 
tions, and  one  only  of  the  lessees  sealed  the  lease,  it  was 
nevertheless  held  that  an  action  for  the  penalty  ought  to 
be  brought  against  both,  and  the  plea  in  abatement  of  non- 
joinder was  sustained.  In  £&ct,  Lord  Coke  was  not  discus- 
sing covenants,  but  commenting  on  Littleton's  text  in 
relation  to  estates  in  condition,  in  which  (sec.  294)  it  was 
shown  that  whoever  enters  under  a  deed  is  bound  by  all  the 
conditions  in  it,  whether  he  executed  it  or  not  The  case 
put  by  him  to  illustrate  this  does  go  so  far  as  to  hold  that 
a  tenant  bound  by  conditions  is  also  bound  by  a  penalty 
securing  them,  and  was  liable  to  action.  What  the  form 
of  action  was  does  not  appear.  The  liability  to  the  penalty 
was  put  on  the  ground  that  he  had  agreed  to  the  lease. 
The  action  must  have  been  debt  because  there  was  no  cove- 
nant, and  that  did  not  necessarily  rest  upon  a  specialty,  but 
may  have  been  founded  on  the  assent  to  the  conditions  of 
the  lease  inferred  from  the  act  of  entering  under  it. 

The  case  is  not  a  clear  authority  for  treating  the  lease 
as  the  deed  of  the  lessee,  not  executing  it  even  as  between 
landlord  and  tenant.  But  the  limitations  of  the  law  on 
this  subject  are  further  shown  in  Sheppard's  Touchstone, 
p.  176,  in  which  Coke  is  cited.     It  is  said : 

'^  If  a  feoffment  or  lease  be  made  to  two,  or  to  a  man 
and  his  wife,  and  there  are  divers  covenants  in  the  deed  to 
be  performed  on  the  part  of  the  feoffees  or  lessees,  and 
one  of  them  doth  not  seal,  or  the  wife  doth  not,  or  doth  not 
seal  during  the  coverture,  and  he  or  she  that  doth  not  seal 
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doth,  notwithstaDding,  accept  of  the    ! 
lands  conveyed,  or  demised ;  in  these  : 
inherent  covenants,  as  for  payment  o 
ries  thereof,  clauses  of  distress  or  r< 
reparations  and  the  like,  they  are    I 
nants  as  much  as  if  they  do  seal  the   I 

And  after  giving  one  or  two  other  '. 

^*  But  quaere  of  collateral  oovenanti 
therein  it  seems  the  feoffee  or  lessee   ! 

In  all  the  cases  referred  to  hy  hin  . 
of  tenure  accompanied  with  a  reserva  : 

But  this  is  not  authority  for  holdii 
fee  by  which  a  grantor  parts  with  hi 
nant  to  pay  a  gross  sum  to  a  strange: 
collateral,  becomes  the  covenant  of 
not  executed  by  him,  so  as  to  sustain  : 
covenant    Such  a  position  seems  to  u  i 
law  principles  which  are  our  only  gui : 
this  character.    The  weight  of  autho 
that  a  deed,  whether  in  form  of  index . 
only  the  deed  of  him  who  signs  and  i 
be  the  simple  contract,  at  the  same  tin 
without  sealing,  or,  under  some  circuii 
neither  signs  nor  seals,  but  only  acce]i 

In  Stabler  vs.  Cowman,  7  Gill  &  J., 
ment  was  clearly  intended  to  be  sign<! 
parties,  but  one  omitted  to  seal  throu{! 
held  that  he  could  be  sued  in  assump 
ment  was  the  deed  of  the  other  party. 

The  subject  has  been  discussed  at  i 
States  where  common  law  principles  hci 
from,  and  even  in  cases  of  leases  it  hi; 
same  rule  applies.  Without  citing  fro 
refer  to  Henderson  vs.  Humphries,  16 
V8.  Muzzy,  45  Vermont,  420  ;  Maule  vs 
Trustees  vs.  Spencer,  7  Ohio,  pt  2, 149 
128  Mass.,  615.    In  one  of  these  case 
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of  Finley  vs.  Simpson,  2  ZabriskiOy  311,  is  spoken  of  as  the 
only  American  case  holding  an  opposite  view. 

For  these  reasons,  eren  in  States  where  a  right  of 
action  by  a  mortgagee  against  the  grantee  of  the  equity  of 
redemption,  in  cases  like  the  present,  is  conceded,  it  is, 
nevertheless,  held  that  the  action  must  be  assumpsit,  as 
upon  a  promise  implied  from  the  acceptance  of  the  deed 
containing  the  covenant  to  be  performed  by  the  grantee. 
Locke  V8,  Horner,  131  Mass.,  93,  and  cases  cited. 

Our  conclusion,  then,  is  that  if  the  mortgagee,  under  the 
rulings  in  New  York,  is  entitled  to  claim  the  mortgage 
debt  directly  from  the  purchaser  of  the  equity  of  redemp- 
tion, in  a  case  like  the  present,  still  he  must  asssert  his 
claim  here  in  an  action  of  assumpsit,  and  that  our  act  of 
limitations  is  a  bar  to  any  action  brought  more  than  three 
years  after  the  cause  of  action  has  accrued. 

For  these  reasons  judgment  must  be  for  the  defendants. 
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f  Decided  April  13,  1886. 

1  The  Chibf  Justice  and  Justioec 

Equity.    No.  827C 

Before  a  court  of  chancery  will  render  its  ai 
the  plaintiff  must  have  been  in  possession 
been  threatened  or  assailed  in  some  way,  and 
it  mubt  hare  been  vindicated  by  repeated  ac 
have  a  cloud  removed  he  must  also  have  bee: 
must  be  with  respect  to  something  connectec 

Thb  Cask  is  stated  in  the  opinion. 

BiRNBT  &  BntNBT  for  plaintiffs: 

That  there  is  no  remedy  whatever 
clouded  title  to    unoccupied  city 
Challen,  110  U.  8.,  25. 

A  bill  to  remove  a  cloud  from  title 
complainant  is  not  in  occupation. 
Blatch.,  481 ;  Gage  vs.  Griffin,  103  111 
Ins.  Co.,  52  Mo.,  276 ;  Hager  vs.  Shin 

C.  C.  CoLB  and  J.  Parebe  Jordan  \ 

This  is  a  bill  in  equity,  quia  timet, 
moving  a  cloud  from  the  title  of  rei 
complainants  in  the  possession  there 

The  original  bill  failed  to  alle 
amendment  was  allowed  for  that  pur 
ever,  fails  utterly  to  show  that  the  co 
have  been  in  possession  of  the  prope 
the  proof  is,  that  the  defendant,  Wn 
session  at  the  institution  of  the  sui 
for  the  defendant  Bell. 

The  bill  was  dismissed  below  on 
plaintiffs  had  a  ''plain,  clear  and  ade 
and  that  a  court  of  equity  had  no 
submitted  that  the  decree  is  right  an 
Holland  vs.  Challen,  110  U.  S.,  19, 
Wall.,  409;  Orton  vs.  Smith,  18  Ko^ 

Even  if  the  court  should  find  the 


upon  the  question  of  possession  to  be  that  neither  party  is 
in  actual  possession  of  the  property,  still  the  bill  would 
not  lie.  Kev.  Stats.  U.  S.  for  the  Dist.  of  Col.,  sec.  809 ; 
Sterns  vs.  Harmon,  decided  in  the  Sup.  Court  of  Appeals  of 
Virginia,  in  January,  1885;  Reporter,  vol.  19,  p.  476,  April 
15,  1885;  Harvey  vs.  Taylor,  2  Wall.,  328;  Banyer  w. 
Empie,  5  Hill,  48. 

The  section  of  the  Revised  Statutes  above  referred  to, 
provides  that  ^^  all  fictions  in  the  pleadings  in  the  action 
of  ejectment  within  the  District  are  abolished;  and  all  ac- 
tions for  the  recovery  of  real  estate  shall  be  commenced  in 
the  name  of  the  real  party  in  interest,  and  asc^ii^st  the 
party  claiming  to  own  or  be  possessed  thereof." 

The  code  of  Virginia  has  a  similar  provision  in  relation 
to  the  action  of  ejectment.  In  the  case  above  cited  in  2d 
Wallace,  the  Supreme  Court  of  the  United  States,  constru- 
ing that  statute,  held  that  where  neither  party  was  in  pos- 
session of  the  real  estate,  an  action  of  ejectment  could  be 
maintained.  And  following  that  decision,  the  Court  of 
Appeals  of  Virginia  held,  in  the  case  of  Sterns  vs.  Harmon, 
supra,  that  equity  had  no  jurisdiction  in  a  case  where  the 
facts  were  substantially  the  same  as  the  case  at  bar. 

Mr.  Justice  Merrick  delivered  the  opinion  of  the  court. 

This  is  a  bill  filed  by  Caroline  Marks  and  others  against 
Wm.  H.  Main  and  others.  The  complainants  aver  them- 
selves to  be  heirs-at-law  of  one  Henry  A.  Jackson,  who, 
many  years  ago,  purchased  a  certain  lot  in  the  city  of  Wash- 
ington, and  after  having  erected  a  house  upon  it,  and  leav- 
ing an  agent  to  collect  the  rents,  went  away,  and  remaining 
absent  for  many  years,  died,  leaving  heirs-at-law. 

The  complainants  claim  that  they  are  these  heirs-at-law. 
The  defendants  on  their  part  claim  title  to  the  property  by 
virtue  of  certain  conveyances  from  other  parties,  and  these 
other  parties,  they  allege,  are  the  true  heirs-at-law  of  the 
party  who  died  seized  of  the  property. 

In  the  progress  of  events,  after  the  death  of  Jackson,  the 
property  went  to  ruin,  and  the  possession  became,  in  point 
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of  fact,  a  vacant  possession,  just  as 
lots  of  the  city  are  without  tenement 
out  enclosures.     In  that  state  of  af 
filed  their  bill  against  the  grantee  i 
parties  claiming  to  be  the  heirs-at  ' 
died  possessed,  for  the  purpose  of  sel 
as  clouds  upon  the  real  title,  the    : 
themselves  to  be  the  true  and  only    i 
cedent,  and  that  these  deeds,  professii 
assuming  to  be  the  heirs-at-law,  w 
and   void ;    and   the    question    in    t 
whether  a  court  of  chancery  has  jui  i 
relief  as  prayed;  that  is  to  say,  to  ; 
verted  questions  of  heirship  between 
and  to  vacate  the  conveyances  under 
fendant  claim  from  those  whom  th" 
heirs-at-law. 

The  case  being  before  the  equity  c  : 
cessively,  at  different  stages  of  the  cau 
the  claim  of  the  complainants  upon  th  i 
that  they  were  in  no  predicament  to 
of  equity.     Not  satisfied  with  the  ii 
those  three  judges  upon  the  fundan 
plainants  have  appealed  to  this  cou 
confronted  with  the  well-established 
as  derived  from  the  English  chance 
tained  as  it  is  by  the  legislation  in  : 
this  Union  supplementing  and  provi 
chancery  jurisdiction,  and  by  four  we  I 
of  the  Supreme  Court  of  the  United 
vals  running  through  the  term  of  I 
those  decisions  maintaining,  in  the 
that,  in  the  absence  of  legislation  coi 
to  determine  and  adjudge  title  to  ji 
case,  there  is  no  remedy  in  chancery. 

The  first  case  of  that  sort  is  report 
case  of  Clark  vs.  Smith,  which  came 
the  State  of  Kentucky,  passed  in  the 
71 
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ute  originated  in  the  confusion  of  titles  growing  out  of  the 
land  laws  of  the  State  of  Virginia.  It  is  matter  of  general 
history  and  judicial  notoriety  that  the  land  laws  of  the 
State  of  Virginia  were  in  the  utmost-  confusion.  Patents 
after  patents  were  granted  for  the  same  tract  of  land,  and 
the  surveyors  would,  under  a  new  patent,  run  over  and 
overlap  the  lines  of  an  old  grant,  so  that  there  was  inex- 
tricable confusion  in  the  land  titles  of  the  State  of  Ken- 
tucky, and  parties  who  were  in  possession  were  unable  to 
make  any  improvements,  or  to  know  where  they  stood  in 
respect  of  their  titles. 

There  being,  under  such  circumstances,  no  means  of  re- 
dress in  a  court  of  law,  the  legislature  of  Kentucky  passed 
a  statute  in  the  year  1796  authorizing  any  party  who  was 
in  possession  of  lands,  having  already  title  thereto,  to  con- 
vene into  a  court  of  chancery  any  party  holding  under  a 
junior  patent,  or  any  other  claim  of  title  whatsoever,  for  the 
purpose  of  examining  into  and  determining  the  question  of 
title,  and  to  remove  the  cloud  upon  the  title  of  the  com- 
plainant so  that  he  might  enjoy  hia  possessions  and  improve 
them  without  hazard. 

A  suit  under  that  statute  to  quiet  the  title  was  instituted 
in  the  United  States  Circuit  Court  for  the  district  of  Ken- 
tucky. The  judges  were  divided  in  their  opinion  as  to  the 
jurisdiction  in  chancery  of  a  Federal  tribunal  to  adminis- 
ter that  statute,  and  the  cause  was  certified  up  to  the  Supreme 
Court  of  the  United  States,  so  that  the  question  wag  broadly 
presented,  first,  whether,  under  the  general  chancery  juris- 
diction, there  was  any  power  to  administer  such  relief;  and 
secondly,  whether  it  could  be  administered  by  force  of  that 
statute.  And  the  Supreme  Court,  therefore,  had  directly 
before  them^  first,  whether  such  power  inhered  in  the  juris- 
diction of  a  court  of  chancery,  and  secondly,  if  it  did  not, 
whether  a  faculty  to  adjudicate  such  a  matter  arose  by  virtue 
of  the  statute. 

The  Suj  reme  Court  held  that  while  it  was  not  within 
the  ordinary  faculty  of  a  court  of  chancery,  under  the  juris- 
diction which  we  had  derived  from  the  mother  country,  to 
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administer  such  relief,  yet  that  it  i 
for  any  State,  for  the  protection  of  its  : 
of  property  of  its  citizens,  to  say  wha 
not  be  a  cloud  up>>n  a  title,  and  t( 
enactment,  a  court  of  chancery  to  cle 
to  grant  relief  to  the  party  who  sh 
court  of  chancery  to  have  the  true  ti 

The  Supreme  Court  held,  inasmuc 
herent  jurisdiction  in  a  court  of  cl 
through  a  bill  of  peace,  or  a  bill  of  < 
cloud  upon  a  title,  that  wherever  th< 
ercise  of  that  jurisdiction  were  modii 
jurisdiction  being  inherent,  it  was  coi  i 
chancery  court  to  administer  the  reli : 
the  creation  of  an  entirely  new  jurii  i 
the  creation  of  an  entirely  newjnrisd^ : 
in  the  court  of  chancery,  unknown  to 
of  chancery  derived  from  England, 
not  have  enlarged  the  chan<iery  powc 
but  the  Federal  court  having  inhere 
relieve  against  clouds  upon  titles,  i 
should  please  to  say  for  the  protect 
according  to  its  own  proper  policy 
thing  should  be  considered  as  a  cloi 
of  chancery  should  remove  it,  that  thi 
of  a  court  of  chancery  to  remove  clou 
statutory  enactment  and  that  statu! 
that  it  was  competent  so  to  grant  reli 

But  in  this  case  they  recognize  • 
absence  of  any  statutory  power,  th« 
which  a  court  of  chancery  should  exci 
did  not  exists 

Then  followed  in  order  the  case  in 
Starrs,  which  was  an  appeal  from  th 
United  States  for  the  State  of  Oregoi 
der  the  compulsion  of  State  policy,  be 
similar  statute.  And  in  regard  to  tl 
speaking  for  the  Supreme  Court,  at  p 
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^'  This  is  a  suit  in  equity  to  quiet  the  title  of  the  plaintiff 
to  certain  parcels  of  land  situated  in  the  city  ot  Portland, 
in  the  State  of  Oregon.  It  is  founded  upon  a  statute  of 
that  State^  which  provides  that  'any  person  in  possession 
of  real  property  may  maintain  a  suit  in  equity  against 
another  who  claims  an  estate  or  interest  therein  adverse  to 
him,  for  the  purpose  of  determining  such  claim,  estate  or 
interest/  This  statute  confers  a  jurisdiction  beyond  that 
ordinarily  exercised  by  courts  of  equity,  to  afford  relief  in 
the  quieting  of  title  and  possession  of  real  property.  By 
the  ordinary  jurisdiction  of  those  courts  a  suit  would  not 
lie  for  that  purpose,  unless  the  possession  of  the  plaintiff 
had  been  previously  disturbed  by  legal  proceedings  on  the 
part  of  the  defendant,  and  the  right  of  the  plaintiff  had 
been  sustained  by  successive  judgments  in  his  favor." 

Here  is  a  clear  recognition  that  the  general  power  of  a 
court  of  chancery  does  not  afford  relief  in  quieting  the  title 
to  real  estate  even  where  the  party  plaintiff  is  in  possession, 
unless  he  has  first  vindicated  his  title  and  established  it  be- 
yond peradventure,  as  against  defendants,  by  successive 
actions  at  law.  When  that  has  been  done  the  functions  of 
what  is  called  in  chancery  jurisdiction  a  bill  of  peace  to 
quiet  the  title  of  a  party  in  possession  may  be  invoked. 

Now,  the  statute  of  Oregon  dispensed  with  the  previous 
requirement  of  chancery  jurisdiction  to  have  the  question 
of  title  adjudicated  by  the  courts  of  law  before  the  court 
would  act.  And  in  that  case  the  Supreme  Court  maintained 
the  jurisdiction,  as  in  the  former  case,  upon  the  ground  that 
the  predicaments  for  the  exercise  of  the  jurisdiction  had 
been  expanded  by  the  statute,  and  having  been  ex- 
panded by  the  statute,  the  federal  court  could  take  cog- 
nizance of  the  subject,  because  the  general  subject  of  re- 
lieving clouds  upon  title  was  one  which  belonged  ^to  chan- 
cery jurisdiction  and  that  was  simply  an  expansion  of  the 
condition  by  removing  certain  conditions  precedent  to  the 
exercise  of  jurisdiction,  which  removal  did  not  confer  a  new 
or  inherent  jurisdiction  in  chancery  previously  non-exist- 
ing.  '  And  upon  that  ground  they  maintained  the  jurisdic- 
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tion,  but  recognizing  all  the  way  through  the  g 
trine  of  chancery,  that  in  the  absence  of  legisla 
not  competent  for  a  court  of  chancery  so  to  do. 

The  next  case  is  to  be  found  in  101  U.  8.,  370, 
Phelps  V8,  Harris,  where  a  similar  statute  had  b 
by  the  State  of  Mississippi.  And  I  read  rathei 
from  that  decision,  because  it  lays  down  the  doci 
Supreme  Court  of  the  United  States  as  to  the  ge 
eery  jurisdiction,  and  also  quotes  with  approbati 
trine  as  announced  by  the  Supreme  Court  of  tl 
Mississippi  as  to  the  general  chancery  jurisdict 
absence  of  statutory  provisions.  In  that  cas( 
say: 

"The  bill  was  filed  under  a  statute  of  Mississ 
declared  as  follows:  'When  any  person,  not  tl 
owner  of  any  real  estate  in  this  State,  shall  ha^ 
or  other  evidence  of  title  thereto,  or  which  may  ( 
or  suspicion  in  the  title  of  the  real  owner,  such 
may  file  a  bill  in  the  chancery  court  of  the  coun 
the  real  estate  is  situated  to  have  such  deed  oi 
dence  of  title  cancelled,  and  such  cloud,  doubt  c 
removed  from  said  title,  whether  such  real  oi 
possession,  or  be  threatened  to  be  disturbed  in 
sion  or  not,  &c.' " 

Now,  the  {Supreme  Court  go  on  to  speak  of  t 
way: 

"It  is  probable  that  the  only  elGFect  of  this  sta 
enable  owners  of  land  not  in  possession  to  file  a 
removal  of  clouds  upon  their  title ;  since  the  ordi 
diction  of  a  court  of  chancery  is  sufficient  to  ena 
in  possession  to  file  such  a  bill." 

In  this  case  the  statute  had  authorized  those 
session  to  file  a  bill. 

"  The  questions  what  constitute  such  a  clou 
title,  and  what  character  of  title  the  complaina 
must  have  in  order  to  authorize  a  court  of  equit; 
jurisdiction  of  the  case,  are  to  be  decided  upon 
which  have  long  been  established  in  those  courl 
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nent  among  these  are,  first,  that  the  title  or  right  of  the 
complainant  must  be  clear ;  and,  secondly,  that  the  pre- 
tended title  or  right  which  is  alleged  to  be  a  cloud  upon  itj 
must  not  only  be  clearly  invalid,  or  inequitable,  but  must 
be  such  as  may,  either  at  the  present  or  at  a  future  time, 
embarrass  the  real  owner  in  controverting  it.  For  it  is  held, 
that  where  the  complainant  himself  has  no  title,  or  a  doubt- 
ful title,  he  cannot  have  this  relief" 

"  Those  only,"  said  Justice  Grier, "  who  have  a  clear  legal 
and  equitable  title  to  land  connected  with  possession,  have 
any  right  to  claim  the  interference  of  a  court  of  equity  to 
give  them  peace  or  dissipate  a  cloud  on  the  title." 

The  court  then  refers  to  Orton  m.  Smith,  18th  Howard,  263, 
and  other  cases,  and  continues : 

"And  as  to  the  defendant's  title,  if  its  validity  is  merely 
doubtful,  it  is  more  than  a  cloud,  and  he  is  entitled  to  have 
it  tried  by  an  action  at  law ;  and  if  it  is  invalid  on  its  face^ 
so  that  it  can  never  be  successfully  maintained,  it  does  not 
amount  to  a  cloud,  but  may  always  be  repelled  by  an  actioa 
at  law." 

Then  proceeding  further,  the  court  say : 

"  The  Supreme  Court  of  Mississippi,  in  their  opinion  in 
Phelps  V8.  Harris,  51  Miss.,  789,  a  case  between  the  present  par- 
ties, say:  'This  jurisdiction  of  equity  cannot  properly  be  in- 
voked to  adjudicate  upon  the  conflicting  titles  of  parties  to  real 
estate.  That  would  be  to  draw  into  a  court  of  equity  from  the 
courts  of  law  the  trial  of  ejectments.  He  who  comes  into  a 
court  of  equity  to  get  rid  of  a  legal  title,  which  is  allowed  to 
cast  a  shadow  on  his  own  title,  must  show  clearly  the  validity 
of  his  own  title,  and  the  invalidity  of  his  opponent's.  Nor 
will  equity  set  aside  the  legal  title  on  a  doubtful  state  of 
case.  The  complainant,  to  enable  him  to  maintain  such  a 
suit  must  be  the  real  owner  of  the  land,  either  in  law  or 
equity.  Had  the  defendant,  Mrs.  Harris,  derived  her  title 
to  the  property  in  controversy  even  from  a  doubtful  exer- 
cise of  power,  that  of  itself  would  be  sufficient  to  preclude 
the  complainants  from  a  resort  to  equity,  upon  the  well- 
settled   principles  above  laid  down.     *     *    *    We  think^ 
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therefore,  that  the  court  below  was  right  in  c 
that  the  decree,  &c.' " 

Now,  there  the  court  reiterate  the  same  doctrii 
and  give  validity  to  the  jtrrisdiction  by  virtue  of 
of  Mississippi  dispensing  with  the  previous  c 
title. 

In  the  same  manner  the  Supreme  Court  was  ci 
upon  the  question  in  110  U.  S.,  in  the  case  of  ^ 
Challen,  as  brought  before  them  by  a  statute  of 
Nebraska.  I  read  from  page  18: 

"  The  statute  of  Nebraska  enlarges  the  class 
which  relief  was  formerly  afforded  by  a  court  o 
quieting  the  title  to  real  property.  It  authorizes 
tion  of  legal  proceedings  not  merely  in  cases  w 
of  peace  would  lie,  that  is  to  establish  the  title  o 
tiff  against  numerous  parties  insisting  upon  the 
or  to  obtain  repose  against  repeated  litigation  ol 
cessful  claim  by  the  same  party,  but  also  to  pre 
litigation  respecting  the  property,  by  removin 
causes  of  controversy  as  to  its  title,  and  so  em] 
where  a  bill  quia  timet  to  remove  a  cloud  upc 
would  lie." 

I  read  now  from  page  20 : 

"A  bill  quia  timet,  or  to  remove  a  cloud  upon 
real  estate,  differed  from  a  bill  of  peace  in  that 
seek  so  much  to  put  an  end  to  vexatious  litigati 
ing  the  property  as  to  prevent  future  litigatiou 
ing  existing  causes  of  controversy  as  to  its  ti 
brought  in  view  of  anticipated  wrongs  or  mischi  i 
jurisdiction  of  the  court  was  invoked  because  the ; 
future  injury  to  his  rights  and  interests.     To  i 
suit  of  this  character  it  was  generally  necessa  i 
plaintiff  should  be  in  possession  of  the  property, 
where  the  defendants  were  numerous,  that  his 
have  been  established  at  law  or  be  founded  on 
evidence  or  long  continued  possession." 

Then  they  go  on  to  speak  of  the  statute  of  Ne  I 
they  vindicate  the  right  of  the  Supreme  Court  1 1 
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diction  by  virtue  of  the  statute  of  Nebraska  upon  the  same 
ground  that  had  been  first  announced  and  maintained  in 
the  case  of  Clark  against  Smith,  in  13  Peters,  to  which  I 
have  already  adverted. 

In  the  course  of  the  opinion  are  certain  other  re- 
marks at  page  24,  which  are  appropriate  to  be  read : 

"  The  truth  is  that  the  jurisdiction  to  relieve  the  holders 
of  real  property  from  vexatious  claims  to  it,  casting  a 
cloud  upon  their  title,  and  thus  disturbing  them  in  its  peace- 
able use  and  enjoyment  is  inherent  in  a  court  of  equity. 
And  though  conditions  to  its  exercise  have,  at  different 
times,  been  prescribed  by  that  court,  both  in  England  and 
in  this  country,  they  may  at  any  time  be  changed  or  dis- 
pensed with  by  the  legislature  without  impairing  the  general 
authority  of  the  court." 

Here  we  see  the  ground  upon  which  the  Supreme  Court 
rest  the  power  of  the  Federal  courts  to  administer  chancery 
relief  in  respect  of  those  clouds  of  title  that  they  formerly 
had  not  jurisdiction  over,  because  having  jurisdiction  over 
the  general  subject  of  the  cloud,  the  court  may  recognize, 
in  the  administration  of  its  chancery  jurisdiction,  the  power 
of  the  State  legislature  to  remove  certain  conditions  to  the 
exercise  of  the  jurisdiction.     The  court  continue : 

'^The  equitable  rights  of  parties  in  Nebraska,  claiming 
the  legal  title  to  real  property,  are  simply  enlarged  by  its 
statute,  not  changed  in  character.  And  the  language  used 
by  this  court,  speaking  by  Mr.  Justice  Bradley  in  the  Brod- 
erick  Will  Case,  21  Wall.,  520,  is  appropriate  here: 
^Whilst  it  is  true  that  alterations  in  the  jurisdiction  of  the 
State  courts  cannot  affect  the  equitable  jurisdiction  of  the 
Circuit  Courts  of  the  United  States  so  long  as  the  equitable 
rights  themselves  remain,  yet  an  enlargement  of  equitable 
rights  may  be  administered  by  the  circuit  courts  as  well  as 
by  the  courts  of  the  State.'  And  it  may  be  affirmed  of  this 
case,  what  was  said  as  probably  true  of  that  one,  that  it  is 
'a  case  in  which  an  enlargement  of  equitable  rights  is 
effected,  although  presented  in  the  form  of  a  remedial  pro- 
ceeding.'   Indeed,  as  the  court  there  observe,  *much  of 
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If  his  title  has  been  disputed,  it  must  have  been  vindicated 
by  repeated  actions  at  law.  So  if  he  seeks  to  have  a  cloud 
removed  he  must  also  have  been  in  possession,  and  the  cloud 
must  be  with  respect  to  something  connected  with  his  own 
title. 

None  of  these  conditions  exist  on  the  part  of  the  com- 
plainants in  this  cause,  and  when  you  come  to  analyze  the 
case  you  find  it  is  the  naked  case  of  two  parties,  both  of 
them  being  out  of  posse8sion,and  on  e  claiming  that  a  court 
of  chancery  shall  determine  between  them  as  to  who  is  and 
who  is  not  the  heir-at-law  of  the  last  decedent.  They  seek 
to  turn  a  court  of  chancery  into  a  court  of  law  for  the  pur- 
pose of  determining  a  disputed  question  of  title.  But  they 
say  they  are  remediless  without  the  assistance  of  chancery, 
because,  not  being  in  possession,  they  cannot  go  into  a  court 
of  law. 

The  answer  to  that  is  very  manifest.  Let  them  take  some 
steps  towards  putting  themselves  in  that  predicament  which 
the  court  of  chancery  requires  before  an  appeal  to  its  juris- 
diction can  be  had.  Let  them  go  and  take  possession  and 
enclose  the  property,  or  if  the  attempt  to  take  possession 
be  resisted  by  another,  and  that  other  take  possession  and 
oust  them,  then  they  have  a  plain  remedy  in  an  action  of 
ejectment  or  trespass,  whichever  they  may  please  to  elect ; 
and  there,  and  in  that  mode,  they  can  try  the  question  of 
title.  But  they  must  not,  for  the  purposes  of  convenience, 
come  into  the  court  of  chancery  without  resorting  to  all  the 
legal  means  that  lie  at  their  hand  before  they  invoke  the 
extraordinary  power  of  this  tribunal. 

The  result  of  a  different  decision  would  be  that  this  court 
would  be  charged  with  a  speculative  inquiry  with  respect 
to  all  the  vacant  lots  in  the  city  of  Washington  (and  we 
know  that  in  regard  to  mdny  of  them  there  are  disputed 
titles),  and  the  court  of  chancery  would  be  turned  into  a 
court  for  the  purpose  of  determining  and  quieting  questions 
of  title,  and  we  should  have  to  examine  questions  of  law 
and  equity  and  should  be  crowded  beyond  the  capacity  of  a 
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court  of  equity  if  there  were  such  a  jurisdictioi 
these  controversies. 

It  seems  to  us,  therefore,  in  the  light  of  thes 
and  in  the  light  of  the  judicial  and  legislat: 
the  country,  and  in  the  light  of  the  numero 
upon  the  subject,  that  there  is  nothing  before 
tifies  this  application,  and  the  decree  of  the 
after,  as  I  have  said,  three  successive  adjudicc 
different  stages  of  the  case,  should  be  affirmec 
dismissed. 

It  was  not  necessary  for  the  purposes  of  t 
we  should  consider  the  operation  of  the  act 
modifying  the  action  of  ejectment,  and  not  bei 
we  omit  the  expression  of  any  opinion  with  re 
the  operation  of  that  statute  is. 
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Adolphus  Eckloff  vs.  Thb  District  of  Columbia. 

Law.    No.  24,748. 

f  Decided  April  19,  1886. 

1  The  Chief  Justice  and  Justices  James  and  Merrick  sitting. 

1.  There  are  no  absolute  rules  for  determining  the  question  of  the  implied 
repeal  of  a  statute  by  a  later  statute.  The  question  in  every  case  is  one  of 
intention. 

2.  The  act  of  Oongress  of  June  11,  1878,  establishing  a  system  of  govern- 
ment for  the  District  of  Columbia,  is  to  be  regarded  as  an  organic  act  in- 
tended to  dispose  of  the  whole  question  of  a  government  for  tills  District. 

8.  A  general  power  given  to  the  possessors  and  executives  of  all  the  powers 
of  government  must  be  intended  to  be  complete  and  comprehensive,  and 
is  not  to  be  cut  down  by  referring  to  antecedent  statutes  making  special 
p];pvisions  for  a  part  of  that  government. 

4.  The  organic  act  of  1878  which  gave  to  the  Commissioners  of  the  District 
of  Columbia  the  general  power  of  removal  from  office  operated  to  repeal 
the  provisions  of  the  act  of  1861,  forbidding  the  removal  from  the  police 
force  of  any  person  except  upon  written  charges  preferred  against  him. 

The  Case  is  stated  in  the  opinion. 

C.  C.  Cole  and  A.  C.  Richards  for  plaintiff. 

A.  G.  Riddle  for  the  District. 

Mr.  Justice  Jambs  delivered  the  opinion  of  the  court 

The  plaintiff  recovered  judgment  in  the  circuit  court  for 
five  hundred  dollars,  for  salary  as  lieutenant  of  Metropolitan 
Police,  for  the  months  of  April,  May,  June,  Jnly  and  Aug- 
ust, 1883,  at  one  hundred  dollars  per  month,  and  from  that 
judgment  the  defendant  has  appealed. 

It  appears  by  the  bill  of  exceptions  that,  on  the  Slst  of 
March,  1883,  the  Commissioners  of  the  District  of  Colum- 
bia made  an  order  to  dismiss  the  plaintiff  from  service  on 
the  police  iorce  without  trial  or  hearing  on  charges  against 
him,  and  that  the  judge  who  tried  the  cause  ruled  that 
"  the  plaintiff  could  not,  under  the  law,  be  suspended  or 
.  discharged  from  service  on  the  police  force  of  the  District 
of  Columbia  without  trial  or  written  charges  and  an  oppor- 
tunity to  be  heard  in  his  defence.*'  Whether  the  power  of 
the  Commissioners  to  remove  from  office  was  absolute,  or 
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was  subject  to  this  condition^  is  the  question  pi 
our  consideration.     It  is  claimed  on  the  part 
trict  that  absolute  power  to  remove  ollficers  of 
force,  equally  with  other  officers  under  their  c 
conferred  upon  the  Commissioners  bj  the  act  <  i 
1878.     The  provisions  of  that  act  which  relate  i 
ject  are  to  be  found  in  section  3  and  section  6. 
provides  that  the  Commissioners  are  "authorize 
any  office^  to  consolidate  two  or  more  offices, 
number  of  employees,  remove  from  office,  anc 
pointments  to  any  office  under  them  authorize 
and  section  6  provides  that  "from  and  after  the 
July,  eighteen  hundred  and  seventy-eight,  tli 
Metropolitan  Police  and  the  Board  of  School  Tr 
be  abolished,  and  all  the  powers  and  duties  no 
by  them  shall  be  transferred  to  the  said  Commi 
the  District  of  Columbia,  who  shall  have  authci 
ploy  such  officers  and  agents  and  to'  adopt  such 
as  may  be  necessary  to  carry  into  execution  the 
duties  devolved  upon  them  by  this  act/'     In   i 
termine  the  eflfect  of  these  two  provisions  we  hii 
to  laws  already  existing  at  the  time  of  the  ei 
June  11,  1878,  and  to  consider  them  together. 

The  act  of  August  6,  1861,  by  which  the  M 
Police  force  was  established,  is  to  be  found  in  I 
Statutes  relating  to  the  District  of  Columbia, 
of  the  revision  provided  for  "a  board  of  five  con 
of  police.  Section  337  provided  that  "the  boai 
is  authorized  to  pass,  from  time  to  time,  rules  21 
tions  for  the  proper  government  and  discipline  < 
dinate  officers^  and  the  duties  of  the  police  foi 
executed  in  accordance  therewith." 

Section  341  provided  that  ^*  the  officers  of  the 
shall  be  severally  appointed  by  the  board  of 
such  person,  so  appointed,  shall  hold  office  only  c 
time  as  he  shall  faithfully  observe  and  execute  a 
and  regulations  of  the  board,  the  laws  of  the  Ur 
and  the  laws  or  ordinances  existing  within  tl 
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and  which  apply  to  any  part  of  the  District  where  the 
members  of  that  force  may  be  on  duty." 

Section  342  provided  that  "the  qualifications,  enumera- 
tion and  distribution  of  duties,  mode  of  trial  and  removal 
from  office  of  each  officer  of  the  police  force,  shall  be  par- 
ticularly defined  and  prescribed  by  rules  and  regulations 
of  the  board  of  police,  in  accordance  with  the  Constitution 
and  laws  of  the  United  States  applicable  thereto." 

Section  365  provided  that  "  no  person  shall  be  removed 
from  the  police  force  except  upon  written  charges  preferred 
against  him  to  the  board  of  police,  and  after  an  opportu- 
nity shall  have  been  afibrded  him  of  being  heard  in  his 
defence;  and  no  person  removed  from  the  police  force  for 
cause  shall  be  reappointed  to  any  office  in  said  force." 

It  is  claimed  on  the  part  of  the  District  that  the  general 
and  absolute  power  to  "  remove  from  office,"  which  was  af- 
terwards conferred  upon  the  Commissioners  by  the  act  of 
1878,  repealed  by  implication  at  least  so  much  of  section  355 
of  the  Revised  Statutes  as  forbade  the  removal  of  any  person 
from  the  police  force,  except  upon  written  charges  preferred 
against  him,  and  after  an  opportunity  afforded  him  to  be 
heard  in  his  defence.  On  the  part  of  the  plaintiff  it  is 
claimed  that  the  act  of  1878,  which  gives  the  general  power 
of  removal  from  office,  and  the  act  of  1861  (the  original  of 
the  sections  quoted  from  the  Revision),  must  both  be  made  to 
operate,  if  possible,  and  that,  when  thus  construed  together, 
the  later  act  means  that  the  Commissioners  shall  have  an 
absolute  power  to  remove  from  office,  without  trial  or  hear- 
ing, all  officers  except  those  of  the  police  force,  and  that,  as 
to  these,  they  shall  have  power  to  remove  in  the  same  man- 
ner as  the  Police  Board  (whose  powers  and  duties  are  in 
terms  transferred  to  them)  had  that  power ;  namely,  after  a 
hearing  upon  written  charges  preferred. 

It  can  hardly  be  said  that  there  are  any  absolute  rvlea  for 
determining  the  question  of  implied  repeal.  The  question 
in  every  case  is,  whether  the  intention  of  the  later  act,  as  as- 
certained by  judicial* construction  upon  all  the  grounds  ap- 
plicable to  it,  is  to  lay  down  a  rule  which  puts  aside  the  rule 
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provided  by  the  earlier  act;  and  it  is  not  reasoi 
we  conceive  it  to  be  the  lav?,  that  the  intent  of 
is  always  to  be  narrowed  down,  so  as,  if  possible 
the  operation  of  the  earlier  act  In  accordani 
view  we  think  we  are  bound  to  consider  the 
ture  and  object  of  this  kind  of  legislation,  t 
these  two  statutes  present  a  case  which  stands  • 
plane  with  the  statutes  to  which  the  doctrine 
co-operation  has  ordinarily  been  applied. 

In  order  properly  to  determine  the  nature  c 
18*78,  we  must  recall  the  previous  legislation 
for  the  establishment  of  a  government  for  tl 
By  the  act  of  February  21,  1871,  Congress  prov 
ernor,  a  Legislative  Assembly  with  large  powers, 
boards  charged  with  independent  powers;  leav 
tence  certain  boards  which  already  possessed  i 
powers.  When  this  system  was  found  to  be  inconv 
gress  established,  in  1874,  Commissioners  in  whon 
part  of  the  powers  theretofore  distributed  we 
still  leaving  in  existence,  however,  the  old  Sc 
with  its  powers,  and  the  Police  Board  with  its  sepa 
Finally,  in  1878,  Congress  passed  a  law  intended, 
to  establish  a  complete  system  of  government  i 
trict,  concentrating  in  three  Commissioners  such 
duties  as  had,  until  that  time,  been  independe 
This  act,  we  conceive,  is  to  be  regarded  as  an 
intended  to  dispose  of  the  whole  question  of  a  j 
for  this  District,  and  the  powers  bestowed  by 
Commissioners  are  to  be  regarded  as  organic  ] 
other  words,  we  must  address  oui selves  to  the  w 
st ruing  it  much  as  we  should  to  the  construct! 
are  called  constitutional  powers.  If  this  be  the 
of  this  statute,  a  general  power,  given  to  the  po 
executives  of  all  ihe  powers  of  government  p 
the  District,  must  be  intended  to  be  complete  a 
hensive,  and  is  not  to  be  cut  down  by  referrii 
cedent  statutes  which  had  made  special  provi 
part  of  the  government  of  this  District.     Whei 
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ple^  we  find  that  the  Commissioners  are  invested  with 
power  to  abdliah  offices,  to  oonadidate  several  offices,  to 
reduce  the  number  of  employees,  to  remMe  from  office,  and 
to  appoint  to  office,  can  we  doubt  that  it  was  the  intention 
of  Congress  to  bestow  what  we  have  called  an  organic 
power  over  the  subject  of  offices,  especially  when  we  find 
that  this  power  includes  legislative  as  well  as  executive 
functions?  And  can  we  doubt  that,  as  organic  power. 
These  powers  of  abolition,  consolidation,  removal  and 
appointment  must  be  intended  to  replace  former  sys- 
tems ?  We  conceive  that  this  is  the  true  character  of  the 
complete  organization  provided  by  the  act  of  1878  for  the 
government  of  this  District,  and  that,  when  so  regarded, 
it  must  be  held  lo  do  away  the  impediments  which  preex- 
istin^  acts  on  special  subjects  would  place  in  the  way  of 
the  organic  power  over  the  whole  subject  of  offices.  We 
hold,  therefore,  that,  by  a  necessary  implication,  that  pro- 
vision of  the  act  of  1861  which,  with  a  view  to  the  govern- 
ment of  the  police,  and  not  to  personal  privilege  and 
exemption,  forbade  the  removal  of  any  person  from  that 
office  except  on  conditions,  was  repealed  by  the  organic 
act  of  1878  which  gave  to  the  Commissioners  the  general 
power  of  of  remoVal  from  office. 

The  judgment  of  the   circuit  court  must  therefore  be 
reversed. 


Mark  t?.  Kubel. 


James  H.  Mark,  Administrator, 

vs. 

Edward  KCbel. 

Law.    No.  24,680. 

r  Decided  April  12,  1886. 

I  The  Chief  Justice  and  Justices  James  and  ] 

1.  In  an  action  of  detinue  no  proof  of  a  previous  demand  i 
serving  of  the  summons  bein&f  a  sufficient  demand. 

2.  The  Statute  of  Limitations  does  not  begin  to  run  in  favor 
he  sets  up  an  adverse  claim  in  respect  or  the  bailment. 

STATEMENT  OF  THE  CASE. 

This  was  an  action  of  detinue  brought  to  re 
bonds  claimed  to  have  been  deposited  with  t 
in  August,  1879.  The  bill  of  exceptions  sets  c 
rial  facts  as  follows: 

"  At  the  trial  of  this  cause  the  plaintiff,  to 
issues  on  his  part  joined,  proved  the  grant  to  h 
of  administration  on  the  estate  of  Erhardt  Ma 
by  the  Supreme  Court  of  the  District  of  Colu 
24th  day  of  April,  A.  D.  1883,  and  that  he  there 
upon  his  duties  as  such  administrator;  and 
said  Mack,  in  the  city  and  State  of  New  York, 
A.  D.  1881 ;  and  that  among  the  assets  of  said 
came  into  the  possession  of  plaintiff  as  adminis 
paper  writing  executed  by  the  defendant,  anc 
offered  and  read  in  evidence  in  the  words  and 
ing,  to  wit: 

"Eeceived  of  Erhardt  Mack  six  U.  S.  coupon 
denomination  of  one  thousand  dollars  each,  '. 
to  238,826, 4  per  ct.,  for  safe  keeping,  and  to  b( 
him  on  call. 

"  Washingtc  .^;  D.  C,  August  2,  1879. 

"Edward  I 
"326  First  street,  Washingi 

"And  the  plaintiff  further  proved  that  the  p 
istrator  in  said  city  of  New  York,  appointed  un 
of  said  State  of  New  York,  administered  in  saic 
73 


578  Mark  v.  Kubbl. 

York  upon  the  personal  estate  of  said  Mack;  and  that 
Kichard  M.  Bremo,  an  attorney-at-law  and  counsellor,  of 
said  city  of  New  York,  representing  said  public  administra- 
tor, together  with  William  Pierce  Bell,  attorney  for  the 
plaintiff  in  this  cause,  called  upon  Martin  F.  Morris,  the 
attorney  for  the  defendant  in  this  cause,  at  the  city  of 
Washington,  in  the  District  of  Columbia,  on  the  26th  day  of 
December,  A.  D.  1882,  and  made  demand  upon  him  for  the 
surrender  of  the  bonds  mentioned  in  the  foregoing  receipt; 
and  that  said  Morris  then  and  there  offered  that  if  said  * 
public  administrator  would  file  a  bill  in  equity  in  said  Dis- 
trict to  litigate  the  controversy,  and  not  a  suit  at  law,  he 
would  waive  on  behalf  of  the  defendant  the  defence  of  the 
Statute  of  Limitations  and  all  objection  to  the  right  of  said 
public  administrator  to  sue  in  the  District  of  Columbia, 
said  Morris  at  the  time  admitting  that  he  was  attorney  for 
the  defendant,  and  that  demand  on  him  was  demand  on 
Kubel;  that  the  said  public  administrator  did  not  file  any 
bill  in  equity  in  said  District,  but  that  subsequently,  after 
the  appointment  of  the  plaintiff  in  this  cause  as  adminis- 
trator of  said  Erhardt  Mack  in  the  District  of  Columbia, 
said  plaintiff,  on  June  3,  A.  D.  1883,  caused  a  bill  in  equity 
to  be  filed  in  said  District  in  his  own  name  as  administra- 
tor, and  a  writ  of  subpoena  in  pursuance  thereof  was  served 
upon  the  defendant  in  said  equity  cause  No.  8,600,  and  in- 
troduced the  record  in  evidence;  but  that  subsequently,  be- 
fore issue  joined  thereon,  the  plaintiff  caused  the  same  to 
be  discontinued. 

The  plaintiff  then  caused  the  present  suit  to  be  instituted, 
and  the  writ  was  duly  served  upon  the  defendant.  And  the 
plaintiff  then  further  offered  testimony  to  prove  that  the 
defendant  had  not  redelivered  or  surrendered  the  bonds  or 
paid  anything  on  this  account.  And  thereupon,  this  being 
all  the  testimony  in  the  case  on  tne  part  of  the  plaintiff, 
he  rested. 

The  defendant  offered,  through  his  attorney,  to  be  sworn 
as  a  witness  on  his  own  behalf,  and  to  testify  as  to 
the  circumstances  under  which  the  paper  writing  herein- 
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before  mentioned  was  executed;  but  he  was  refused  and 
not  permitted  to  testify. 

Thereupon  the  defendant  requested  the  court  to  instruct 
the  jury  as  follows: 

"  The  defendant  prays  the  court  to  instruct  the  jury,  that 
if  they  find  from  the  evidence  that  the  bonds,  for  which 
this  suit  was  brought,  were  delivered  by  the  plaintiff's  in- 
testate to  the  defendant  as  a  bailee  without  hire  to  be  re- 
delivered upon  demand,  they  were  presently  and  immedi- 
ately demandable,  and  the  Statute  of  Limitations Ibegan  to 
run  from  the  time  of  the  delivery  of  the  bonds  to  the  de- 
fendant." 

[There  were  a  number  of  other  prayers,  but  as  they  were 
substantially  the  same  in  effect,  it  is  not  deemed  necessary 
to  insert  them  here.] 

But  the  court  severally  refused  to  give  each  of  said  in- 
structions, or  any  one  of  them,  but  said  : 

^'  I  adhere  to  the  impressions  that  I  first  took  that  the 
Statute  of  Limitations  did  not  run  in  this  case  until  a  suffi- 
cient demand  was  made  ;  and,  therefore,  under  the  evidence 
the  plea  of  the  Statute  of  Limitations  does  not  prevent 
recovery  in  this  case.  With  regard  to  the  demand  itself,  I 
think  a  foreign  administrator  has  a  right  to  make  the 
demand,  and  the  defendant  would  have  a  right  to  be  dis- 
charged upon  paying  the  foreign  administrator.  That  is  a 
sufficient  demand,  and  suit  might  afterwards  be  brought 
either  by  a  foreign  administrator  or  a  local  administrator. 
In  this  case  it  does  not  appear  that  demand  was  made  by 
the  foreign  administrator  upon  the  defendant.  Mr.  Morris 
does  not  admit  that  he  was  the  representative  of  the  party 
for  such  a  demand,  and  what  he  said  at  that  time  would 
not  be  evidence  in  the  case.  It  seems  to  me  that  the  sub- 
sequent demand  by  the  institution  of  the  suit,  taken  with 
the  interview  with  Mr.  Morris  contemplating  such  a  suit 
was  a  good  demand  by  the  present  administrator.  Perhaps 
the  suit  alone  would  not  be  sufficient;  but  that  suit,  taken 
in  connection  with  the  interviews  with  Mr.  Morris  which 
terminated  with  their  making  a  demand  by  legal  proceed- 
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ings,  does  amount  to  a  demand  sufficient  to  entitle  the 
plaintiff  to  have  the  bonds  before  the  suit  was  brought.  In 
other  words,  that  legal  demand  was  made  before  this  suit 
was  brought,  and  consequently  a  cause  of  action  arose  on 
the  refusal  to  deliver. 

"All  the  special  prayers  of  defendant  are  refused,  although 
they  may  be  sound  propositions  of  law.  Most  of  them  are 
mere  variations  of  others;  that  the  cause  of  action  arose  on 
the  deposit  of  the  bonds. 

"With  my  view  of  the  matter,  I  therefore  instruct  you 
that  I  think  demand  was  sufficiently  made  in  this  case." 

And  thereupon  the  court  further  instructed  the  jury  to 
render  their  verdict  for  the  plaintiff.  To  all  of  which  rul- 
ings of  the  court  the  defendant  excepted. 

Wm.  Piercb  Bell  and  Wm.  H.  Larner  for  plaintiff. 

M.  F.  Morris  for  defendant. 

By  the  Court : 

The  court  below  properly  held  that  the  filing  of  the  bill 
in  equity,  taken  with  the  interviews  previously  had  between 
the  parties  and  their  attorneys,  was  a  sufficient  demand. 
But  even  if  that  were  doubtful,  we  are  of  opinion  that  no 
proof  of  a  demand  was  necessary.  The  original  practice  in 
detinue  was  to  issue  a  proecipe  commanding  the  delivery  of 
the  property  to  the  plaintiff,  after  which  the  summons  was 
issued,  hence,  as  the  serving  of  the  proecipe  was  of  itself  a 
demand,  no  proof  of  a  demand  in  pais  was  required  on 
the  trial.  But,  now  in  many  jurisdictions,  including  this, 
the  issuing  of  the  proecipe  has  been  dispensed  with,  and  the 
suit  is  commenced  by  summons,  although  the  rule  of  evi- 
dence as  to  proof  of  a  demand  in  pais  remains  the  same. 
So  that  practically  the  serving  of  the  summons,  has  with 
us  come  to  be  regarded  as  a  sufficient  demand. 

It  is  contended,  however,  that  if  this  action  may  be 
b|-ought  without  a  previous  demand,  then,  as  it  might  have 
been  brought  the  very  next  day  after  the  bailment,  the 
Statute  of  Limitations  must  begin  to  run  from  that  day, 
and,  inasmuch,  as  more   than   three  years  had  elapsed  be- 
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fore  the  instution  of  suit,  the  action  is  barred, 
settled  rule  governing  the  application  of  tl 
Limitations  is  that  it  does  not  begin  to  run  un' 
adverse  claim  on  the  part  of  the  defendant.  A 
rule  to  the  case  of  one  who  receives  a  deposit  a 
plain  that  his  original  possession  is  not  ad^ 
course,  so  long  as  it  remains  so  the  statute  wil 
his  favor.  It  is  only  from  the  time  he  set 
verse  claim  to  the  property  that  the  statute  is 
tion  and  begins  to  run.  As  the  plea  of  lin 
really  the  only  question  in  the  case,  we  affirm  tl 
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ACCOUNT.    See  Statute  of  Limiiaiums^  2,  3;  Referees,  4. 
ACTIONS,  LIMITATION  OF.    See  SkUtOe  of  LimUatio: 
ACTS  OF  CONGRESS.    See  Statutes. 
ACTS  OF  LEGISLATIVE  ASSEMBLY.    See  Statutes. 
ACTS  OF  MARYLAND.    See  Stattttes. 
ADMINISTRATORS.    See  Executors  and  Administrators 

ADMISSIONS.    See  StatuU  of  LimitaHons,  2. 

1.  Verbal  adniissions  ought  to  be  received  with  n^eat  c 

dence  consisting  as  it  does  in  the  mere  repetition 
ments,  is  subject  to  much  imperfection  and  mis 
himself  either  being  misinformed,  or  not  haying  cl 
his  own  meaning,  or  the  witness  having  misundei 
frequently  happens  also  that  the  witness,  by  unii 
tering  a  few  expressions  really  used,  gives  an  efiV 
ment  completely  at  variance  with  what  the  party  a 
So  held  in  a  case  where  the  court,  citing  the  above 
Ev.,  §  200,  refused  to  disturb  a  written  contract 
admissions  casually  made  in  a  conversation  held  ; 
fore  the  date  of  the  witness'  testimony.    Heweit  v. 

2.  Counsel  for  defendant,  in  his  address  to  the  jury, 

under  the  instructions  of  the  court  previously  grs 
question  for  the  jury  to  consider  was  that  of  dama 
wards  excepted  to  the  cliarge  of  the  court  on  the 
conAned  the  jury  to  that  question.  Held,  that  it  i 
tent  for  Itim,  in  the  face  of  his  formal  admission  f< 
of  the  cause,  to  take  exception  to  the  charge  of  the 
limiting  the  mind  of  the  jury  to  that  which  he 
representative  of  the  defendant,  admitted  was  th 
matter  for  their  consideration.    McGill  v.  The  Disti 

ADVERSE  POSSESSION.    See  Ejectment,  2. 

AFFIDAVIT  OF  DEFENCE. 
An  affidavit  of  defence  under  the  73d  rule  is  insufi 
amounts  to  no  more  than  a  change  in  terms  of  the 
not  state  any  speciflc  defence  or  give  any  specific 
plaintiff  of  what  the  defendant  means  to  rely  up 
pose  of  defeatinfic  the  claim.     Connick  v.  Morrison,  4 
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AGENCY.    See  Railroad  Companies,  2;  Official  Ads,  1;  Real  EstaU  Agents' 
Taxation,  4. 

APPEAL  BOND.    See  Pleading,  1. 

ARBITRATION.    See  Referees. 

ASSIGNMENT.    Qee  Eoidenee,  6. 

1.  It  is  not  in  the  power  of  a  creditor  to  divide  up  his  claim  with- 

out the  consent  of  the  debtor,  and  apportion  it  out  bo  as  to  give 
each  of  the  assignees  a  right  to  sue  liiofi.  If  the  latter  chooses  he 
may  disregard  all  such  partial  assignments  aud  pay  the  money  to 
the  original  creditor.     Granite  Company  v.  Chandler,  32. 

2.  A  present  executed  assignment  of  part  of  a  claim  bears  interest  if 

the  claim  also  bears  interest,  but  it  is  otherwise  where  the  assign- 
ment is  intended  to  l)e  executory  only.    Id, 

3.  A  party  in  making  an  assignment  has  a  right  to  prefer  creditors. 

Barnard  v.  Insurance  Co.,  63. 

ATTACHMENT. 

1.  Where  property  has  been  attached  under  a  writ  of  attachment 

regularly  issued  on  the  ground  that  tlie  defendant  evades  the  ser- 
vice of  ordinary  process,  judgment  of  condemnation  should  be 
rendered,  although  it  appear  that  service  of  process  was  after- 
wards obtained  on  the  same  day,  unless  the  defendant  obtain  an 
order  qnasliing  the  writ,  or  supersede  it  with  surety  as  proviiled 
by  the  statute.    R.  8.  D.  C,  §§  782-786.     Giddings  v.  Squier,  49. 

2.  In  the  District  of  Columbia  stock  in  an  incorporated  company  can- 

not be  subjected  to  the  process  of  attachment  or  of  execution. 
Barnard  v.  Insurance  Co.^  63. 

3.  Justices  of  the  Peace  in  the  District  of  Columbia  have  jurisdiction 

to  issue  attachments  for  rent  under  the  provisions  of  sec.  679  R. 
S.  D.  C.     Gross  v.  Goldsmith,  126. 

4.  Where  an  attachment  is  issued  for  rent,  part  of  which  is  due  and 

part  not  due,  and  there  is  no  averment,  as  required  by  the  statute, 
in  the  affidavit  upon  which  the  attacliment  was  issued,  that  the 
tenant  was  about  to  remove  the  goods,  Ac,  the  attachnient  will 
be  void  as  to  the  rent  not  due,  but  will  be  allowed  to  stand  as  to 
the  rest.    Id, 

AWARD.    See  Referees. 

BAIL.    See  Practice,  1. 

BAILMENT.    See  Staivie  of  Limiiaiums. 

BILLS  AND  NOTES. 
1.  While  it  is  perfectly  competent  for  the  holder  of  commercial  paper 
to  rest,  in  the  first  instance,  upon  the  proof  of  the  signature  of 
the  party  to  be  charged,  as  in  the  case  of  the  last  endorser,  yet 
when  the  defendant  in  such  a  case  offers  to  prove  that  there  was 
fraud  or  illegality  in  the  transaction,  such  proof  is  admissible^ 
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BFTJiS  AND  NOTES  {cnntinnedl 

and  when  arlmittod  it  chang:es  the  burden  of  pr  • 
npon  the  plaintiff  the  furtlier  obligation  of  acc< 
manner  in  whici>  he  obtained  the  paper  and  of  slio^ 
bona  fide  and  for  value  reci?ived.     Bank  v.  Hume,  9( 

2.  In  a  suit  against  a  partnership  firm  as  endorsers  upr  i 

note  sitjned  individually  by  one  member  of  the  fin 
by  iiim,  first  with  the  name  of  one  of  the  members  i 
then  with  the  firm  name  (wliich  endorsements  the 
leged  to  be  fraudulent),  it  is  competent  for  the  ( 
that  the  note  had  nev«  r  been  the  note  of  the  firs 
the  firm;  that  no  value  had  been  received  for  it  t; 
parties  subsequent  to  tlie  drawer;  that  the  not€ 
counted  by  the   drawer  at  the  bank  (the  plaintil 
benefit,  and  was  treated  throughout  by  the  bank  ; 
as  his  own  property.    And  such  proof  should  po  t 
appropriate  instructions  from  the  court  in  order 
.    determine  from  all  the  facts  and  circumstances  of  t : 
the  accommodation  was  made  for  the  benefit  of 
the  benefit  of  the  drawer.    And  if  the  jury  should 
exclusive  province)  that  the  accommodation  was  ! 
in  his  individual  capacity,  and  that  the  name  of  tr 
there  as  an  accommodation  endorser,  then  before 
recover  it  would  be  necessary  for  it  to  establis^h  tl 
drawer  had  authority  so  to  use  the  name  of  the  fini 

3.  It  is  not  enongh,  however,  that  the  defendants  show 

tiflf  had  reason  to  believe  that  there  existed  these  iv 
note.  They  must  show  knowledge  on  the  part  c 
but  this  knowledge  the  juiy  may  infer  from  the  t 

BILLS  OF  EXCEPTION. 
Every  bill  of  exceptions  must  be  complete,  either  by 
facts  on  which  it  is  founded,  or  by  referring  to  sor 
exceptions  which  distinctly  enumerates  them.     Co 
146. 

BONA  FIDE  PURCHASER.    See  Ejedment,  3. 

BOUNDARIES  IN  DEEDS.    See  Deeds,  1. 

BUILDING  ASSOCIATIONS. 

Where  the  constitution  of  a  building  association  reqi 
holders  to  pay  their  dues  upon  their  stock  at  regiil 
ings,  payments  not  made  at  such  meetings  are  not 
to  bind  the  association  in  case  of  the  embezzlement  • 
by  the  ofl3cer  so  receiving  them.    Morrow  v.  James^ 

CAPIAS.    See  Practice^  1. 

CHARACTER. 
It  Is  error  to  charge  the  jury  that,  if  they  have  any  re 
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CHARACTER  {Continued,) 

about  the  guilt  of  the  defendant  or  any  doubt  about  his  ^lilt, 
they  Qiay  take  into  consideration  evidence  of  his  good  ctiaracter, 
as  that  Is  calculated  to  leave  the  Jury  with  the  impression  that 
only  in  doubtful  cases  can  evidence  of  good  character  be  consid- 
ered. Evidence  of  gnod  character  is  the  eye-glass  through  which 
the  jury  are  to  look  at  the  whole  case;  it  does  not  authorize  them 
to  overrule  the  truth  or  to  disregard  the  force  of  other  evidence, 
but  it  is  to  be  considered  and  weighed  with  all  the  testimony  in 
the  case.     United  States  v.  HamiUon,  446. 

CHARGING  THE  JURY. 

1.  It  is  error  to  charge  the  jury  that  the  accused  must  have  been  in 

imminent  peril  of  his  life  or  of  some  great  bodily  harm,  In  order 
to  support  the  defence  of  justifiable  homicide,  nor  will  the  error 
be  cured  by  the  fact  that  the  court,  at  the  close  of  the  charge,  in 
a  colloquy  with  counsel,  assents  to  a  suggested  modification  of  its 
instruction  on  this  point,  when  it  does  not  appear  that  the  jury's 
attention  was  directly  called  to  the  matter.  UnUed  States  v.  Bam- 
ilton,  446. 

2.  Where  a  charge  of  great  length  is  so  delivered  as  to  render  it  sus- 

ceptible of  different  intendments  in  the  minds  of  a  jury,  some  of 
which  may  prove  fatal  to  the  accused,  a  new  trial  will  be  granted, 
although,  taking  the  whole  charge  together,  the  law  was  stated 
correctly.    Id, 

CHECKS  OF  BANKS.    See  Taxation,  3,  4. 

CLAIMS  AGAINST  THE  UNITED  STATES.    See  Mandamus,  1. 

CLOUD  ON  TITLE.     See  Taxation,  5. 

COLLECTION  OF  TAXES.    See  Taxation,  3,  4. 

COMPROMISES.    See  Contracts,  2. 

CONDITIONS  OF  BONDS.    See  Real  Estate  Agents,  2. 

CONFESSIONS.    See  Evidence,  9,  10. 

CONFLICT  OF  LAWS.    See  Contracts,  1,  2. 

CONSIDERATION  OF  CONTRACTS. 
When  the  question  is  by  which  of  several  systems  or  laws  contract 
rights  are  to  be  determined,  the  rule  is  that  whatever  relates 
merely  to  the  remedy  and  constitutes  part  of  the  procedure,  is 
determined  by  the  lex  fori,  but  whatever  goes  to  the  substance  of 
the  obligation  and  affects  the  riglits  of  the  parties  as  growing  out 
of  the  contract  itself  or  inhering  in  it  or  attaching  to  it,  is  gov- 
erned by  the  lex  loci  contractus,     Willard  v.  Wood,  538, 

CONTRACT.    See  Conflict  of  Laws;  Deeds,  7;  Evidence,  2,  4,  6;  Landlord 
and  Tenant;  Mutticipalities ;  Railroad  Companies,  3-8. 
I.  When  the  consideration  is  that  the  grantee  shall  provide  a  home 
for  the  grantor  in  the  property  conveyed,  and  the  grantee  after- 
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CONTRACT  {contmufd). 

wards  refuses  to  provide  such  home,  a  court  of  e 
the  contract  on  the  application  of  tlie  grantor  ai 
ties  to  their  original  slaltut,     Diggins  v.  DoTurty^ 

2.  It  is  a  sufficient  consideration  to  support  an  actic 

sory  note  that  it  was  given  in  pursuance  of  a 
disputed  claim.     Market  Company  v.  Steubner,  30 

3.  The  obligation  of  tije  Government  to  protect  t 

injuries  by  foreign  states,  and  to  procure  ind( 
case  of  such  injuries,  contains  none  of  the  el< 
known  to  the  courts  as  contract,  nor  does  such 
obtained  by  tiie  State  for  the  benefit  of  an  injun 
at  once  the  property  of  that  citizen  or  property 
such  a  legal  sense  that  his  right  may  be  enforc 
dies,     U,  S.^  ex  ref,  Angarica  de  la  Rua^  v.  Bayar^ 

CONTRIBUTION.    See  Subrogation,  1. 

CONTRIBUTORY  NEGLIGENCE. 
The  doctrine  of  contributory  negligence  applies  on 
ligent  act  of  the  plaintifi*  is  concurrent  in  poin) 
negligent  act  of  tlie  defendant  so  that  the  def 
portunity  to  act  with  reference  to  the  act  of  the 
no  application  to  a  case  where  the  negligence  ol 
prior  in  point  of  time  to  tliat  of  the  defendan 
the  negligence  of  the  plaintiff  is  not  contributoi 
ant's  action  should  be  controlled  by  the  plain 
act  of  the  latter  was  the  result  of  carelessness  < 
Railroad  Company^  138. 

CORPORATIONS. 
A  testatrix  bequeathed  two  hundred  and  eighty 
a  gas  ligiit  company  in  trust  to  pay  the  dividen 
nutlon  of  principal,"  to  his  daughter  for  life.  '! 
ing  from  its  earnings  doubled  its  original  plant 
death  of  the  testatrix,  additional  shares  of  stoclf 
increase  in  the  capital;  and  these  shares  it  d 
stockholders  in  proportion  to  the  original  stocli 
The  cestui  que  trust  claimed  these  additional  sh 
the  ground  that  they  represented  the  profits  oi 
original  shares  and  were  in  effect  dividends.    L 

1.  A  corporation  has  a  right,  within  reasonable  gn 

faith,  to  reserve  and  apply  the  profits  to  the  inc 
and  the  stockholders  hold  their  stock  subject  to 

2.  That  certificates  of  stock  are  simply  the  represen 

eg  t  which  the  stockholder  has  in  the  capital  ol 
Before  the  issue,  therefore,  of  this  new  stocli 
held  precisely  the  same  interest  in  the  increasec 
capital  that  he  held  afterwards.    The  new  8har< 
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representation  of  that  interest,  and  not  an  increase  of  it.  A  divi- 
dend is  something  with  which  the  corporation  parts,  but  they 
parted  with  nothing  in  issuing  this  stock  but  an  evidence  of  an 
ownership  already  existing.  Being,  therefore,  in  no  sense,  divi- 
dends, the  duty  of  the  trustee  was  to  hold  them,  together  with 
the  original  shares,  for  the  benetit  of  the  remainderman;  paying 
only  the  dividends  upon  the  whole  to  the  life  legatee.  Gibbons  v. 
Mahofi,  130, 
3.  Under  section  535  of  the  Revised  Statutes  of  the  District  of  Colum- 
bia, a  recorded  certificate  of  incorporation  of  a  religious  society  is 
not  evidence  of  a  corporate  organization  unless  it  state  the  date 
of  the  election  or  appointment  of  the  trustees;  the  length  of  time 
for  which  the  trustees  were  elected  or  appointed;  and  is  verified 
by  an  affidavit  by  one  of  the  persons  making  the  certificate.  With- 
out these  particulars  it  is  not  the  paper  whicii  the  law  provides 
for  as  sufficient  proof  of  corporate  organization,  for  if  a  paper  be 
placed  on  record  which  is  neither  directed  or  authorized  to  be  re- 
corded, the  record  is  no  evidence  of  the  existence  or  contents  of 
such  original  paper,  and  still  less  of  an}'  facts  set  forth,  recited  or 
declared  in  such  paper.    Baptiat  Church  v.  Railroad  Company^  43. 

CRIMINAL  LAW.     See  Charging  the  Jury;  Evidence^  9, 10;  Insanity^  1,  2. 

DAMAGES.    See  District  of  Columbia;  Husband  and  Wife,  1,  2;  Rail- 
road Companies, 

1.  A  railroad  draw-bridge  was  erected  across  the  Potomac  river  by  a 

railroad  company  under  authority  of  an  act  of  Congress.  Tlie 
statute  provided  that  the  company  should  keep  the  bridge  and 
draw  in  eificient  working  condition  at  all  times.  A  schooner 
passing  through  the  diaw  of  the  bridge  so  injured  it  tiiat  it  was 
Immediately  closed  by  the  company  and  kept  so  for  four  days, 
during  wliich  time  the  repairs  made  necessary  to  the  draw  were 
prosecuted  with  all  due  diligence.  By  reason  of  the  closing  of 
tlie  draw,  a  tug  boat  was  detained  and  prevented  from  perform- 
ing her  regular  business.  Beld,  that  she  was  entitled  to  recover 
damages  for  the  detention.    Jones  v.  Railroad  Company,  106. 

2.  The  law  requires  all  areas  in  the  city  of  Washington  to  be  protected 

bj'  iron  or  stone  railing,  with  an  allowance  of  four  feet  for  an 
opening  or  entrance.  The  property  in  question  had  an  area 
along  its  entire  front,  but  it  was  protected  by  no  railing  of  any  sort. 
The  plaintiflT  slipped  and  fell  into  the  area,  injuring  himself  seri- 
ously. On  an  action  for  damages  it  was  held  no  defence  that  the 
plaintiff  fell  into  the  area  at  a  point  where  the  opening  or  entrance 
would  have  been,  had  a  railing  been  erected.  McGiU  v.  The  2>«- 
trict,  70. 

DEBTOR  AND  CREDITOR.    See  AsRiynment,  1,  2,  3;  Deed,  2;  Exe-^ 
cuiion,  2,  3;  Fraudulent  Conveyances. 
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DECLARATIONS.    See  Evidences  8. 

DEEDS.     See  Evidence,  6;  Estoppel,  2. 

1.  Wherever  in  a  deed  there  is  a  repugnant  bounrla 

enough  in  the  other  boundaries  and  residue  of  th 
show  a  repugnancy,  to  correct  it,  and  to  ascertair 
•^tlon  of  the  land,  the  court,  out  of  the  four  corner 
ment  itself,  will  make  the  construction  by  rejecting 
portion  of  the  depcription  or  reconciling  it  with  tl 
tion  so  as  to  make  tlie  deed  operaiive.    Shoemaker ' 

2.  A  creditor  having  notice  of  a  deed  which  contains  i 

meu^s  of  correction  cannot  put  himself  upon  the  g 
fide  creditor  without  notice  of  a  title  not  recorded. 

DEEDS,  COVENANTS  IN.    See  Vendor  and  Vendee,  1 

DEEDS  OF  TRUST.     See  MortgageJt,  1;  Estoppel,  1. 

DEEDS,  RECITALS  IN.     See  Estoppel,  2. 

DEMURRERS.    See  Pleading,  1. 

DETINUE .    See  Slaiaie  of  LimUations. 

DISCOVERY.    See  Taxation,  6. 

Where  the  foundation  is  laid  for  a  discovery  in  aid  of 
court  of  equity  will  not  only  grant  the  discovery,  1 
upon  the  discovery  to  administer  relief.  McCori 
trict,  396. 

DISTRICT  OF  COLUMBIA.     See  License,  1;  Railroad 
Taxation,  1,  2;  Telegraph  Companies. 

1.  Since  tlie  decision  of  the  Supreme  Court  of  the  United 

vs.  The  District,  91  U.  S.,  540,  tlie  liability  of  the 
accident,  happening  by  reason  of  any  neglect  of 
trol,  management,  custody  and  care  of  the  strtM 
an  open  question  in  this  court.  Nor  have  the  mo( 
have  been  made  in  respect  of  the  administration 
of  the  mode  of  collecting  taxes,  at  all  changed  i 
liability  established  by  that  case.     McGiU  v.  Tlie  i 

2.  The  act  of  Congress  of  June  11,  1878,  establishing  i 

ernment  for  the  District  of  Columbia,  is  to  be  re^ 
ganic  act  intended  to  dispose  of  the  whole  quest 
ment  for  this  District.    Eckloff  v.  The  District,  bl. 

DIVIDENDS.    See  Corporations,  2. 

DIVORCE. 
Where  the  cause  complained  of  as  a  ground  for  div 
this  District,  and  the  party  complained  against  r 
court  has  Jurisdictiou  to  grant  a  divorce  aithoug 
is  a  non-resident.    Smith  v.  Smith,  255. 
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EJECTMENT. 

1.  Where  the  landlord  lets  the  tenant  into  possession,  and  the  tenant 

afterwards  surrenders  the  property  to  a  strani^er,  the  latter,  on 
ejectment  brought  by  the  landlord,  can  only  defend  by  showing 
title  in  himself.     Ilousam  v.  Knnecke,  297. 

2.  In  ejectment,  adverse  possession  by  the  defendant  and  those  under 

whom  he  claims  will  not  avail  to  defeat  the  plaintiflPs  claim,  if  it 
be  otherwise  well  founded,  when  it  appears  that  the  plaintiff, 
who  was  a  remainderman,  had  no  right  of  entry  upon  the  prop- 
erty until  after  the  death  of  the  life  tenant  which  occurred  much 
less  than  twenty  years  before  the  institution  of  the  action.  Utato 
V.  Ritchie,  347. 

3.  Although  a  person  In  the  possession  of  property  may  defend  his 

title  under  a  judgment  of  a  court  of  competent  jurisdiction,  his 
defence  will  be  disallowed  if  there  was  want  of  jurisdiction  in  the 
court  to  enter  the  decree  under  which  he  claims  title,  however 
innocently  he  may  have  purchased  the  property.    Id, 

ENDORSEMENT.    See  Baisand  Notes;  MunidpaUiies,  2. 
EQUITY.    See  Discovery;  EMoppel;  Fraudulent  Conveyance;  Ir^undion; 
Mortgages;  Taxation,  6,  6,  8. 

ESTOPPEL. 

1.  In  a  suit  In  equity  by  the  beneficiary  of  a  trust,  to  enforce  the  trust 

and  subject  the  land  described  in  the  trust  deeds  to  sale  for  the 
payment  of  moneys  loaned  by  him  on  such  security,  defendants, 
while  admitting  that  the  debt  is  still  due  and  unpaid,  cannot  be 
heard  to  say  that  it  has  been  satisfied  by  a  prior  sale  of  the  prop- 
erty to  complainant  under  a  former  suit  to  enforce  the  trust,  and 
that  he  is  now  estopped  to  demand  a  second  sale  of  the  property, 
and  at  the  same  time  aver  that  such  prior  sale  was  a  nullity  and 
was  so  decreed  on  a  suit  brought  to  set  aside  such  sale,  and  that, 
under  such  sale  and  annulment  thereof  by  such  decree,  complain- 
ant took  nothing.  A  defence  which,  in  the  same  breath,  asserts 
that  complainant  acquired  no  title  under  the  first  sale,  and  that, 
by  virtue  of  that  sale,  he  is  estopped  from  selling  again,  is  a  de- 
fence which  a  court  of  equity  cannot  entertain.  Fepper  v.  Shep- 
herd, 269. 

2.  Where  one  is  not  a  party  to  a  deed  and  does  not  claim  under  it,  he 

is  not  e&topped  by  its  recitals.    Thaw  v.  Ritchie^  347. 

EVIDENCE.  See  Admissions;  Bills  and  Notes,  1,  2,  3;  Character; 
Fraud,  1. 
1.  It  is  error  to  exclude  from  the  jury  parol  evidence  tending  to  show 
that  for  the  express  purpose  of  concealing  the  magnitude  of  the 
undertaking  a  blank  was  left  in  the  contract,  and  was  filled  up 
without  the  consent  of  the  party  sought  to  be  charged,  so  as  to 
make  the  contract  a  larger  one  than  «the  latter  had  in  contempla* 
tlon  at  the  time  of  signing.    Cotharin  y.  Davis,  146. 
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EVIDENCE  {continued), 

2.  Evidence  that  the  paper  was  in  blank  at  the  time  o 

dence  tendinfi^  to  prove  the  above  (acts-    Id. 

3.  The  rule  whicl)  forbids  a  resort  to  parol  evidence  tc 

does  not  forbid  such   resort  to  supply  omission 
blant^s.    Id. 

4.  In  cases  where  fraud  is  the  foundation  of  the  actic 

tude  is  of  necessity  given  to  questions  of  evidec 
any  other  class  of  cases,  for  it  is  often  impossiM 
what  may  or  may  not  become  evidence  of  fraud  fl 
future  developments  of  the  case  may  refl"  ct  upon 
expedient,  and  often  necessary,  that  evideiice  not 
missible  shall  be  allowed  to  ^o  to  the  jurj-,  subjec 
of  the  court,  in  afterwards  rejecting  it  or  niodifyl 
instructions  with  reference  to  the  particular  circui 
case.  Bich  v.  Henry ^  155. 
6.  An  independent  act  or  an  independent  declaration 
after  the  assignment,  can  be  of  no  value,  of  com 
an  unquestionably  good  assignment,  and  per  se 
against  it.  But  when  those  acts  or  declarations  i 
made  in  connection  with  any  privity  of  the  assign 
with  a  certain  scheme  of  procedure  for  the  purpoi 
out,  the  court,  by  appropriate  instructions  guidii 
the  jury  in  the  application  of  these  snbscqu(?nt 
acts,  may  properly  submit  them  to  the  jury  to  r 
antecedent  intent.    Id. 

6.  It  is  entirely  competent  to  show  a  consideration  dif   i 

expressed  in  the  deed  when  it  is  of  the  same  ge  ' 
Thus,  when  the  consideration  stated  is  money,  wl  : 
consideration,  the  considerntirm  of  having  a  home  i 
conveyed,  be  ins:  of  the  same  character,  may  be  I 
testimony  to  have  been  the  true  consideration.  L 
172. 

7.  A  prayer  not  founded  upon  any  evidence  in  the  c    i 

fused.     United  States  v.  Lee^  489. 

8.  A  declaration  accompanying  and  explanatory  of 

in  itself  is  always  admissible  as  part  of  the  res  ge: 
the  murdered  man,  when  last  seen  alone,  had  be 
he  was  going,  and  replied  **To  look  for  N."  (th 
with  the  murder),  it  was  held  that  this  statemer     . 
the  rule  against  hearsay.     United  States  v.  Nardt     , 

9.  In   the  absence  of   any  specific  threat  or  promi 

whether  evidence  of  a  confession  is  admissible  i  i 
a  very  large  degree  to  the  judgment  and  discre  i 
who  presides  at  the  trial.    Id. 

10.  The  circumstances  under  which  three  confessi( 
the  accused  at  different  times  during  the  day  co      i 


EVIDENCE  {continued), 

mented  on  by  the  court  and  the  ruling  of  the  court  below  in  ex- 
cluding the  first  and  admitting  the  others  approved.    Id. 

EXECUTORS  AND  ADMINISTRATOltS.  See  Orphans'  Court,  2; 
Statute  of  Limitations,  4;  Trustees, 
When  an  executor,  who  is  also  a  guardian,  ha^  no  further  use  for  as- 
sets as  executor,  he  will  be  treated  as  holding  them  as  guardian, 
whether  he  has  settled  his  account  or  not;  no  particular  form, 
such  as  endorsement  f I  om  himself  as  executor  to  himself  as  guar- 
dian, is  necessary  to  effect  a  transfer,  that  being  done  by  the  law. 
U,  S,,  use  of  Lang,  v.  May,  4. 

EXECUTION.     See  Attachment. 

1.  Execution  may  issue  on  a  judgment  of  this  court  at  any  time  before 

the  expiration  of  twelve  years  from  the  date  of  the  return  of  the 
last  execution.    Horsey  v.  Beveridge,  289. 

2.  An  agreement  between  the  judgment  creditor  and  the  Judgment 

debtor  that  tlie  latter  will  withdraw  all  opposition  or  interference 
with  an  execution  sale  of  the  debtor's  property,  on  condition  that 
the  judgment  creditor  will  surrender  certain  of  the  debtor's  notes 
when  lie,  the  creditor,  had  purchased  the  property  at  the  sale, 
renders  such  sale  fraudulent  against  the  creditors  of  the  debtor. 
Id. 

3.  But  where  a  subsequent  partition  sale  of  the  property  is  had,  the 

fraud  will  not  impair  the  title  of  the  purcliaser  under  that  sale, 
but  the  proceeds  being  in  the  hands  of  trustees  appointed  by  the 
court,  may  be  followed  by  the  creditors    Id. 

EXTRA  COMPENSATION.    See  United  States  Officers. 

FRAUD.  See  Execution,  2,  3;  Ecidence,  5;  Fraudulent  Conveyance,  1. 
Where  a  court  of  equity  is  asked  to  set  aside  a  deed  on  the  ground  of 
fraud,  and  the  answer  denies  all  fraud  and  avers  a  valuable  con- 
sideration to  have  been  paid  for  tiie  property,  and  in  addition  the 
witnesses  relied  upon  bv  the  complainant  also  deny  the  alleged 
fraud,  the  bill  will  be  dismissed,  although  there  be  many  circum- 
stances of  suspicion  surrounding  the  transaction,  for  fraud  must 
be  proved;  the  court  cannot,  in  the  face  of  the  rule  that  fraud  is 
odious  and  not  to  be  presumed,  supply  the  deficiency  of  proof  by 
presumption.     Quill  w.  Wolfe,  ISS, 

GOOD  CHARACTER.    See  Character. 

GUARDIAN  AND  WARD.    See  Executors  and  Administrators ^  1. 

FRAUDULENT  CONVEYANCES. 
Where  a  deceased  debtor  has  left  no  personal  estate,  his  simple  con- 
tract creditor  need  not  first  put  his  claim  into  a  judgment  against 
the  administrator  in  order  to  support  a  bill  to  set  aside  an  alleged 
fraudulent  conveyance  of  realty,  made  by  the  debtor  during  his 
lifetime,  which  the  creditor  seeks  to  subject  to  the  satisfaction  of 
his  claim.    Dunn  v.  Murt,  289. 
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FRIVOLOUS  DEMUKRERS.    See  Pleading,  1, 
HABEAS  CORPUS.    See  Pradice,  1. 

1.  An  order  directed  by  the  Secretary  of  the  Navy  to 

commanding  him  to  contine  himself  within  certnl 
such  a  restraint  of  personal  liberty  as  will  be  rea 
of  habeas  corptts;  the  party  is  not  under  restraint, 
as  lie  ciiooses  to  obey  the  order.    In  re  Wales,  3S. 

2.  In  a  habeas  corpus  proceeding  tiie  power  of  the  cou 

tile  validity  of  an  order  of  arrest  is  incidental  to  tl 
the  lawfulness  of  an  actunl  imprisonment;  if  th 
imprisonment  it  has  no  power  to  examine  into 
tiie  order.    Id. 

HOMICIDE,  JUSTIFIABLE.    See  Charging  the  Jury^  1. 

HUSBAND  AND  WIFE.    See  Trusty  3. 

1.  In  a  Joint  action  by  husband  and  wife  for  injnries  r 

wife,  recovery  cannot  be  had  for  the  loss  of  the  wl 
the  husband ;  nor  for  the  loss  of  tlie  wife^s  societ 
expenses  of  her  cure,  nor  for  attendance  while  s 
long  to  the  husband  alone.    SnoU  v.  HaUroad  Comp 

2.  Hence  an  unqualified  instruction  wiiich  substantia 

Jury  to  give  damages  for  injuries  to  the  physical  6 
wife  which  disabled  her  from  performing  her  necesf 
business,  will  be  erroneous,  when  it  appears  that  th 
allowed  to  take  into  consideration  testimony  as  to 
ability  to  pursue  her  business,  the  earnings  of  wh 
long  to  the  husband.    Id. 

INDIAN  LANDS. 
Sections  2117  and  2118  of  the  Revised  Statutes  of  the    ! 
do  not  prohibit  any  person  from  entering  upon 
Indian  lands  for  grazing  purposes  only,  if  it  be    ( 
lease  or  license  from  the  Indians.     Pike  v.  Hunter    i 

INFANT'S  REALTY,  SALE  OF.    See  Orphans'  Court 

1.  The  equity  side  of  this  court  has  Jurisdiction  under  t 

of  1785  to  confirm  a  contract  made  by  a  guardian    ( 
an  infantas  realty  where,  under  s  bill  filed  for 
proof  has  been  talcen  showing  that  the  propose* 
for  the  advantage  both  of  the  infant  and  others  I 
land.    Meads  v.  Hartley^  391. 

2.  When  filed,  such  a  bill  may  be  amended,  after  ans 

proof  taken,  by  adding  parties  and  a  prayer  for  t     i 
by  a  sale  and  division  of  the  proceeds.    Id. 

INJUNCTION. 
On  an  application  for  injunctive  relief  against  an 
nuisance  growing  out  of  the  exercise  of  a  right 
legislature,  a  court  of  chancery  will  consider  all 
15 


594  Index. 

INJUNCTION  {earUinued). 

ces  and  equities  of  the  case,  and  where,  as  a  consequence  of  its 
interference,  the  hardship  upon  one  side  would  be  immeasurably 
greater  than  the  injuries  sustained  by  the  other  it  will  not  inter- 
pose the  extraordinary  remedy  of  injunction,  but  will  leave  the 
complainant  to  h  is  action  at  law.    Heiodt  y .  Telegraph  Company^  426. 

INNOCENT  PURCHASER.    See  Ejectment,  3. 

INSANITY. 

1.  The  barbarous  manner  in  which  a  homicide  was  committed  does 

not  of  itself  furnisli  any  basis  for  the  defence  of  insanity. 
United  States  v.  Lee. 

2.  An  instruction  to  the  Jury  which  rests  upon  the  idea  that  there  is 

a  grade  of  insanity  not  sufficient  to  acquit  a  party  of  man- 
slaughter, and  yet  sufficient  to  acquit  him  of  murder,  should  be 
refused;  the  court  does  not  recognize  such  a  distinction  in  the 
forms  of  insanity.    Id. 

INSTRUCTIONS  TO  JURY.    See  Charging  the  Jury. 

INSURANCE.    See  Life  Insurance. 

INTEREST.    See  Assignment,  2. 

INTERPRETATION  OP  STATUTES.    See  Statutes,  Interpretation  of. 

JUDGMENTS.  See  Execution^  1;  Fraudulent  Conveyances;  Prac- 
tice, 2,  3,  4. 

1.  When  a  reviewing  court  has  positively  determined  that  Judgments 

in  a  certain  direction  are  nullities  for  want  of  Jurisdiction  in  the 
court  that  rendered  them,  their  number  is  unimportant;  no  ac- 
cnmulation  of  usurpations  can  establish  Jurisdiction  in  the  entire 
series  if  it  does  not  exist  in  each  individual  case.  Thaw  ▼. 
EUchie,  347. 

2.  A  Judgment  founded  in  tort  bears  interest  in  the  District  of  Col- 

umbia from  the  date  of  rendition.  Hellen  v.  Eailroad  Com" 
pony,  519. 

JURISDICTION.  See  Attachment,  3;  Divorce;  JEgectments  Infants' 
Eealty^  Scde  of,  I;  Judgments;  Obiter  Dicta;  Orphans'  Court,  1; 
Prohibitum,  Writ  of. 

JURORS. 

1.  On  a  motion  for  a  new  trial  it  is  no  ground  of  objection  to  a  per- 

son as  a  Juror  that  the  law  exempts  him  from  Jury  service ;  he  is 
not  disqualified  thereby,  and,  it  being  a  personal  privilege,  he 
may  waive  it.     United  Slates  v.  Lee,  489. 

2.  Section  812  of  the  Revised  Statutes  of  the  United  States  which 

disqualifies  any  person  from  serving  as  a  Juror  more  than  once  in 
two  years,  does  not  apply  to  the  courts  of  the  District  of  Colum- 
bia.   The  provision  upon  that  subject  governing  this  District  is 
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JURORS  {conHimed). 

to  be  foand  in  section  861  (as  amended)  of  the  Re 
the  District  of  Coiiirabia,  and  by  that  section  on! 
elapse.     Uttiied  Statea  v.  NardeUo^  503. 

8.  A  person  summoned  as  a  juror  for  the  criminal  co 
his  home  is  in  Virginia;  that  hl.s  parents  live  th 
turned  there  when  out  of  employment  eleewher 
there ;  that  for  the  past  fifteen  years  lie  has  bei 
vacations  (about  two  Weeks  in  the  summer  of  i 
home  there ;  that,  excepting  said  two  weeks  in  e 
re sideti  in  Washington,  D.  C,  during  all  that  tim 
the  V.  M.  R.  Co.,  a  Virginia  corporation.  That  1 
here  is  as  asfent  for  said  corporation  ;  that  he  he 
married,  and  that  he  lias  no  present  intention  of 
ploy  of  said  company  and  retui  ning  to  Virginia.' 

Hdd^  A  competent  Juror  within  the  provisions  of  se 
R.  S.  D.  C,  which  requires  Jurors  to  be  residenti 
Id. 

JUSTICES  OF  THE  PEACE.    See  AUachmeni,  2. 

JUSTIFIABLE  HOMICIDE.    See  Charging  iJu  Jnry. 

LANDLORD  AND  TENANT.    See  Attachment,  3;  ^, 
In  the  letting  of  a  house  (whether  furnished  or  unfii 
no  implied  contract  or  condition  that  it  shall  be  I 
V.  Lighihall,  82. 

LEGAL  REPRESENTATIVES.    See  Execviors  and  A 

LICENSE.  See  Real  Estate  Agents,  1,  2. 
The  license  law  of  the  District  of  Columbia  provide  i 
dealers  shall  pay  annually  $25,  and  every  person  i 
is  to  buy  and  sell  produce,  fish,  meats,  and  frul 
and  carts  shall  be  regarded  as  a  produce  dealer, ' 
fication,  *^  That  no  additional  license  shall  be  n 
dnce  dealers  for  selling  meat.'*  Held^  That  with 
the  statute,  one  who  brings  butter  and  eggs  to  ve 
is  as  much  a  produce  dealer  as  if  he  were  bringin ; 
fruits,  or  what  is  ordinarily  called  ^^  garden  stuff ; 
who  sells  meat  only  is  not,  within  the  statute,  c 
The  District  v.  Oyster^  285. 

LIENS.    See  Mortgages^  3* 

LIFE  ESTATES.    See  WHUs,  1. 

LIFE  INSURANCE.    See  Insurance;  Trust,  3. 

LIMITATION  OF  ACTIONS.    So^  StatuU  of  Limiiai 

MALICIOUS  PROSECUTION. 
1.  A  preliminary  examination  and  dischance  of  the  i 
aminlng  magistrate  is  such  an  ending  of  the  p 


MALICIOUS  PROSECUTION  (continued.) 

support  an  action  for  malicious  prosecution,  although  the  accused 
was  afterward  indicted  by  the  grand  Jury  for  the  same  alleged 
offence  after  the  bringing  of  the  civil  action.  CasteUo  v.  Knight^  65. 

2.  After  his  examination  and  discharge  by  the  Police  Court  the  ac- 

cused brought  a  civil  action  against  the  prt»secutor  to  recover 
damages  for  malicious  prosecution.  Pending  that  action  the 
grand  Jury  indicted  the  accused  for  the  same  alleged  offence,  and 
on  trial  he  was  acquitted.  The  civil  action  then  coming  on  for 
trial,  the  plaintiff,  against  the  objection  of  the  defendant,  offered 
in  evidence  the  record  of  the  indictment  and  acquittal  which  was 
admitted  by  the  court.  Htld^  Error,  because  there  was  no  evi- 
dence that  the  defendant  had  promoted  or  originated  the  proceed- 
ing by  indictment.  Had  that  been  shown  it  would  have  been 
admissible  for  the  purpose  of  proving  malice.  The  fact  that  his 
name  was  on  the  back  of  the  indictment  was  not  of  itself  any 
proof  of  malice.    Id, 

3.  On  atrial  for  malicious  prosecution  the  indictment  is  res  inter  alioe 

so  far  as  concerns  the  matter  of  fact  which  it  goes  to  establish.  It 
is  evidence  of  the  fact  of  a  prosecution  and  of  the  fact  of  an  ac- 
quittal, but  as  between  the  plaintiff  and  the  defendant  it  does  not 
determine  the  guilt  or  Innocence  of  the  accused.    Id, 

4.  It  is  for  the  jury  to  determine  the  facts,  but  it  is  for  the  court  to 

say  whether  those  fACts  constitute  want  of  probable  cause.    Id, 
6.  It  seems,  per  James,  J.,  that  the  discharge  by  the  examining  mag- 
istrate is  prima  facie  evidence  of  want  of  probable  cause.    Id, 
MANDAMUS. 

1.  Mandamus  will  not  lie  against  an  officer  of  the  Treasury  Depart- 

ment who  refuses  to  allow  and  pay  a  claim  against  the  United 
States ;  for,  however  obviously  without  legal  Justification  his  re- 
fusal may  be,  a  mandamus  against  liini  to  compel  such  allowance 
and  payment  is  none  the  \gab  in  effect  a  suit  against  the  United 
States.    Stale  of  Mississippi  v.  Durham^  235. 

2.  The  necessary  ground  of  an  application  for  the  writ  of  mandamus 

against  an  executive  officer  of  the  United  States  is,  that  It  shall 
appear  that  he  has  been  charged  by  law  with  the  performance  of 
a  specific  official  duty,  to  which  the  petitioner  is  entitled,  and 
that  he  refuses  to  perform  that  duty.  V,  S,^  ex  rtt,  Afigarica  de  la 
Rua^  V.  Bayard^  310. 

3.  Whatever  may  be  thought  of  the  propriety  of  a  paiticular  direction 

of  the  President  to  the  Secretary  in  respect  to  the  business  of  his 
department,  the  latter  simply  complies  with  the  law  In  obeying 
that  direction,  and  mandamus  will  not  lie  to  compel  him  to  a  con- 
trary course.    Id. 

4.  However  plain  may  be  the  political  obligation  of  this  Government. 

or  of  its  Executive,  to  account  to  the  individual  citizen  for  moneys 
received  from  a  foreign  government  on  account  of  injuries  done 
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MALICIOUS  PROSECUTION  {rmtinved). 

to  him,  and  for  any  increment  on  such  moneys 
citizen  is  not  of  sucli  a  nature  that  it  can  he  i 
damns  upon  the  Executive,  nor  does  it  seem  1 
remedy  for  its  enforcement  exists.    Id. 

MARSHAL.    SeeFroceas. 

MISTAKE.    See  SeUoff,  1. 

MORTGAGES.    See  EsUtppel,  1. 

1.  Where  there  is  a  mort|^ige  or  deed  of  trust  up< 

mortgagee  or  ceiftui  que  tntut  may,  in  a  proper  cas< 
a  court  of  equity  to  talve  pos^esPion.  through  its 
rents  and  profits,  and  wlien  tiiis  is  done  and  tlie  ] 
is  sold,  tlie  rents  and  profits,  a.<«  well  as  the  corptu 
to  satisfy  tiie  claim  of  the  creditor.  But  wliere 
not  aslced  for,  and  the  rents  and  profits  of  the  moi 
are  permitted  to  pa.«B  into  the  hands  of  the  mort 
gagee  can  never  recover  tliem  back,  even  ihou^li 
ency  in  the  amount  of  the  proceeds  of  tlie  sale,  t 
tliat  it  was  the  mortgaj;ee*s  fault  in  not  havin] 
pointed.  In  this  respect  a  mortgage  and  u  det 
precisely  apon  the  same  footing.    Keyger  v.  Hitz^ 

2.  Subsequently  to  the  execution  of  the  deeds  of  tru 

plainant's  debt,  n  deed  was  made  to  trustees  to  se 
Bon  for  money  loaned  by  her  to  the  grantor  of  lai 
same  lot  and  a  lot  adjoining  thereto,  constituting  e 
a  senior  encumbrancer  of  such  additional  lot ;  ^^ 
tlie  fact  that  the  buildings  on  the  property  in  tht 
made  in  favor  of  complainant  extended  over  and 
erected  on  such  additional  lot,  constituting  compi 
encumbrancer  thereon.  Ueld^  that  the  facts,  thai 
erty  had  been  held  in  general  ownership,  and  1> 
lots  would  be  destructive  of  the  value  of  both  of  t 
a  case  where  a  couit  of  equity  should  order  all  t^( 
sold  together,  reserving  to  the  beneficiary  of  the  I 
adjoining  lot,  8i\ph  portion  of  the  proceeds  of  thi 
in  proportion  to  the  value  of  her  interest  in  6U( 
Pepper  v.  Shepherd,  269. 

3.  Wherever  property  subjected  to  a  lieu  has  l>een  br  i 

domain  of  a  court  of  equity  and  a  receiver  of 
appointed,  whatever  rents  and  profits  the  recei  i 
hands  will  be  dedicated  along  with  the  corpus  of  : 
satisfaction  of  the  lien  after  paying  taxes,  ins  i 
burdens.    Id. 

4.  A  mortgage  was  executed  in  New  York ;  the  m< 

presumed  to  be  payable  there  since  no  other  p  \ 
was  designated.     WiUard  ▼.  Wood^  538. 
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MORTGAGES  {coniinued^. 

5.  As  by  the  law  of  New  York  an  assignee  of  an  equity  of  redemption 

by  a  deed  wlilch  lie  accepts,  containing  a  covenant  on  his  part  to 
assume  and  pay  the  mortgage  debt,  but  which  deed  is  not  scaled 
nor  signed  by  him,  nor  intended  so  to  be,  is  liable  to  suit  for  the 
debt  by  the  mortgagee,  he  must  likewise  be  held  liable  here ;  but 
the  questions  as  to  the  form  of  the  action,  the  time  within  which 
it  must  be  brought,  as  well  as  the  dignity  or  grade  of  the  contract, 
t.  «.,  whether  a  specialty  or  in  parol,  must  be  decided  by  the  law 
of  this  forum.    Id. 

6.  At  common  law,  and  it  is  so  in  this  District,  the  acceptance  of  such 

a  deed  creates  no  specialty  obligation  on  the  part  of  the  grantee, 
although  he  may  be  held  liable  on  it  in  assumpsit  as  on  a  simple 
contract.    Id. 

7.  When  the  adminii^trator  of  the  mortgagee  in  such  a  deed  brings 

suit  upon  it  in  this  District  to  recover  from  the  grantee^s  execu- 
« triz  a  portion  of  the  mortgage  debt  remaining  unpaid  after  the 
foreclosure  of  the  mortgage,  the  action  must  be  in  assumpsit,  and 
the  Statute  of  Limitations  in  force  here  is  a  bar  if  the  suit  be 
brought  more  than  three  years  after  the  cause  of  action  accrued. 

Id. 

w 

MUNICIPALITIES.    SeQ  Tax<dion. 

I.  The  .promises  of  any  or  all  of  the  members  of  a  municipal 
board,  made  by  them  as  individuals  at  different  times  and  places 
and  without  that  Joint  official  deliberation  which  the  law  requires, 
are  not  binding  upon  the  municipality.   Strong  v.  The  District^  242. 

2.  Where  the  payee  of  municipal  certificates  of  indebtedness  has  de- 

livered them  to  third  parties  endorsed  in  blank,  it  becomes  the 
payee's  duty  to  inform  the  makers  of  any  facts  on  which  he,  the 
payee,  might  object  to  the  redemption  of  the  certificates  in  favor 
of  the  holder,  and  claim  payment  to  himself.  In  the  absence  of 
such  notice  the  endorsement  in  blank  and  possession  by  the  trans- 
feree give  him  apparent  ownership  and  Justify  the  makers  in 
making  payment  to  him.    Id. 

3.  Ordinances  enacted  by  a  municipality,  under  its  implied  power  to 

enact  such,  must  be  reasonable ;  but  where  its  power  over  a  given 
subject  is  derived  from  an  express  legislative  grant,  the  court  can 
only  construe  the  extent  of  the  grant ;  it  has  nothing  to  do  with 
the  reasonableness  of  an  ordinance  enacted  by  virtue  of  it.  The 
District  o.  Waggaanan^  328. 

NEGLIGENCE.    See  Coniribuicry  Negligence. 

NEW  TBIAL.    See  Charging  the  Jury,  1,  2;  Charader. 

NOTES.    See  BiUM  mid  N0U9. 

NOTICE.    See  Ikeds^  2/  MimdpdliHes,  2« 
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NUISANCE. 

1.  A  public  nuisance  cannot  arise  from  tho  exercise  c 

by  authority  of  law ;  but  if  tlie  grant  be  not  exe 
regarti  to  the  rights  of  the  citizen  a  i)rivate  nuisf 
ated.    BeweU  v.  TtUgraph  Co.^  424. 

2.  Facts  stated  which  the  court  does  not  consider  ma 

private  nuisance  as  entitle  tlie  complainants  to  a 
a  telegraph  company  from  erecting  poles  and 
thereon  along  a  public  street  and  in  front  c 
property.    Id, 

OBITER  DICTA. 
When  tliere  is  no  Jurisdiction  it  does  not  belong  to  t 
tions  of  a  court  to  give  an  opinion  upon  a  matte 
the  guidance  of  parties  or  tribunals,  even  when 
sent  and  invite  such  an  opinion.  titaU  of  Missiasipp 

OFFICIAL  ACTS. 
The  doctrine  which  expands  an  agency  by  reason 
dealinj2:s  of  the  parties  has  no  application  what 
ficial  acts  of  a  public  officer.  Whoever  deals  wit 
with  knowledge  of  the  law  limiting  his  powei 
Dn^trid,  339. 

ORDINANCES.    See  MunicipalUua,  3. 

ORPHANS'  COURT. 

1.  The  Orphans'  Court  of  the  District  of  Columbia  hi 

to  decree  the  sale  of  an  infant's  real  estate.     TJu 

2.  The  Orphans'  Court  has  full  power,  authority  ar 

examine,  hear  and  decree  upon  a  credit  claim* 
trator  in  the  settlement  of  his  accounts  for  ai    i 
of  his  against  the  deceased.    Mercer  v.  Hogan^  62 

3.  A  decree  or  Judgment  of  the  Orphans'  Court,  in  a 

has  the  same  force  and  efTect  as  the  decree  of  an 
contest  inter  parteBn    Where,  therefore,  exceptio 
trator's  account  have  been  heard  and  determii 
and  no  appeal  is  prosecuted,  the  account  is  res     i 
not  be  reopened  by  the  equity  court  on  a  bill 
parties  against  the  administrator  for  an  account 

PARAMOUNT  TITLE,  EVICTION  BY.    See  Vend     : 

PARTNERSHIP. 
The  moment  the  partnership  ceases,  the  partnei     i 
in  common  of  the  partnership  property.    Hewi      > 

PATENTS. 

1.  The  claim  of  a  specific  device  or  combination  in      [ 
omission  to  claim  other  devices  or  combinatioi      i 
face,  are,  in  law,  a  dedication  to  the  public  of 
claimed.    Hill  v.  Commissioner  of  PaUniSy  266. 
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PATENTS  icotdinued). 

2.  When  such  omission  iiro«e  from  inadvertence,  accident  or  mistake, 

the  appropriate  remedy  is  by  re-Issue  ;  and  a  second  patent  may 
not  be  granted  for  the  devices  or  combinations  so  omitted.    Id, 

3.  'I'he  invention  set  forth  In  re-issued  letters-patent  granted  to  John 

J.  Schillinger  May  2,  1871,  for  an  improved  concrete  pavement 
considered,  and  the  claim  held  to  be  confined  to  ^'  the  arrangement 
of  tar  paper  or  its  equivalent  between  adjoining  blocks  of  con- 
crete, substantially  as  and  for  the  purpose  described."  Schil- 
liuger  v.  Crauford^  450. 

4.  In  this  patent  tlie  ''  equivalent  "  of  the  tar  paper  must  be  held  to 

mean  some  flexible  or  manageable  substance,  but  tlie  use  of 
sand  and  cement  for  filling  the  interstices  between  the  separate 
blocks  is  not  such  equivalent.    Id. 

5.  The  method  adopted  by  the  defendants  In  laying  artificial  stone 

pavem<'nts  was  as  follows :  He  prepares,  first,  the  bed  of  the 
pavement,  and  then  places  parallel  strips  of  plank  diagonally 
across  It.  He  then  fills  the  first  space  or  subdivision  with  a  mass 
of  concrete  and  broken  stone  or  similar  substance,  and  repeats 
this  process  with  the  third  and  other  alternate  subdivisions.  Then 
a  large  iron  instrument  called  a  cleaver  is  driven  through,  or 
nearly  through,  the  concrete  mass  so  as  to  mark  off  these  sub- 
divisions Into  blocks.  After  that  is  done,  a  different  substance, 
not  concrete^  but  composed  of  cement  and  sand,  moistened  and  re- 
duced to  plastic  form,  is  spread  over  the  concrete  and  rubbed  in- 
to the  gaps  formed  by  the  cleaver.  Then  the  whole  is  smoothed 
over  and  the  top  surface  is  cut  through  with  a  trowel  exactly  in  a 
line  with  the  cuts  below.  That  is  again  smoothed  over  and  what 
Is  called  a  *^ jointer"  is  run  In  the  same  lines  which  gives  the 
pavement  the  appearance  of  separate  blocks.  The  process  is  then 
repeated  with  the  second, ^fourth  and  other  alternate  subdivisions 
until  the  wiiole  pavement  is  completed.  Ueld^  not  an  infringe- 
ment of  Schillinsfer's  patent.    Id. 

6.  A  charge  of  fraud  in  obtaining  the  reissue  of  a  patent  cannot  be 

considered  in  a  suit  for  an  infringement  of  the  reissued  patent ; 
but  it  is  competent  for  the  court  to  examine  whether  the  reissue 
comprehends  a  new  invention,  and  If  it  shall  find  such  to  be  the 
case,  to  pronounce  such  new  grant  void.    Id. 

7.  Where  a  patentee  applies  for  a  reissue  under  section  4916  of  the 

Revised  Statutes,  and  files  a  corrected  specification  containin^^ 
new  matter,  but  afterwards  files  a  ^^  disclaimer,"  as  provided  for 
by  the  next  section,  such  disclaimer,  if  broad  enough  to  with- 
draw every  portion  of  the  new  claim,  leaves  in  the  reissue 
nothing  but  what  was  contended  for  in  the  first  issue.    Id. 

8.  If  the  disclaimer,  however,  is  not  in  fact  as  comprehensive  as  it 

was  intended  to  be,  so  that  any  part  of  the  invention  inheres  Id 
the  reissue,  then  sueh  part  of  the  new  matter  is  valueless  and 
void,  and  must  be  discarded  with  the  new  invention.    Id. 
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PATENTS  {continued). 
9.  Only  80  far  as  the  new  invention  can  be  fairly  coi 
duced  to  explain  and  illustrate  tlie  fir^t  inventioi 
new  claim,  sliould  it  be  lool^ed  to  In  examining 
scope  of  tlie  old  claim  ;  but  the  matter  so  conside 
such  explanations  or  illustrations  as  the  patentee 
fortli  originally  in  his  application  for  the  first  ps 
omitted   to  do   so  **by  inadvertence,  accident 
without  any  fraudulent  or  deceptive  intention." 

10.  The  omission  of  one  ingredient  of  a  combinarion 

claim  of  a  patent  averts  any  charge  of  infringeme 
claim.  Every  part  of  th«*  combination  claimed 
presumed  to  be  material  to  the  combination,  and 
the  contraiy  is  admissible.    Id. 

11.  So,  where  a  patentee  states  in  his  specification  tl 

part  of  his  invention  is  to  be  constructed  of  c 
terial,  and  states  or  implies  tliat  lie  does  not  c 
other  material  as  being  suitable  fot  the  purpose, 
courts  will  not  treat  any  other  material  as  the  e 
one  recommended  by  the  patent.    Id. 

PAYMENT.     See  Building  Associations^  1. 

PAYMENT  OF  MONEY  INTO  COURT.    See  Trust 

PLEADING.  -^See  !Stai\Ue  of  Limitations, 

1.  Where  the  undertaking  in  an  appeal  bond  is  absc 

necessity  in  declaring  on  the  bond  for  failure  to 
peal  with  efl'ect,  to  aver  that  any  request  or  d<   i 
upon  the  defendants  to  pay  the  damages  and   : 
murrer  upon  that  ground  is  frivolous.     Atwood  v    i 

2.  The  object  of  a  special  traverse  is  to  accompany  th 

plalntifi'^s  averment  with  an  explanation  of  the 
that  denial  is  based.    Pike  v.  Hunter^  531. 

POLICEMEN. 
Tlie  organic  act  of  1878  which  gave  to  the  Commissi    i 
trict  of  Columbia  the  general  power  of  removal    i 
ated  to  repeal  the  provisions  of  the  act  of  18( 
removal  from  the  police  force  of  any  person  exc 
charges  preferred  against  him.    Eddoff^.  Distri 

POLITICAL  RIGHTS.    See  Contract,  3. 

PRACTICE.  See  Affidaoit  of  Defence,  1;  Attachment 
ccption  ;  Execution,  1  ;  Fraudulent  Conveyances  ; 
1.  Sections  794  and  795  of  Revised  Statutes  of  the  I 
bia,  which  enable  a  debtor  arrested  on  a  ca, 
creditor's  right  to  hold  him  to  bail,  summaril 
writ  of  habeas  corpus  and  a  jury  trial  of  issues  i  i 
the  question  of  his  right  to  be  discharged,  do      i 


PRACTICE  {corUinued). 

that  the  debtor  shall  be  admitted  to  ball,  between  the  habeoM 
corpus  and  the  trial  authorized  to  be  had  on  the  issues  framed ; 
and  a  recognizance  talcen  on  bringing  the  defendant  into  court  on 
the  habeas  carpus^  conditioned  for  his  appearance  at  a  future  day 
for  the  trial  of  the  Issues,  is  void  against  the  sureties.  Wallace  v. 
Froa,  259. 

2.  Where  judgment  is  rendered  by  default  for  want  of  a  plea  the 

motion  to  strike  it  out  may  be  granted  under  the  72d  rule  of 
court.    Meloy  v.  Orant^  486. 

3.  But  where  tlie  judgment  is  rendered  for  failure  to  comply  with  the 

73d  rule,  the  motion  to  vacate  it  must  be  under  the  90th  rule. 
Id. 

4.  An  order  vacating  a  judgment  by  default  under  the  72d  rule  is  not 

appealable.    Id, 
PREFERENCE  OF  CREDITORS.    See  Assignment,  3. 

PRESIDENT  OF  THE  UNITED  STATES.    See  Mandamus,  2:  Secret 
taryof  State,  1. 

PRINCIPAL  AND  SURETY.    See  Practice,  1;  Railroad   Companies, 
8;  Subrogation, 

PROCESS.  See  Attachment,  1. 
It  is  not  necessary  that  the  return  upon  a  fi,  fa,  should  be  made 
prior  to  the  return  day ;  it  may  be  made  at  any  time  aftei  the 
marshal  and  his  deputy  have  gone  out  of  office.  It  is  not  error, 
therefore,  for  the  court,  on  a  trial  in  which  the  Ji,  fa.  is  relied  on 
as  a  defence,  to  permit  the  ex-deputy  to  maice  a  return  upon  the 
writ,  although  it  be  long  after  the  return  day.  Bich  v.  Henry, 
155. 

PRODUCE  DEALERS.    See  License,  1. 

PROHIBITION,  WRIT  OF. 
This  court  has  no  jurisdiction  to  restrain,  by  writ  of  prohibition  or 
otherwise,  the  proceedings  of  a  naval  court  martial.    Smith  v. 
Whitney,  535. 

PROMISSORY  NOTES.    See  Bills  and  Notes;  Contracts,  2. 

PUBLIC  OFFICIALS.    See  Official  Ads. 

PUBLIC  NUISANCE.    See  Nuisance,  1. 

QUIETING  TITLE. 
Before  a  court  of  chancery  will  render  its  aid  to  quiet  title 
to  real  estate,  the  plaintiff  must  have  been  in  possession  and 
the  possession  must  have  been  threatened  or  assailed  in  some 
way,  and  if  the  title  has  been  disputed  it  must  have  been  vindi- 
cated by  repeated  actions  at  law :  so  if  he  seeks  to  have  a  cloud 
removed  he  must  also  have  been  in  possession  and  the  cloud  must 
be  with  respect  to  something  connected  with  his  own  title. 
Marks  v.  Main,  559. 


Iin)Ex. 

RAILROAD  COMPANIES.    See  Damages. 

1.  The  employees  of  a  railroad  company  constitute 

train,  and  the  passenger,  from  the  moment  he  € 
entitled  to  look  to  them  for  protection  in  cases  of 
our  of  the  disorderly  conduct  of  another  passeng< 
F tannery  V,  Railroad  Compaity^  111. 

2.  When  the  agents  of  a  railroad  company  are  guilty 

intentionally  negligent  conduct,  so  as  to  amoui 
disregard  of  the  rights  of  passengers,  a  jury  mi 
plary  damages  ;  but  the  court  will  interfere  whe 
are  grossly  excessive.    Id, 

3.  By  the  charters  of  the  Washington  &  Georgetown 

ropolitan  street  railroad  companies  they  are  requi 
tracks,  **  for  the  space  of  two  feet  beyond  the  o 
and  also  tlie  space  between  the  tracks,  at  all  time 
in  good  order.*'  Held,  that  this  language  involve 
to  construct  a  pavement  wiiere  one  did  not  ex  I 
their  roads.     The  District  v.  Railroad  Company^  21 

4.  The  authorities  of  the  District  have  the  right  to  p 

terial  of.  which  this  pavement  shall  be  composei 
ment  has  already  been  constructed,  they  may 
removed  and  a  pavement  of  a  different  character  i 

5.  Whenever  tiie  District  authorities  direct  tlie  grade 

ciiaracter  of  the  pavement  to  be  changed,  it  bec< 
the  companies  to  conform  their  roads  to  the  chaii; 

6.  And  this  obligation  does  not  depend  upon  notice  ti 

it  is  incurred  the  moment  they  have  knowledge  i 
is  begun  or  contemplated.    Id, 

7.  The  District,  on  the  failure  of  the  companies  to  \ 

the  work  itself,  and  tiiereupon  issued  certificates 
for  the  cost  tliereof  against  the  roads.  These  ci 
to  third  paities.  Held^  tliat  the  District  had  no  ai 
such  certificates,  and  tlie  purchase  of  them  by  tli 
the  latter  no  light  of  action  against  the  compauut 
charge  the  liability  of  the  companies  to  tli^  Dii 
the  District  would  be  responsible  to  the  purchase  i 
paid  for  these  cet  tiilcates  is  a  question  which  cai  i 
companies.    Id, 

8.  The  District  is  responsible  for  the  condition  of  it ; 

this  respect  stands  in  the  relation  of  surety  for  I 
by  the  companies  of  their  obligation  to  keep  tii ; 
condition;  hence,  on  default  being  made,  it  ma} 
work  and  sue  in  assumpsit  for  the  cost  on  the  sa : 
surety,  who  discharges  the  defaulted  obligation  < 
does  so  upon  his  implied  request  and  lipon  his  iu  i 
indemnify.    Id, 


REAL  ESTATE  AGENTS. 

1.  The  provisions  of  the  act  of  asscmbl}'  of  August  23, 1871,  as  amended 

by  the  act  of  June  20,  1872,  imposing  a  tax  on  the  commissions  of 
real  estate  agents  and  requiring  semi-annual  returns  thereof,  is 
not  in  excess  of  the  power  grunted  to  the 'legislative  assembly  by 
the  organic  act  of  1870;  nor  does  the  provision  requiring  the  reg- 
ister, when,  in  In's  opinion,  tlie  returns  are  underestimated,  to 
examine  the  boolvs  of  the  person  mailing  sucli  returns,  affect  its 
validity,  even  if  it  be  assumed  that  such  provision  is  unautliorized. 
The  Districts,  Waggaman^  *d2\ , 

2.  The  bond  required  by  the  sam(!  act  may  be  conditioned  only  upon 

the  performance  by  the  obligor  of  the  duties  required  of  him  by 
law;  and  a  bond  with  additional  conditions  extorted  colore  officii^ 
by  withholding  a  license  to  carry  on  ti»c  obligor's  business  until 
he  executes  it,  cannot  he  enforced  as  to  such  additional  conditions, 
although  it  will  be  valid  as  to  the  others.    Id, 

REASONABLE  DOUBT.    See  Character. 

RECEIVERS.    See  Mortgages,  1,  3. 

RECORDS.     See  Corporaiions,  1. 

RECITALS  IN  DEEDS.    See  Estoppel,  2. 

REFEREES. 

1.  Where  a  cause  is  referred  to  referees  by  stipulation  of  counsel,  the 

provisions  of  the  stipulation,  in  regard  to  objections  which  may 
be  taken  by  the  parties  to  the  award,  will  control  the  court  in 
examining  the  award.     Strong  v.  Tlie  District,  63. 

2.  Where,  by  such  a  stipulation,  it  was  provided  tliat  either  party 

shall  have  thirty  days  after  notice  of  the  filing  of  the  award,  within 
which  to  file  ^^  motions  as  respects  findings  of  fact,  or  rulings  upon 
questions  of  law,  or  upon  the  admission  or  rejection  of  testimony 
as  might  have  been  made  if  the  case  had  been  tried  by  a  jury  and 
a  verdict  rendered  '\*  It  was  held  that  this  language  included  all 
of  the  necessary  or  appropriate  methods  of  reaching  such  errors 
of  law,  and  therefore  the  method  adopted  by  filing  exceptions  to 
the  award  was  appropriate  and  sufficient  if  filed  within  the  thirty 
days.    Id, 

3.  Where,  under  a  stipulation,  referees  return  into  court  with  their 

award,  all  the  evidence  and  all  their  findings  of  law  and  of  fact, 
the  court  may  set  aside  the  award  for  any  patent  mistaices  of  law 
or  of  fact  appearing  upon  the  face  of  the  proceedings;  but  will 
observe  the  same  hesitation  to  disturb  the  findings  of  fact  as  in 
the  case  of  a  motion  for  a  new  trial  after  verdict.  Strong  v.  TJie 
District,  242. 

4.  Where  the  items  in  dispute  between  the  parties  to  an  account  in 

an  award  of  referees  were  numerous  and  the  evidence  voluminous, 
and  the  error  of  law  in  allowing  certain  classes  of  claims  perme- 


Index. 

REFEREES  (continued). 

ated  all  the  accounts,  fields  that  even  If  the  rij^h 
cut  down  an  award  and  adjust  the  final  balanc* 
the  court  would  not  undertake  to  discharge  the 
countant  by  comparin<;  all  the  items  of  compllcai 
and  then  stating  the  exact  balance,  but  the  entii 
be  vacated.    Id, 

REMAINDERMAN,    f^ee  Igedmeni,  2. 

REMEDIES.    See  ContraeU  8. 

RENT,  ATTACHMENT  FOR.    See  Attachment,  3,  4. 

RENTS  AND  PROFITS.    See  Morlgages,  1. 

RES  GESTuSi.    See  Evidence,  8. 

REVISED  STATUTES.    See  Statutea  of  the  United  Stai 

RIGHT  OF  ENlltT.    See  Ijfectment,  2. 

RULES  OF  INTERPRETATION.    See  Statutes,  Interi 

RULES  OF  COURT.    See  Affldaoii  of  Defence;  Pradii 

SECRETARY  OF  STATE*  See  Mandamus,  2;  Spani 
mission,  1,  2. 
The  Secretary  of  State  of  the  United  States  is  charge 
duct  the  business  of  his  department  in  such  man 
dent  shall  direct,  and  it  must,  therefore,  be  pi 
courts  that  the  action  of  the  Secretary,  in  matterii 
the  business  of  his  department,  has  been  direct 
dent.    U,  S„  ex  ret.  Angarica  de  la  Rua,  v.  Bayard^ 

SET-OFFS. 
1.  When  there  is  no  allegation  of  mistake,  money  ps. 
tiff  upon  one  claim  cannot  be  recovered  by  m 
another  and  different  claim.    Market  Co,  v.  Steuh 

SPANISH  CLAIMS  COMMISSION.    See  Treaties,  1. 
1.  Section  3659  of  the  Revised  Statutes  of  the  Unite* 
ing  for  the  investment  of  ^' funds  held  in  trui 
States,"  relates  only  to  a  class  of  trusts  which 
fered  with  or  disposed  of  by  executive  power  witl; 
islation.    This  statute,  therefore,  has  no  applicat  i 
ment  by  the  Secretary  of  State  of  portions  of  t : 
the  Spanish  Claims  Commission  which  were  tem]  i 
and  withheld  from  thie  claimants  with  a  liew  to  m  i 
of  the  commission,  unless  a  payment  to  cover 
should  be  made  by  Spain.     U.  S,,ex  rd,  Angar 
Bayard,  310. 
2«  The  Secretary  of  State,  by  a  circular  letter  to  the  i 
the  Spanish  Claims  Commission,  informed  th( 
centum  of  the  awards  would  be  reserved  for  the  p^ 
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STATUTE  OP  LIMITATIONS  (continued). 

tion  account,  are  not  tofi^ether  sufficient  to  rero( 
Statute  of  Limitations,  when  pleaded  by  the  a 
suit  afterwards  brouglit  by  the  plaintiff  upon  tl 
Company  v.  Beckley^  163. 
5.  The  Statute  of  Limitations  does  not  begin  to  i 
bailee  until  he  sets  up  an  adverse  claim  iurespec 
Marr  v.  Kubel^  577. 

STATUTES. 

The  following,  among  others,  referred  to,  commente( 
in  the  cases  indicated: 
Acts  of  Congbess. 

August  4, 1790.    Jackson  v.  Davis^  194. 
May  2,  1797.  Do.  do,,  194. 

March  3,  1797.  Do.  do.,  194. 

March  2,  1799.  Do.  do.,  194. 

March     ,  1817.    State  of  Mississippi  v.  Durham,  * 
March  11, 1823.     Gross  v.  Goldsmith,  126. 
January  9, 1837.    De  la  Rua  v.  Bayard,  310. 
July  7, 1838.  Do.  do.     ,310. 

Sept.  11, 1841.        Do.  do.    ;  Mississip^ 

March  3, 1843.  Thaw  v.  Ritchie,  347  ;  Meads  v.  1 
March  3, 1863  (Joint  resolution).  Heweii  y.  TeUff 
July  24,  1866.  Do. 

June  20. 1874.    Strong  v.  The  District,  242. 
June  20, 1874,     United  States  v.  Evans,  281. 
July  12,  1876.    District  v.  Waggaman,  328. 
June  19, 1878,    District  v.  Raihoad  Co.,  214. 
June  27, 1879.        Do.  do.  214. 

Revised  Statutes  U.  S. 

Sec.  202.    De  la  Rua  v.  Bayard,  310. 

266.    SUxte  of  Mississippi  y.  Durham,  235. 

812.     United  States  y.  Nardello,  503. 

2116-2118.     U.  S,.  use  of  Pike,  v.  Hunter,  53 1 

2596.    De  la  Rua  y.  Bayard,  310. 

3659.  Do.         do.  310. 

4916.  SchilUnger  y.  Cranford,  450. 

4917.  Do.         do.  450. 
Rev.  Stats,  relating  to  Dist.  op  Col. 

Section  555.    Baptist  Church  y.  Railroad,  43. 
677  to  679.     Gross  y.  Goldsmith,  126. 
731  to  740.    Smi£hy.  Smith,  %5Q. 
795.     WaUace  y.  Prott,  259. 
861.     UniUd  States  y.  NardeOo,  503. 
875.     UmUd  States  y.  Xee,  489. 
1019.     Gross  y.  GotdsmWi,  126. 
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TRUSTEES.    See  Carporaiions,  1;  Executors  and  Ai 

A  trustee  has  always  the  ri^i^ht  to  come  into  court 

trust;  and  when  he  does  so,  and  is  thereupon  l 

on  paying  the  funds  into  court,  he  cannot  I 

subsequently  occurring.     U,  5.,  ttae  of  Lang,  \ 

UNITED  STATES  OFFICERS. 
The  provision  of  United  States  Revised  Statutes, 
forbids  officers  or  employees  of  the  United  £ 
fixed  by  law  or  regulations,  from  receiving  a 
applies  only  to  cases  wliere  the  regular  and  th 
tions  are  given  for  the  discliarge  of  duties  or  r 
incompatible  w«th  each  other.     United  States  v. 

VENDOR  AND  VENDEE. 

1.  A  vendor  of  real  estate,  selling  in  good  faith,  is 

the  goodness  of  his  title  beyond  the  covenaii 
where  there  has  been  no  eviction  by  paramour 
refuse  relief.  The  remedy  of  the  vendee  is  a 
nants.    Smooi  v.  Coffin,  407. 

2.  A  voluntary  surrender  of  possession  is  not  equiva 

by  title  paramount.    Id. 

WASHINGTON  &  GEORGETOWN  R.  R.  CO.    I 
ponies^  3. 

WASHINGTON  MARKET  COMPANY.    See  Toxa 

WESTERN  UNION  TELEGRAPH  COMPANY. 
pauies, 

WILLS. 
A  will  declared  as  follows:  **  Item.  I  give  and  bequ 
Avife,  Eliza,  all  my  property  of  every  descrip 
sonal,  to  hold  and  enjoy  during  her  natural  H 
equal  benefit  and  mahitenance  of  herself  an< 
Columbia,  and  of  my  son,  Columbus."  *  * 
and  bequearh  to  my  tivo  children  above  nam 
their  heirs,  etc.,  all  my  estate,  real  and  pers( 
main  at  and  after  the  death  of  their  mother,  m 
Beld^  that  the  wife  tooli  a  life  estate  only.     3 


..r/,      ''-'. 


